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PREFACE  TO  SIXTH  EDITION 


Thb  Fifth  Edition  of  the  First  Volume  of  the  Juridical  Society'^ 
Styles,  containiDg  Forms  of  Writs  relating  to  Heritable  Rights,  was 
published  in  1881.  The  Fifth  Edition  of  the  Second  Volume,  con- 
taining Forms  of  Writs  relating  to  Moveable  Rights,  was  published 
in  1883.     Reprints  of  these  volumes  were  issued  in  1896. 

The  length  of  time  which  has  elapsed  since  the  preparation  of 
the  Fifth  Edition  and  the  passing  of  important  Statutes  affecting 
the  Law  in  many  of  its  branches,  have  made  a  thorough  revision 
of  the  work  necessary ;  and  this  has  been  attempted  in  the  present 
Edition. 

The  course  followed  in  previous  Editions  of  dividing  the  work 
into  volumes  dealing  with  Writs  relating  to  Heritable  Rights  and  to 
Moveable  Rights  respectively,  has  in  this  Edition  been  departed 
from,  and  the  work  has  been  made  continuous.  The  former  prac- 
tice resulted  in  considerable  repetition  and  overlapping  in  certain 
Titles,  without,  it  is  thought,  sufficient  compensating  advantage,  and 
the  form  adopted  in  this  Edition  seems  more  satisfactory,  and 
saves  space. 

The  lengthy  introductory  matter  to  each  of  the  Titles  in  the 

former  Editions  has  been  greatly  curtailed,  and    in    many  cases 

entirely  omitted      Such  matter  seems  more   appropriate    to  the 

Text-Books,  and  is  more  satisfactorily  dealt  with  in  them  than  it  was 

or  could  be  in  a  work  of  this  nature. 

Several  of  the  Titles,  and  particularly  those  relating  to  Partner- 
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ship,  Companies^  and  Submissions  are  entirely  rewritten  and  greatly 
enlarged ;  in  the  others,  forms  now  actually  in  use  have  been  sub- 
stituted for  those  which  have  become  obsolete ;  and  several  of  the 
Titles  have  been  rearranged  in  what  seems  a  more  convenient 
manner. 

It  is  hoped  that  the  alterations  made  or  attempted  in  this 
Edition  will  be  found  to  have  increased  the  usefulness  of  the 
work. 

The  Society  gratefully  acknowledges  the  kind  assistance  of 
those  gentlemen  who  have  taken  an  active  part  in  the  preparation 
of  these  volumes. 


Edinburgh,  June,  1907. 
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TITLE    I 

FEU-CHARTERS  AND  OTHER  ORIGINAL  GRANTS 

FROM  SUPERIORS 

SECTION  I 

THE  FEU-CHARTER 

1.  Feu-Charter  in  Ordinary  Form. 

I,  A,  heritable  proprietor  of  the  subjects  hereinafter  disponed,  IM  NarntiTe 

CONSIDERATION  of  the  feu-duty  and  other  prestations  after  specified 

{if  any  other  cansidercUion,  onerous  or  gratuitous,  exists,  here  state  it), 

DO  hereby  sell  and  in  feu-farm  dispone  to  and  in  favour  of  B,  and  Dispomtive 

clause. 

his  heirs  and  assignees  whomsoever,  heritably  and  irredeemably  (a). 

All  and  Whole  (Jiere  describe  the  subjects)  (J)— But  always  with  ReBerva- 

tions. 

and  under  the  reservations,  real  burdens,  conditions,  provisions, 
restrictions,  and  qualifications  (or  such  of  these  as  may  he  applicable) 
following,  viz.  (here  insert  them),  All  which  reservations,  burdens, 
conditions,  &c.  (as  the  case  may  he),  are  hereby  declared  real  and 
preferable  burdens  upon  and  afiTecting  the  said  subjects  hereby  dis- 
poned, and  are  appointed  to  be  inserted  in  any  Notarial  Instrument 
to  follow  hereon,  and  to  be  inserted  or  validly  referred  to  in  all 
future  deeds  of  transmission,  decrees,  instruments,  or  other  writs,  of 
or  relating  to  the  said  subjects  or  any  part  thereof,  otherwise  such 
deeds,  decrees,  instruments,  and  writs  shall  be  void  and  null :  With  Date  of 

entry. 

(a)  If  it  be  desired  to  exclude  assignees  before  infeftment,  <&c.,  a  suitable 
clause  will  be  found  in  the  immediately  succeeding  form. 

(6)  When  it  is  the  imderstanding  of  parties  that  any  separate  subject  or  an 
aocesBory  right — such  as  a  right  of  fiuiings,  teinds,  commonty,  common  pastura^, 
right  of  way,  or  the  like — is  to  be  conveyed,  it  ought  to  be  clearly  expressed  m 
the  charter.  Regalia^  such  as  salmon-fismngs — as  also  teinds  when  once  feudalised 
— and  ndUs  wUch  have  been  feudally  set  apart  from  the  lands  by  separate 
inf^ment,  ought  in  all  cases  to  be  expressly  conveyed. 

JUR.  8. — L  1 
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2  ORIGINAL   GRANTS 

Tenendas.    ENTRY  at  :  To  BE  HoLDEN,  the  Said  Subjects,  of  and  under 

me  and  mj  heirs  and  successors  as  immediate  lawful  superiors 

Reddendo,  thereof  in  feu-farm,  fee,  and  heritage  for  ever ;  for  payment  to  me 
and  my  foresaids  by  the  said  B  and  his  foresaids,  of  the  sum  of 
£  sterling  yearly,  in  name  of  feu-duty,  at  two  tenns  in  the 

year,  Whitsunday  and  Martinmas,  by  equal  portions,  beginning  the 
first  term's  payment  thereof  at  for  the  half-year  preced- 

ing, and  the  next  term's  payment  thereof  at  following, 

and  so  forth  at  the  said  two  terms  in  the  year  in  all  time  thereafter, 
with  a  fifth  part  more  of  each  term's  payment  of  liquidate  penalty 
in  case  of  failure  in  the  punctual  payment  thereof,  and  interest  at 
the  rate  of  five  per  centimi  per  annum  of  the  said  feu-duty  from  the 
respective  terms  of  payment  during  the  non-payment  of  the  same, 
and  paying  the  further  or  additional  sum  of  £  sterling  at 

the  term  of  in  the  year  19      ,  and  at  the  same  term  in 

every  year  thereafter,  and  that  over  and  above  the  feu-duty 

of  the  year,  with  penalty  and  interest  as  provided  in  the  case  of  the 

Assigrnation  feu-duty :  And  I  assign  the  writs,  but  to  the  efifect  only  of  main- 

of  writs. 

taining  and  defending  the  right  of  the  said  6  and  his  foresaids  in 

the  subjects  hereby  disponed ;  and  for  that  purpose  I  oblige  myself 

and  my  foresaids  to  make  the  same,  to  the  extent  of  a  legal  progress, 

furthcoming  to  the  said  B  and  his  foresaids,  at  their  expense,  on  all 

necessary  occasions,  and  that  on  a  receipt  and  obligation  to  re-deliver 

the  same  within  a  reasonable  time  and  under  a  suitable  penalty: 

Assignation  And  I  assign  the  rents :  And  I  bind  myself  and  my  foresaids  to 

obiiintio  1   free  and  relieve  the  said  B  and  his  foresaids  of  all  feu-duties  and 

of  public     casualties,  or  sums  of  money  in  lieu  thereof,  payable  to  my  superiors 

now  and  in  all  time  coming,  and  of  all  public  and  parochial  burdens 

Clause  of     exigible  prior  to  said  term  of  entry :  And  I  grant  warrandice  [add 

warrandice.  •         »         <» 

aauaeof  if  the  charter  is  granted  gratuitously — from  fact  and  deed  only]: 
Twting  *°"  -^^^  ■"•  consent  to  registration  hereof  for  preservation.  In  witness 
'^'^^'       WHEREOF,  &c.  (see  page  28). 

Variations  of  Narrative  Clause,  &c. 

When  the  deed  is  to  be  granted  by  a  wife  with  consent  of  her 
husband,  by  tutors,  factors,  commissioners,  or  trustees,  by  a  minor 
with  consent  of  his  curators,  by  an  inhibited  person  with  consent  of 
the  inhibiting  creditor,  or  by  any  other  person  not  the  sole,  free,  and 
absolute  owner  of  the  property  intended  to  be  conveyed,  the  precise 
character  in  which  the  granter  and  any  consenter  execute  the  dieed  must 
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be  distinctly  marked,  and  any  deeds  or  authorities  under  which  they 
act  specifically  set  forth.  [Examples  of  this  kind  will  be  given  in  the 
next  Title,  when  treating  of  dispositions  to  purchasers.  These  will  ^be 
found  equally  applicable  to  feudal  grants.] 

A  ease  that  requires  to  be  specially  mentioned  here,  is  that  of  a 
(voprietor  feuing  his  lands  with  consent  of  a  heritable  creditor  who 
has  agreed  to  renounce  and  discharge  his  security  over  the  dominium 
vtik  while  retaining  it  over  the  dominium  directum.  Where  there  are 
several  heritable  creditors,  the  usual,  and  perhaps  in  every  case  the 
preferable,  course  is  for  them  to  srant  a  separate  deed  discharging  the 
dommium  utile  of  their  securities.  If,  however,  this  course  is  not  adopted, 
the  following  clause  will  be  inserted  before  the  words  of  conveyance : — 

With   the  special  advice  and  consent  of  C,  for  all  right  *^i^d  Sar^in**^ 
interest  competent  to  him  in  or  to  the  dominium  tdile  or  property  JJJJ"*^ 
of  the  subjects  hereby  disponed,  in  virtue  of  a  Bond  and  Disposition  S~- 
in  Security  granted  by  me,  the  said  A,  in  favour  of  the  said  C,  for 
the  sum  of  £  sterling,  dated  the  day  of  , 

and  recorded  in  the  (specify  Register  of  Sasines  and  date  of  recording). 

The  assignations  of  the  writs  and  of  the  rents  should  bear  to  be  with 
consent  of  the  creditor,  and  the  following  declarations  should  be  inserted 
prior  to  the  clause  setting  forth  the  term  of  entry : — 

Declaeing,  as  it  is  hereby  specially  provided  and  declared,  that  Deciamtion 
the  dominium    utile  or  property  of   the   said   subjects   is   hereby  j^^^y 
redeemed  and  disburdened  of  the  security  constituted  by  the  saidjj^jjj*^ 
Bond   and    Disposition    in    Security,   which  is   by  these  presents 
restricted   to  the   dominium  directum   or   superiority  belonging  to 
me  the  said  A,  but  that  the  said  C  reserves  entire  and  unaffected 
his  rights  in  virtue  of  the  said  Bond  and  Disposition  in  Security 
over  the  dominium  directum  or  superiority  of  the  said  subjects, 
feu-duties,  and  other  prestations  before  mentioned,  and  all  other  • 
rights    and    claims    incident    to    the   said   dominium   directum  or 
superiority. 

If  there  has  been  any  rd  interventus  on  the  part  of  the  intending 
viBsal  between  the  agreement  for  the  feu  and  the  granting  of  a  charter 
(soch  as  building  on  the  subject),  and  if  he  thereafter  sells  the  feu  to  a 
third  party,  the  charter  to  the  purchaser  will  proceed  on  some  such 
narrative  as  the  following : — 

I,  A,  heritable  proprietor  of  the  subjects  hereinafter  disponed,  where  feu 
<X)Nsn)ERiNG  that  it  was  agreed  between  me  and  B  that  I  should  ^jj|J^p*»'*y 
feu  to  the  said  B  the  said  subjects,  and  that  accordingly  at  the^^* 
term  of  he  entered  into  possession  of  the  same,  and  built 

A  dwelling-house   and   others   thereon,   but  that  he  has  not  yet 
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obtained  any  title  thereto;  and  that  the  said  B  has  since  sold 
the  said  subjects  to  C  at  the  price  of  £  sterling,  and  has 

requested  me  to  grant  the  feu-right  thereof  to  the  said  C,  who 
has  now  made  payment  of  the  foresaid  price  to  the  said  B,  of 
which  by  subscription  hereof  he  acknowledges  the  receipt :  There- 
fore I  the  said  A,  in  consideration  of  the  feu-duty  and  other 
prestations  hereinafter  specified,  with  the  special  advice  and  consent 
of  the  said  B,  and  I  the  said  B,  for  all  my  right  and  interest  in 
the  premises,  do  hereby  sell,  and  in  feu-farm  dispone,  &c. 


!  clause. 


2.  Feu-Charter  where  Buildings  already  exist  on  the  Ground  Fmed. 

Narrative  I,  A,  heritable  proprietor  of  the  subjects  and  others  hereinafter 

disponed,  in  consideration  of  [the  sum  of  £  sterling  instantly 

paid  to  me  by  B,  of  which  I  hereby  acknowledge  the  receipt,  and  of} 

DispoeiUve  the  fcu-duty  and  other  prestations  after  written,  do  hereby  sell  and 
in  feu-farm  dispone  to  and  in  favour  of  the  said  B,  and  his  heirs  and 

Exclusion    assiguccs  whomsoevcr,  but  exclusive  always  of  assignees  before  infeft- 

of  a8&i;aid68 

^oro  ia-  ment  on  or  registration  of  these  presents  in  the  appropriate  Register 
of  Sasines,  and  under  the  declaration  that  the  same  shall  not  be  a 
valid  warrant  for  such  infef tment,  nor  shall  be  so  registered  after  the 
expiry  of  three  months  from  the  date  hereof,  heritably  and  iiTedeem- 
ably,  and  with  and  under  the  burdens,  reservations,  conditions, 
restrictions,  obligations,  provisions,  and  declarations  after  specified, 
All  and  Whole  Qiere  describe  the  subjects  accurately).  But  always, 
with  and  under  the  burdens,  reservations,  conditions,  restrictions, 

itoservation  obligations,  provisious,  and  declarations  following,  viz. : — Reserving 
always  to  me  and  my  heirs  and  successors  in  the  lands,  of  which  the 
piece  of  ground  hereby  disponed  is  part,  the  whole  coal,  shale,  lime- 
stone, marl,  ironstone,  clay,  freestone,  slate,  marble,  and  other  stone, 
sand,  and  all  other  mines,  metals,  minerals,  and  fossils,  though  not 
hereinbefore  specially  enumerated,  within  or  under  the  piece  of 
ground  hereby  disponed,  with  full  power  and  liberty  to  me  and  my 
foresaids,  or  any  person  authorised  by  us,  to  search  for,  work,  win, 
raise,  calcine,  and  carry  away  the  same,  and  to  do  everything  neces- 
sary for  all  or  any  of  these  purposes,  I  and  my  foresaids  paying  to 

Mineral  the  Said  B  and  his  foresaids,  all  damages  which  the  surface  only  of 
the  piece  of  ground  hereby  disponed,  or  the  buildings  erected  or 
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to  be  erected  thereon  may  sustain  in  and  through  the  operations 
necessary  for  the  exercise  of  the  said  reserved  right  and  power,  as 
said  damages  shall  be  ascertained  by  two  arbiters,  one  to  be  chosen 
by  me  or  my  foresaids,  and  the  other  by  the  said  B  or  his  foresaids, 
or,  in  case  of  difference  in  opinion  between  the  said  arbiters,  by  any 
oversman  whom  they  shall  choose,  and  whom  they  shall  in  all  cases 
nominate  before  they  enter  on  the  business  of  the  submission: 
RsssRViNG  ALSO  to  me  and  my  foresaids  the  sole  and  exclusive  right  ReBenration 

of  streams. 

to  the  whole  bums  and  streams  of  water  flowing  through  or  upon 
the  lands  adjacent  to  the  piece  of  ground  hereby  disponed,  with  right 
to  apply  the  same  for  our  own  exclusive  use  as  we  shall  think  proper : 
And  providing  and  declaring  that  the  said  B  and  his  foresaids  shall  obUration 

to  maintain 

be  bound  to  uphold  and  maintain  the  existing  buildings,  and,  when  «^««5f^ 
necessary,  to  renew  the  same,  or  rebuild  upon  the  piece  of  ground  ^' 
hereby  disponed  such  buildings  as  may  have  been  previously  agreed 
upon  between  the  said  B  or  his  foresaids  and  me  or  my  foresaids,  and 
that  only  upon  a  site  or  sites,  and  according  to  plans,  elevations,  and 
specifications  previously  submitted  to  and  approved  of  by  me  or  my 
foresaids,  and  no  external  alterations  of  any  kind  shall  ever  be  made 
upon  the  said  buildings,  and  no  other  buildings  shall  at  any  time  be 
erects  on  the  piece  of  ground  hereby  disponed  without  the  consent, 
in  writing,  of  me  or  my  foresaids  having  been  first  had  and  obtained : 
And  further  providing  and  declaring  that  the  piece  of  ground  Garden 
hereby  disponed,  in  so  far  as  not  built  upon,  shall  be  laid  out  as 
garden  ground,  or  as  courtyards,  cleanly  kept,  and  be  kept  and  used 
for  these  purposes  only :  And  the  said  B  and  his  foresaids  shall  be  obligation 
bound  to  enclose  the  piece  of  ground  hereby  disponed,  in  so  far  as  feu! 
not  already  done,  and  to  keep  the  same  enclosed  with  fences  to  the 
satisfaction  of  me  or  my  foresaids :  Providing  always  that  the  said 
B  and  his  foresaids  shall  have  no  claim  against  me  or  my  foresaids 
for  any  part  of  the  value  of  mutual  gables  or  division  walls,  or  fences,  Mutual 
or  in  respect  of  the  maintenance  thereof,  whether  the  adjoining  lots 
are  feued  or  not,  and  no  buildings  of  any  description  shall  be  erected 
on  mutual  walls  or  fences  without  consent  of  the  persons  interested 
therein  as  well  as  of  me  or  my  foresaids :  And  it  is  specially  pro- 
vided AND  declared  that  I  and  my  foresaids  shall  not  be  held  as 
guaranteeing  an   outlet  for  the  drainage  of  the  piece  of  ground  Drainage. 
hereby  disponed,  and  the  said  B  and  his  foresaids  shall  not,  under 
any  circumstances,  connect  their  drains  with  any  burns  or  streams 
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flowing  through  or  by  the  piece  of  ground  hereby  disponed :  And  in 

the  event  of  any  drains  or  roads  being  made  for  the  piece  of  ground 

hereby  disponed,  under  the  authority  of  the  Police  Acts  or  other 

Acts  of  Parliament,  the  said  B  and  his  foresaids  shall  be  bound  to 

pay  for  the  expense  of  such,  as  assessed  under  said  Acts :  And  the 

prohibUion  said  B  and  his  foresaids  are  hereby  expressly  prohibited  from  selling 

?*uOT        ^^  keeping  for  sale  spirits,  wines,  or  malt  liquors  upon  the  piece  of 

maSjia^     ground  hereby  disponed  upon  any  pretence  whatever,  and  from  erecting 

tones.  Ac.    ^^  maintaining  upon  the  said  piece  of  ground  any  steam-engine,  or 

working  or  carrying  on  thereon  any  distillery,  manufactory  of  soot  or 

blood,  brewery,  candle-work,  soapwork,  tanwork,  or  kilns,  and  that 

whether  they  constitute  a  nuisance  or  not,  nor  shall  they  be  entitled 

to  erect  or  carry  on  any  nauseous  or  noisy  manufacture  which  can  be 

considered  a  nuisance  by  the  public  or  neighbourhood  as,  in  case  of 

Feu  to  be     complaint,  I  or  my  foresaids  may  determine :  Declaring  also  that 

treated  aa  a  r  '  j  j 

whoi^n  in  case  the  said  B  or  his  foresaids  shall  sub-feu,  sell,  or  dispone  the 
said  subjects,  they  shall  only  have  power  to  do  so  as  a  whole,  and 
without  subdivision,  and  all  sub-feus,  sales,  or  dispositions  of  a  part 

^j^cy     or  parts  only  of  the  subjects  shall  be  null  and  void:  And  it  is 

HEREBY  EXPRESSLY  PROVIDED  AND   DECLARED  that  if  the  Said  B  or  his 

foresaids  shall  contravene  or  fail  to  implement  any  of  the  conditions, 
provisions,  and  obligations  herein  written,  this  present  right,  and  all 
that  may  have  followed  thereon,  shall,  in  the  option  of  me  and  my 
foresaids,  become  void  and  null,  without  declarator  or  other  process 
of  law  to  that  effect,  any  law  or  practice  to  the  contrary  notwith- 
standing, and  that  the  said  B  and  his  foresaids  shall  amit,  lose,  and 
forfeit  all  right  and  interest  in  the  piece  of  ground  hereby  disponed 
and  buildings  thereon,  which  shall  thereupon  revert  and  belong  to 
me  and  my  foresaids,  free  and  disencumbered  of  all  burdens  whatso- 
ever, in  like  manner  as  if  this  feu-right  had  never  been  granted,  and 
we  shall  have  right  to  remove  the  said  B  and  his  foresaids  from,  and 
to  enter  into  possession  and  levy  the  rents  of  the  said  subjects  in  all 
Conditions,  time  thereafter :  All  which  burdens,  conditions,  provisions,  restrictions, 
bSdena.  reservations,  and  clauses  irritant  before  written  are  hereby  declared 
to  be  real  burdens  affecting  the  said  piece  of  ground  and  are  appointed 
to  be  inserted  in  any  Notarial  Instrument  which  may  follow  hereon, 
and  to  be  inserted  or  validly  referred  to  in  terms  of  law  in  all  future 
deeds  of  transmission,  writs,  decrees,  and  instruments  of,  or  relating 
to,  the  said  piece  of  groimd,  otherwise  such  deeds,  writs,  decrees,  and 
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instruments  shall  be  void  and  null :  With  entry  (proceed  as  in  Form 
1  to  aidj  but  immediately  before  the  testing  clavse  insert — and  in  con- 
sideration of  my  having  agreed  to  grant  these  presents,  the  said 
B,  by  acceptance  hereof,  for  himself  and  his  foresaids  renounces  and  *^?^^^** 
departs  from  all  or  any  other  rights  of  possession  he  or  they  may 
have  to  the  subjects,  except  under  these  presents). 

3.  Another  Form  of  Feu-Charter,  providing  for  the  Erection 

of  New  Buildings. 

1,  A  (proceed  as  in  Form  2  down  to  end  of  description  of  subjects),  Narrative 
But  always  with  and  under  the  following  reservations,  burdens,  conditions 
conditions,  provisions,  and   declarations,  and  clauses  irritant  and 
resolutive,  viz : — (First)  The  said  B  and  his  foresaids  shall  within  Maintain 
from  the  term  of  entry  after  mentioned,  erect,  and  there-  of  certain 

valne. 

after  constantly  uphold  and  maintain  in  all  time  coming,  on  the 
said  piece  of  groxmd,  buildings  of  the  value  of  £  at  least  [or 

capable  of  yielding  a  rent  equal  to  at  least  double  [or  treble,  &c.]  the 
amount  of  feu-duty  hereafter  specified],  which  buildings  shall  consist 
of  [here  carefully  describe  the  hind  of  buildings  to  be  erected].  The  said 
buildings  shall  be  erected  according  to  plans  and  elevations  to  be  pians  and 

,.,_  11.1  .1      elevations  to 

submitted  to  and  approved  of  by  me  or  my  successors  previous  to  the  be  approved 
commencement  of  building  operations,  and  the  external  appearance 
of  the  said  buildings  shall  not  at  any  time  be  altered  without  the 
consent,  in  writing,  of  me  or  my  foresaids.  The  buildings  shaU  be 
constructed  of  strong  and  substantial  masonry,  and  the  quality  and 
description  of  the  stone  and  the  style  of  dressing  shall  be  subject  to 
the  approval  of  D,  architect,  Edinburgh.  No  buildings  or  erections 
of  any  kind  whatever,  other  than  the  said  , 

and  renewals  thereof,  and  the  walls  and  other  enclosures  as  after 
mentioned,  shall  ever  be  erected  on  the  said  piece  of  ground. 
(Second)  The  said  B  and  his  foresaids  are  hereby  restricted  from  Prohibition 

^  ^  "       ^  ^       oimanu^- 

canying  on  any  nauseous  chemical  operations,  noxious  or  noisy  ^^"s- 
manufactures,  or  making  any  use  of  the  subjects  which  may  be 
deemed  a  nuisance,  or  may  occasion  disturbance  to  any  of  the 
neighbouring  feuars  or  proprietors  or  their  tenants,  of  which 
nuisance  the  superior  shall  be  sole  judge.  (Third)  Previous  to  the  f^{^^^ 
commencement  of  building  operations,  the  said  B  and  his  foresaids 
shall  enclose  the  said  piece  of  ground  with  a  temporary  fence  to 
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the  satisfaction  of  the  said  D,  and,  so   far  as  not  already  done, 
the  said  B  and  his  foresaids  shall,  within 

from  the  term  of  entry  after  mentioned,  except  where  the  said  piece 
of  ground  may  be  enclosed  by  the  gables  of  the  foresaid  buildings, 
permanently  enclose  the  said  piece  of  ground  with  suitable  fences  or 
walls  of  such  height,  thickness  and  description  as  may  be  specified 
Mutual       by  the  said  D :  Declaring  that  the  gables,  boundary  walls  or  fences 
and  gables,  to  be  ercctcd  ou  the  side  or  sides  of  the  said  piece  of  ground  adjoin- 
ing to  other  unfeued  ground  belonging  to  me  shall  be  built  by  and  at 
•    the  expense  of  the  said  B  and  his  foresaids,  one-half  on  the  piece  of 
ground  hereby  disponed  and  the  other  half  on  the  adjoining  ground, 
and  the  said  B  and  his  foresaids  shall  be  entitled  to  recover  from  the 
feuars  of  the  adjoining  ground,  if  and  when  the  same  is  feued,  one- 
half  of  the  expense  of  erecting  the  said  gables,  boundary  walls  or 
fences,  declaring,  on  the  other  hand,  that  in  the  event  of  the  said 
gables  and  boundary  walls  having  been  erected  by  the  adjoining 
feuars,  the  said  B  and  his  foresaids,  shall  be  bound  when  required,  to 
pay  to  such  adjoining  feuars  or  their  assignees  one-half  of  the  value 
of  the  same,  as  such  value  may  be  ascertained  by  an  ordained 
.Surveyor » to  be  appointed  by  me  or  my  foresaids,  and  to  free  and 
relieve  me  and  my  foresaids  of  all  claims  in  connection  therewith, 
which  gables,  boundary  walls  or  fences  shall  thereafter  be  mutual, 
and  shall  be  maintained  by  the  said  B  and  his  foresaids,  and  the 
adjoining  feuars  and  their  successors  in  all  time  coming :  Declaring 
further  that  the  said  B  and  his  foresaids  shall  under  no  circumstances 
have  any  claim  against  me  or  my  foresaids,  as  superiors,  for  any  part 
of  the  cost  of  the  erection  of  the  said  gables,  boundary  walls,  or  fences, 
or  any  of  them,  or  otherwise  in  connection  therewith,  and  that  where 
the  adjoining  ground  is  unfeued,  and  until  it  is  feued,  the  said  gables 
and  boundary  walls  or  fences  shall  be  maintained  at  the  sole  expense 
Qtianrying.  of  the  Said  B  and  his  foresaids.     (Fourth)  The  said  B  and  his  fore- 
saids shall  not  be  entitled  to  quarry  or  excavate  stone,  sand,  or  any 
other  material  on  the  said  area  of  ground,  except  for  the  purpose 
Roadways    of  building  thercon.    (Fifth)  Whereas  I  have  formed  the  roadway 
menta.        opposite  to  the  Said  piece  of  ground,  and  have  put  down  surface 
water-channels  therein,  the  said  B  and  his  foresaids  shall  be  bound 
to  maintain  the  same,  and  if  and  when  the  Municipal  Authorities 
require  the  same  to  be  done,  the  said  B  and  his  foresaids  shall  be 
liable  to  causeway,  or  otherwise  make  up,  form,  and  complete  the 
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roadway,  so  far  as  opposite  to  the  said  piece  of  ground,  to  the  extent 
of  one-half  thereof,  and  the  said  B  and  his  foresaids  shall  also  be 
bound  to  lay  and  maintain,  until  taken  over  by  the  Municipal 
Authorities,  the  foot-pavements  in  front  of  the  said  piece. of  ground, 
which  foot-pavements  shall  be  of  such  width,  and  shall  be  constructed 
of  such  material,  as  the  Municipal  Authorities  may  approve  of :  And 
whereas  I  have  formed  a  main  drain  which  serves  the  said  piece  of  dmIps. 
ground,  the  said  B  and  his  foresaids  shall  be  bound  at  his  or  their 
own  expense  to  connect  the  drainage  system  of  the  foresaid  buildings 
therewith  to  the  satisfaction  of  the  Burgh  Engineer,  and  to  maintain 
the  said  connection  in  all  time  coming.     (Sixth)  The.  said  B  and  his  Buildings 

to  b6 

foresaids  shall  be  bound  to  keep  the  said  buildings  to  be  erected  on  'mnxued. 
the  said  area  of  ground  constantly  insured  against  loss  by  fire  with 
an  established  insurance  company  for  the  full  value  thereof,  and  to 
produce  to  me  and  my  foresaids  from  time  to  time  when  required  the 
policies  of  insurance  and  the  termly  receipts  for  payment  of  the 
premiums :  And  in  the  event  of  the  said  buildings  being  destroyed 
or  damaged  by  fire,  the  said  B  and  his  foresaida  shall  be  bound  to 
restore  them  to  the  stipulated  value,  as  aforesaid,  within  one  year 
after  such  destruction  or  damage,  and  the  whole  sum  to  be  received 
from  the  insurance  company  shall  be  expended  at  the  sight  of  me  or 
my  foresaids  in  re-erecting  the  said  buildings  or  repairing  the  damage 
done  by  such  fire,  and  the  buildings  shall  be  re-erected  or  restored 
so  as  to  be  in  all  respects  consistent  with  the  conditipns  of  this 
Charter.    (SeverUh)  The  said  B  and  his  foresaids  shall  be  bound  to  obiigaUon 

^  ^  to  produce 

make  this  Charter  and  the  whole  Title-Deeds  of  the  said  piece  of  ground  ^^^^^ 
furthcoming  to  me  and  my  foresaids  for  a  reasonable  time  on  all 
necessary  occasions  when  required,  and  that  free  of  expense  to  me  or 
my  foresaids.    (Eighth)  I  and  my  foresaids  shall  be  entitled  to  make  Deviation 
or  allow  at  pleasure  such  alterations  or  deviations  as  I  or  they  may  po™  feu- 
think  fit  upon  any  feuing-plans  of  the  remainder  of  my  property,  of 
which  the  said  piece  of  ground  forms  part,  or  road^  or  drains  thereof, 
or  even  to  depart  entirely  therefrom :  And  in  the  event  of  my  or  their 
doing  so,  the  said  B  and  his  foresaids  shall  have  no  right  or  title  to 
object  thereto,  and  shall  have  no  claim  in  respect  thereof :  Declaring, 
and  it  is  by  acceptance  agreed,  that  if  the  said  B  and  his  foresaids 
shall  contravene  or  fail  to  implement  any  of  the  burdens,  conditions,  initantand 

*■  "  ^  resolatiTe 

declarations  and  others  herein  written,  this  present  Feu-right  and  all  «i»«8«. 
that  may  have  followed  thereon  shall,  in  the  option  of  me  and  my 
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foresaids,  become  void  and  null,  without  declarator  or  other  procens 
of  law  to  that  efiTect,  any  law  or  practice  to  the  contrary  notwith- 
standing; and  the  said  B  and  his  foresaids  shall  forfeit  all  right  and 
title  in  and  to  the  said  area  of  ground  and  buildings  thereon,  which 
shall,  in  that  event,  revert  to  me  and  my  foresaids  in  like  manner  as 
if  these  presents  had  never  been  granted,  and,  in  addition,  the  said 
B  and  his  foresaids  shall  remain  liable  to  me  and  my  foresaids  for 
payment  of  the  bygone  feu-duties  and  performance  of  the  prestations 
incumbent  on  them  under  these  presents  prior  to  the  date  of  such 
forfeiture :  All  which  burdens,  conditions,  declarations,  and  others, 
and  the  foregoing  irritant  and  resolutive  clause  are  hereby  created 
real  and  preferable  burdens  afiTecting  the  said  area  of  ground  and  the 
said  buildings  to  be  erected  thereon  and  are  appointed  to  be  set  forth 
at  full  length  in  any  notarial  or  other  instrument  to  follow  hereon, 
and  to  be  set  forth  at  full  length  or  validly  referred  to  in  terms  of 
law  in  all  feu-rights,  transmissions,  and  investitures  thereof,  otherwise 
the  same  shall  be  void  and  null :  With  entry  [jproceed  as  in  Form  1  to 
the  end]. 


Bioner. 


4.  Feu-Charter  by  a  Factor  and  Commissioner  of  an  Area 

foi*  Erection  of  Tenement, 
Deei^nw-  I,  A,  W.S.,  Edinburgh,  as  Commissioner  for  X,  heritable  pro- 

tion,  dbc<,  of 

oammis-       prictor  of  the  lands  and  estate  of  Z,  in  the  parish  of  and 

county  of  ,  of  which  the  subjects  hereinafter  disponed 

form  part,  conform  to  Commission  dated  the  ,  and  recorded  in 

the  Books  of  Council  and  Session  , 

granted  by  the  said  X  in  my  favour,  whereby  full  power,  warrant  and 
commission  are  given  to  me  for  the  said  X,  and  in  his  name,  to  feu 
or  dispone  under  ground-annual  such  parts  of  his  said  lands  and 
estate,  by  public  roup  or  private  bargain,  as  I  may  think  proper, 
and  that  for  payment  or  performance  of  such  prices,  feu-duties, 
groimd-annuals,  casualties,  or  services  as  may  be  agreed  on,  and  full 
power,  warrant,  and  commission  are  thereby  given  to  me  for  him 
and  in  his  name  to  grant  and  deliver  to  the  feuars  or  disponees  valid 
original  feu-contracts,  charters,  or  dispositions  of  the  subjects  so 
to  be  feued  or  disponed,  with  all  usual  and  necessary  clauses,  and 
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specially  a  clause  binding  him  in  absolute  warrandice :  Therefore, 
in  exercise  of  the  powers  thereby  committed  to  me,  and  in  con- 
sideration of  the  feu-duty  and  other  prestations  after  mentioned, 
and  with  and  under  the  reservations,  conditions,  restrictions,  obliga- 
tions, provisions  and  declarations  after  specified,  I,  as  Commissioner 
foresaid,  do  hereby  sell  and  in  feu-farm  dispone  from  the  said  X,  JJa^^^ 
his  heirs  and  successors  whomsoever,  to  and  in  favour  of  B  and  his 
heirs  and  assignees  whomsoever  {or  such  other  destination  as  is  desired) 
(the  said  B  and  his  foresaids  being  hereinafter  called  "my  said 
disponees "),  but  excluding  assignees  before  inf eftment  hereon  or  Exclusion 

1  *-i-¥^«  »  r*     '  k      t  1.    of  assignees 

registration  hereof  m  the  Kegister  of  Sasmes :  And  declaring  that  it  ?>ef°r® 
shall  not  be  competent  after  the  expiry  of  six  months  from  the  date 
hereof  to  expede  infeftment  hereon,  or  to  register  these  presents  in 
the  said  Register  of  Sasines,  to  the  effect  of  completing  a  valid  feudal 
title  under  the  same,  heritably  and  irredeemably,  All  and  Whole 
(describe  subjects  specifically.  It  is  usual  also  to  ann^ex  a  plan  shouring  Description. 
the  subjects  to  be  No.  of  tlie  General  Feuing  Flan  of  the  Estate) : 

Declaring  always,  as  it  is  hereby  expressly  provided  and  declared,  conditions 

of  fen. 

that  these  presents  are  granted  with  and  under  the  reservations, 
conditions,  restrictions,  obligations,  provisions  and  declarations  after 
specified,  viz. : — {First)  That  my  said  disponees  shall  be  bound  and  vawai  to 
obliged,  within  year(s)  from  the  date  of  these  presents,  to  JJJJJ^.^ 

erect,  and  thereafter  to  uphold  and  maintain,  on  said  area  of  ground  pia^J*"*^®^ 
hereinbefore  disponed,  coloured  on  said  plan,  a  tenement  of 

dwelling-houses  four  stories  in  height  above  the  level  of  the  street, 
of  the  value  of  at  least  ,  and  which  tenement  shall 

be  built  on  the  line  laid  down  on  the  said  plan  and  according  to 
elevation  plans,  and  of  materials,  and  with  suitable  boundary  walls, 
or  walls  and  railings,  all  to  be  approved  of  by  the  said  X ;  and  it 
shall  not  be  in  the  power  of  my  said  disponees  to  make  any  deviation 
from  or  alteration  upon  the  said  plans  and  elevations,  nor  to  make 
any  projection  or  building  whatever  beyond  the  line  of  the  front  and 
back  walls  of  the  said  tenement,  except  with  consent  of  my  said 
constituent:  Declaeing  that  no  buildings  shall  be  erected  on  the 
back-ground  tinted  on  the  said  plan,  and  the  same  shall  be 

Ojsed  only  as  a  green  for  bleaching  or  drying  clothes  in  all  time  Backgreens. 
coming  for  the  said  tenement,  and  said  tenement  shall  be  in  the 
same  style  as  the  tenements  in  , 

and  shall  not  be  finished  in  a  manner  inferior  thereto,  and  there 
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shall  not  be  more  than  separate  dwelling-houses  on  each 

landing  or  flat :  And  my  said  disponees  shall  be  bound  and  obliged 
to  keep  the  buildings  to  be  erected  on  said  area  or  piece  of  gi-ound 

insnrance.  constantly  insuTcd  against  loss  by  fire  with  an  established  Insurance 
Company^  for  at  least  the  sum  of 

;  and  in  the  event  of  the  said  tenement,  or  any  part 
of  it,  being  destroyed  or  damaged  by  fire,  my  said  disponees  shall  be 
bound  to  restore  it  to  the  requisite  value  within  two  years  of  such 
destruction  or  damage,  and  the  whole  sum  to  be  received  from  the 
said  Insurance  Company  shall  be  expended  at  the  sight  of  the 
superior  in  rebuilding  the  said  tenement,  or  repairing  the  damage 
done  by  such  fire ;  and  such  tenement  shall  not  be  re-erected  in  a 
style  or  in  a  line  different  from  that  originally  agreed  on,  without  the 
consent  of  the  superior  first  had  and  obtained ;  and  the  said  X  and 
his  foresaids  shall  be  at  all  times  entitled  to  require  exhibition  of 
the  policies  of  insurance  effected  on  said  tenement,  and  of  the  termly 
receipts  for  payment  of  the  premiums  due  under  said  policies: 
Declaring  that  in  the  event  of  my  said  disponees  selling  and  dis- 
poning the  dwelling-houses  in  said  tenement  in  main-doors,  flats, 
or  half -flats,  it  shall  be  in  their  power  to  allocate  and  apportion  on 
each  of  said  dwelling-houses  so  sold  and  disponed  a  proportionate 

Erection  of  share  of  Said  insurance.     (Second)  That  my  said  disponees  shall  be 

cables  and  ^  ^  -^  ^ 

wojS^*^  entitled  to  erect  and  build  the  gables  and  boundary  walls  and  railings 
of  the  subjects  hereby  feued,  to  the  extent  of  one-half  of  the  breadth 
or  thickness  thereof,  upon  the  adjoining  ground  on  each  side,  except 
that  fronting  a  road  or  street,  on  which  side  the  boimdary  wall  and 
railing  shall  be  formed  wholly  on  the  area  or  piece  of  ground  hereby 
disponed:  And  on  my  said  disponees  receiving  payment  from  the 
proprietors  of  the  adjoining  feus  of  one-half  of  the  value  of  such 
gables  and  boundary  walls  and  railings,  as  the  same  shall  be  fixed 
by  ,  whom  failing 

,  such  gables  and  boundary  walls  shall  thenceforth  be  mutual 
to  the  adjoining  proprietors,  and  be  maintained  at  joint  expense 
in  all  time  to  come;  but  my  said  disponees  shall  have  no  claim 
against  the  said  X  or  his  successors  for  any  portion  of  the  expense 
of  said  mutual  gables  and  boundary  walls  and  railings :  And  further, 
my  said  disponees  shall  be  entitled  to  use  any  gable  or  boundary 
wall  or  railing  of  the  adjoining  feus  which  may  have  been  erected 
to  the  extent  of  one-half  of  the  thickness  thereof  on  the  piece  of 
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ground  hereby  feued,  and  shall  be  bound,  as  soon  as  said  gable  or 
wall  or  railing  has  been  used  by  them,  to  pay  to  the  adjoining  feuar  Payment 

therefor 

or  feuars  one  half  of  the  value  of  such  gable  or  boundary  wall  or 
railing,  as  the  same  shall  be  fixed  by  the  said  , 

whom  failing,  the  said  ;  and  such  gable,  boundary 

wall  or  railing  shall  thereafter  be  mutual  property,  and  be  main- 
tained at  the  mutual  expense  of  my  said  disponees  and  the  adjoining 
proprietors.    (Third)  That  should  ray  said  disponees  sell  the  subjects  Rights  in 
in  main-door  houses,  flats,  or  half-flats,  which  it  is  hereby  declared 
they  shall  have  right  to  do,  the  proprietors  of  each  part  so  sold  shall 
have  right  of  access  to  the  roof  of  the  tenement  of  which  the  part  so 
sold  forms  part,  by  the  common  st€dr  therein,  and  hatchway  at  the 
top  of  the  same,  for  the  purpose  of  sweeping  the  vents  and  executing 
necessary  repairs :  And  in  the  event  of  said  tenement  being  sold  in 
parts  as  aforesaid,  the  whole  proprietors  of  the  tenement  shall  be 
bound  to  uphold  and  keep  in  repair  the  roof,  chimney-heads,  and  common 
hatchway  of  said  tenement  for  access  thereto,  and  the  rain-water  f^^gj  feij!*" 
pipes  thereof,  and  the  cesspools  or  cross-drains  or  conmiunications  ^"***®' 
with  the  common  sewers,  and  the  foot-pavement  in  front,  and  all 
others  common  or  mutual  to  the  tenement,  in  proportion  to  the  feu- 
duties  payable  by  each ;  and  the  proprietors  of  the  ground  or  street 
floors  shall  be  bound  to  keep  the  plots  of  ground  in  front  of  their 
respective  houses  of  feet  in  depth  or  thereabouts,  as  shown  Front  plots. 

on  the  said  plan  annexed  hereto,  as  ornamental  pleasure-ground  only, 
and  shall  not  be  entitled  to  erect  or  place  any  building  or  structure 
of  any  description  thereon,  but  shall  keep  the  same  clear  and  redd  in 
all  time  coming,  and  they  shall  be  bound  to  keep  up  and  maintain 
the  parapet  walls  and  railings  enclosing  said  plots  of  ground  in  front 
of  their  respective  houses ;  and  the  proprietors  of  the  houses  entering 
by  the  common  stair  shall  be  bound  to  keep  up  and  maintain  said 
stair  and  the  passage  leading  thereto  at  joint  expense,  in  proportion 
to  the  feu-duty  payable  by  them  respectively.  (Fourth)  In  respect  Drainage. 
that  the  said  X  has  formed  the  main  drain  or  sewer  in 

,  so  far  as  for  the  houses  to  be  built 
on  the  ground  hereby  feued,  and  that  the  proportion  of  the  expense 
applicable  to  the  subjects  hereby  feued  has  been  paid  to  the  said  X 
by  my  said  disponees,  the  said  drain  shall  be  maintained  in  so  far  as 
applicable  to  the  subjects  hereby  disponed,  half  at  the  expense  of 
my  said  disponees  in  all  time  coming,  the  other  half  being  main* 
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tained  by  the  said  X  and  his  successors  in  said  subjects,  or  the  f  euars 
on  the  opposite  side  of  the  said  road  or  street ;  and  my  said  disponees 
shall  be  bound  to  connect  the  drains  or  soil-pipes  of  the  buildings  to 
be  erected  by  them  with  said  sewer  during  the  erection  of  such 
buildings,  all  to  the  satisfaction  of  the  Burgh  Engineer  of  , 

or  any  one  appointed  by  the  said  X  or  his  foresaids:  Declaring 
that  the  other  feuars  of  the  lands  of  Z  shall  be  at  liberty  to  con- 
nect their  drains  yrith  the  said  main  drain  or  sewer ;  and  my  said 
disponees  shall  have  no  right  to  make  any  claim  for  compensation 
or  otherwise  for  the  use  of  said  main  drain  or  sewer  being  com- 
.  municated  by  the  said  X  to  any  other  person  or  persons  whatsoever, 
the  exclusive  right  to  make  such  claim  being  reserved  to  him  entire. 
Streets  and  (Fifth,)  My  Said  dispouces  shall,  in  so  far  as  not  already  done,  form 
the  whole  width  of  street  along 

,  so  far  as  opposite  the  piece  of  ground 
hereby  feued,  with  carriage-way,  dressed  channels,  and  footpath; 
and  they  shall  be  bound  to  pave  the  footpath  on  the  side  adjoining 
the  ground  hereby  feued  with  good  pavement,  and  to  make  the 
footpath  on  the  opposite  side  of  said  road  or  street  with  ashes  or 
other  material  to  be  approved  of  by  the  said  X  or  his  foresaids — said 
road  or  carriage-way,  water-channels,  and  footpaths  to  be  formed  on 
the  levels  laid  down  on  a  plan  prepared  by  the  said  , 

and,  so  far  as  not  taken  over  by  the  public  authorities,  shall  be 
completed  to  the  satisfaction  of  the  Burgh  Engineer  or  other  qualified 
party  to  be  named  by  the  said  X,  and  be  thereafter  entirely  main- 
tained in  good  repair  by  my  said  disponees,  all  at  their  own  cost ; 
and  my  said  disponees  shall  be  entitled  to  relief  from  the  feuars  on 
the  opposite  side  of  the  said  road  of  one-half  of  the  future  maintenance 
of  said  road  or  carriage-way ;  and  when  the  ground  on  the  opposite 
side  of  said  road  or  street  is  built  upon,  my  said  disponees  shall  be 
entitled  to  relief  and  repayment  from  the  feuars  there  of  one-half  of 
the  cost  of  the  original  formation  of  said  road  or  carriage-way,  water- 
channel,  and  footpath  adjoining  the  same,  and  of  the  future  main- 
tenance of  said  road  or  carriage-way;  but  my  said  disponees  shall 
have  no  claim  upon  the  said  X  or  his  foresaids  for  any  part  of  the 
expense  of  forming  or  maintaining  said  road  or  carriage-way,  water- 
channels,  or  footpaths :  And  in  the  event  of  the  feuars  on  the  opposite 
side  of  said  road  or  street  having  first  formed  said  road  or  carriage- 
way, and  the  water-channel  and  footpath  on  the  side  adjoining  the 
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subjects  hereby  feued,  my  said  disponees  shall  be  bound  to  make 
payment  to  them  of  one-half  of  the  cost  of  the  original  formation  of 
said  road  or  carriage-way,  and  of  the  water-channel  and  footpath  on 
the  side  adjoining  the  subjects  hereby  disponed,  and  to  reheve  them 
of  one-half  of  the  cost  of  future  maintenance  of  said  road  and 
carriage-way;  and  my  said  disponees  shall  relieve  the  said  X  and 
his  foresaids  of  all  questions  with  or  liability  to  the  Burgh  Authori- 
ties as  to  the  construction  and  maintenance  of  the  said  road,  water- 
channels,  and  footpaths.  (Sixth)  That  it  shall  not  be  lawful  to  my  ProhibiUon 
said  disponees  to  occupy  or  convert  the  said  tenement,  or  any  part 
thereof,  into  a  shop  or  shops  or  wareroom  for  the  sale  of  goods 
and  merchandise,  or  into  working  houses  or  manufacturing  premises 
of  any  kind,  nor  to  use  the  same,  or  any  part  thereof,  for  these  or  the 
like  purposes,  or  for  any  other  purpose  which  may  be  deemed  a 
nuisance;  it  being  hereby  declared  that  the  said  subjects  hereby 
disponed  shall  be  used  as  dwelling-houses  only,  nor  shall  it  be  lawful 
to  my  said  disponees  to  deposit  any  nauseous  materials,  dungheaps, 
nuisances,  or  obstructions  on  said  gi*ound  hereby  feued,  or  the  roads, 
streets,  or  footpaths  adjoining  the  same,  nor  to  do  any  other  act 
which  may  injure  the  amenity  of  the  place  for  dwelling-houses. 
{Seventh)  That  the  said  X  and  his  foresaids  shall  have  power  to  superior 

can  aitor 

make  or  allow  whatever  alteration  or  deviation  he  or  they  may  feuingpum. 
choose  upon  the  feuing-plan  of  the  lands  and  estates  of  Z,  or  roads  or 
drains  thereof,  or  even  to  depart  entirely  therefrom,  and  power  also 
to  allow  any  feuar  to  make  any  alterations  on  his  buildings,  or  the 
purposes  for  which  the  same  may  be  used,  or  otherwise,  notwith- 
standing the  terms  of  his  charter  or  contract :  And  in  the  event  of 
the  exercise  of  any  one  or  more  of  these  powers  by  the  said  X  or  his 
foresaids,  my  said  disponees  shall  have  no  right  or  title  to  object 
thereto.    And  {Eighth)  That  if  my  said  disponees  shall  contravene  irritancy 

and  remlu- 

or  fail  to  implement  any  of  the  reservations,  conditions,  restrictions,  ^^  cianae. 
obligations,  provisions,  and  declarations  herein  written,  this  present 
feu-right,  and  all  that  may  have  followed  thereon,  as  regards  the 
subjects  of  such  contravention,  shall,  in  the  option  of  the  said  X  or 
his  foresaids,  become  void  and  null,  without  declarator  or  other 
process  of  law  to  that  effect,  any  law  or  practice  to  the  contrary 
notwithstanding,  and  my  said  disponees  shall  amit  and  forfeit  all 
right  and  interest  in  the  subjects  of  such  contravention,  which  shall 
in  that  event  revert  to  the  said  X,  or  his  foresaids,  in  like  manner  as 
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Entry. 

Reddendo 
clause. 


if  these  presents  had  never  been  granted,  without  prejudice  to  the 
legal  rights  and  remedies  of  the  said  X,  or  his  foresaids,  against  my 
said  disponees  for  payment  of  the  bygone  feu-duties,  and  performance 
of  the  prestations  incumbent  on  them  under  these  presents  prior 
to  the  date  of  such  forfeiture;  all  which  reservations,  conditions, 
restrictions,  obligations,  provisions,  and  declarations,  with  this 
irritant  and  resolutive  clause,  are  hereby  created  real  burdens,  and 
are  appointed  to  be  set  forth  at  full  length,  or  validly  referred  to 
according  to  law,  in  all  future  rights,  transmissions,  and  investitures 
of  the  ground  hereby  disponed,  or  any  part  thereof,  otherwise  the 
same  shall  be  void  and  null ;  with  entry  as  at  the  term  of 

:  To  be  holden  the  said  area  of  ground  of  and  under  the  said 
X  and  his  foresaids  in  feu-tfarm,  fee,  and  heritage  for  ever,  paying 
therefor  yearly,  my  said  disponees,  to  the  said  X  and  his  foresaids 
the  cumulo  feu-duty  of  sterling  per  annum  for  the  whole 

of  the  foresaid  area  hereby  disponed,  payable  said  feu-duty  at  the 
term  of  yearly,  commencing  the  first  payment  of  said 

feu-duty  of  at  the  term  of  for  the 

year  preceding,  and  the  next  year's  payment  at  , 

and  so  forth  yearly  and  termly  thereafter  in  all  time  coming,  with  a 
fifth  part  more  of  each  term's  payment  of  liquidate  penalty  in  case  of 
failure  in  the  punctual  payment  thereof,  and  the  interest  of  each 
year's  payment  at  the  rate  of  £5  per  centum  per  annum  from  the 
time  the  same  falls  due  until  paid,  and  paying  a  duplicand  of  the 
said  feu-duty  at  the  term  of  ,  and  at  the  term  of 

in  every  twenty-first  year  thereafter,  in  the  name  of 
casualties,  with  interest  till  paid,  and  penalties  in  the  case  of  failure 
if  incurred,  all  as  provided  with  respect  to  said  feu-duties :  Declaring 
that  it  shall  be  in  the  power  of  my  said  disponees,  on  disposing  of 
any  part  of  the  tenement  to  be  erected  on  the  piece  of  ground  hereby 
disponed,  to  apportion  upon  it  a  share  to  be  approved  of  by  the 
superior  of  the  cumvlo  feu-duty  and  duplication  thereof  before  men- 
tioned ;  and  on  such  apportionment  being  made  by  my  said  disponees, 
and  being  approved  of  as  aforesaid,  the  proprietor  of  such  part  shall 
thereafter  be  entitled  to  be  entered  with  or  acknowledged  by  me  for 
payment  of  such  share  of  said  feu-duty  and  relative  duplication  {a) : 
Assignation  AND  I,  as  Commissioner  foresaid,  assign  the  writs,  but  to  the  effect 

of  writB.  ^ 

(a)  For  alternative  form    of   allocation  with  augmentation  see  **  Special 
Clauses,"  No.  (7),  p.  21. 


Right  of 
Tassal to 
apportion 
feu-daty. 


THK   FEU-CHARTER  17 

only  of  maintaining  and  defending  the  rights  of  my  said  disponees 
in  the  said  suhjects ;  and  for  that  purpose  I  oblige  my  constituent 
and  his  foresaids  to  make  the  same  furthcoming  to  my  said  disponees 
at  their  expense  on  all  necessary  occasions,  and  that  upon  a  receipt 
and  obligation  to  redeliver  the  same  within  a  reasonable  time  and 
under  a  suitable  penalty :  And  I,  as  Commissioner  foresaid,  assign  Amignation 

of  rents. 

the  rents :  AxD  I,  as  Commissioner  foresaid,  bind  my  constituent  to 
free  and  relieve  my  said  disponees  of  all  feu-duties  and  casualties, 
and  other  duties  and  services  payable  to  or  exigible  by  my  con- 
stituent's superior  now  and  in  all  time  to  come;  and  also  to  relieve  Relief  of 

burdens. 

my  said  disponees  of  all  minister's  stipend,  and  all  public,  local,  and 

parochial  burdens  due  from  or  on  account  of  said  subjects  prior  to 

said  term  of  entry  under  these  presents,  my  said  disponees  relieving 

him  thereof  in  all  time  thereafter :  AxD  I  for  my  own  part  grant  warrandice. 

warrandice  from  fact  and  deed,  and  bind  my  constituent  in  absolute 

warrandice :  And  I  consent  to  registration  hereof  for  preservation. — 

ly  WITNESS  WHEREOF,  &C. 

5.  Special  Clauses. 

(1.)  Reservation  of  Minerals,  and  Power  to  Work  Without 

Liability  for  Damagk 

But  reserving  always  to  me  and  my  heirs  and  successors,  all  coal, 
ironstone,  whin,  lime,  and  freestone,  and  all  other  metals,  mines, 
minerals,  and  stone  of  every  description  under  and  below  the  ground 
hereby  feued,  and  full  power  to  me  and  my  foresaids  and  my  or  their 
tacksmen  or  others  in  our  names  to  work,  win,  and  carry  ofif  said 
coal,  ironstone,  and  others  hereby  reserved,  and  that  free  of  all  or 
any  loss  or  damage  which  may  be  occasioned  to  the  said  B  or  his 
foresaids.  And  it  is  expressly  agreed  as  a  condition  of  this  Feu- 
Charter,  and  in  respect  that  the  said  minerals  and  others  before 
reserved  are  more  valuable  than  the  surface,  that  I  and  my  foresaids 
and  my  or  their  tacksmen  or  others  deriving  right  from  us  shall  not 
be  liable  for  any  damage  that  may  happen  to  the  said  piece  of  ground 
or  buildings  erected  or  to  be  erected  thereon,  or  to  the  water  supply 
or  drainage  thereof,  or  in  any  other  manner  of  way  by  or  through  the 
working  of  the  said  coal,  ironstone,  whin,  lime,  and  freestone,  or  other 
metals,  mines,  minerals  or  stone  in  and  under  the  same|Tor  in  the 
neighbourhood  thereof,  by  longwall  workings  or  otherwise  either  in 
jur.  8. — I.  2 
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time  byegone  or  in  future,  or  which  may  arise  from  or  through  the 
settling  or  crushing  of  any  coal  waste  or  other  excavations  presently 
existing  or  which  may  exist  hereafter  within  or  in  the  neighbourhood 
of  the  ground  hereby  feued  through  the  superior  or  his  foresaids  or 
his  or  their  tacksmen,  or  others  deriving  right  through  them,  working 
or  draining  the  said  metals,  mines,  and  minerals,  or  others  as  afore- 
said, all  which  has  been  taken  into  account  in  fixing  the  feu-duty 
after  mentioned. 

(2.)  Reseevation  of  Power  to  Divide  Superiority. 

When  the  feu-duty  is  of  considerable  amount,  it  may  be  desirable  for 
the  superior  to  reserve  power  to  divide  it  among  several  purchasers ;  and 
this  may  be  done  by  a  clause  m  the  following  terms : — 

And  it  is  hereby  expressly  provided  and  declared  that  it  shall 
be  lawful  to  me,  my  heirs  and  successors,  any  law  or  practice  to  the 
contrary  notwithstanding,  to  divide,  alienate,  dispone,  and  convey  at 
pleasure  the  dominium  directum  or  superiority  of  the  subjects  hereby 
disponed,  in  such  shares  and  proportions  (if  desired  add,  not  exceeding 

in  number),  and  to  such  person  or  persons,  as  I  or  my 
foresaids  shall  think  proper,  without  the  concurrence  of  the  said  B  or 
his  foresaids,  who  by  acceptance  hereof  agrees  for  himself  and  his 
foresaids  to  such  dividing  of  the  superiority,  and  consents  to  hold 
imder  the  several  superiors  to  whom  I  or  my  foresaids  shall  think  fit 
to  dispone  the  said  dominium  directum  or  superiority. 

(3.)  Clause  of  Pre-emption. 

Feu-charters  sometimes  contain  a  clause  of  pre-emption  (a),  that  is  to 
say,  a  stipulation  that  if  the  vassal  proposes  to  sell  the  lands,  he  shall  give 
the  superior  the  option  of  purchasing  at  the  price  agreed  to  be  paid  by 
any  third  party.  An  irritant  clause  is  not  necessary  for  its  enforcement ; 
but  as  circumstances  may  arise  in  which  an  irritancy  may  prove  useful  as 
a  more  stringent  mode  of  effecting  the  superior's  purpose  than  a  bare 
stipulation,  it  ought  to  be  inserted  where  this  is  meant  to  be  a  condition 
of  the  agreement  of  parties  and  of  the  grant.  The  clause  constructed 
upon  the  above  principles  may  be  expressed  as  follows,  and  must  enter 
the  record  in  order  to  be  effectual  against  singular  successors  : — 

AsD  further,  it  is  hereby  provided  and  declared  that  it  shall 
not  be  lawful  to  nor  in  the  power  of  the  said  B  and  his  foresaids  to 

(a)  See  the  case  of  M'Elroy  v.  Duke  of  Argyll^  1902,  4  F.  885,  as  to  the  effect 
of  the  Tenures  Abolition  Act,  1746  (20  Geo.  n.  c.  60,  s.  10)  (1902). 
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sell,  alienate,  or  dispone  the  said  subjects,  or  any  part  thereof,  to  any 
person  or  persons  whatsoever  (except  under  statutory  authority  or 
compulsion)  until  the  said  B  or  his  foresaids  shall  have  first  made 
a  written  offer  to  sell  the  same  to  me  or  my  heirs  or  successors, 
superiors  thereof,  at  the  like  rate  or  price  that  may  be  ofifered  by 
any  other  person,  and  which  offer  I  or  my  foresaids  shall  be  allowed 

free  days  to  accept  or  decline  :  And  that  the  said  6  and 
his  foresaids  shall  not  be  entitled  to  sell  the  same  to  any  person  or 
persons  under  the  price  at  which  the  same  shall  have  been  offered 
to  and  refused  by  me  or  my  foresaids  without  making  a  new  offer  at 
such  reduced  price  in  similar  manner  and  subject  to  the  like  con- 
ditions :  And  if  the  said  B  or  his  foresaids  shall  do  in  the  contrary, 
then  and  in  that  case,  not  only  shall  the  right  to  be  granted  by 
him  or  them  to  any  other  person  or  persons  be  void  and  null 
without  declarator,  but  also  the  said  B  and  his  foresaids  so  con- 
travening the  present  provision  and  declaration  shall  thereby  forfeit 
their  right  to  the  foresaid  subjects,  and  the  same,  with  all  buildings 
and  other  erections  thereon,  shall  revert  and  return  to  me  and  my 
foresaids  to  the  same  effect  as  if  these  presents  had  never  been 
granted,  without  prejudice  however  to  the  legal  rights  and  remedies 
of  me  and  my  foresaids  against  the  said  B  and  his  foresaids  for 
payment  of  all  feu-duties  and  implement  of  all  prestations  incumbent 
on  them  under  these  presents  prior  to  the  date  of  forfeiture. 

(4.)  Clause  of  REDEMPTiON.(a) 

Providing  always,  as  it  is  hereby  expressly  provided  and 
declared  that  it  shall  be  in  the  power  of  the  said  A  and  his  heirs 
and  successors  to  repurchase  and  acquire  the  ground  hereby  disponed, 
and  the  whole  buildings  and  others  to  be  erected  thereon  as  aforesaid, 
at  the  term  of  19     ,  or  at  any  term  of  Whitsunday  or 

Martinmas  thereafter,  on  giving  the  said  B  or  his  foresaids  six 
months'  previous  written  notice  of  such  their  intention,  and  on 
payment  by  the  said  A  and  his  foresaids  of  the  sum  of  £  [or  of 

such  price  therefor  as  shall  be  fixed  by  two  arbiters  (here  detail 
method  of  arbitration,  <kc.,  and  also  add  principle  of  valuation  to  he 
adopted)],  which  several  conditions,  provisions,  and  reservations 
hereinbefore    specified    are    hereby    declared    real    and   preferable 

(a)  See  M'Elroy  v.  Duke  of  Argyll,  1902,  4  F.  885. 
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burdens  affecting  the  said  piece  of  ground  hereby  disponed  and 
buildings  thereon,  and  by  which  the  conveyance  thereof  is  hereby 
expressly  modified  and  restricted,  and  shall  be  inserted  in  any 
Notarial  Instrument  to  follow  hereon,  and  inserted  or  validly 
referred  to  in  all  future  deeds  of  transmission,  decrees,  instruments, 
or  other  writs  of  or  relating  to  the  said  subjects  or  any  part  thereof, 
otherwise  such  deeds,  decrees,  instruments,  and  writs  shall  be  void 
and  nulL 

(5.)  Clause  of  Irritancy  oh  non  solutum  Canonem. 

By  the  Statute  of  1597,  c.  250,  the  vassal  incurs  an  irritancy  or  for- 
feiture of  the  feu  by  failing  to  pay  the  feu-duty  for  two  years  together 
without  any  special  provision  to  this  effect  being  required.  The  superior, 
however,  sometimes  desires  to  have  an  express  declaration  of  his  right  to 
irritate  the  feu  6b  non  solutum  canonem  inserted  in  the  feu-right. 

Such  an  irritant  clause  may  be  expressed  as  follows : — 

Declaring  that  if  at  any  time  the  said  6  or  his  foresaids  shall 
allow  the  feu-duties  after  specified  of  two  consecutive  years  to  run 
into  a  third  unpaid,  then  these  presents,  with  all  that  has  followed 
or  may  follow  thereon,  shall  be  ipso  facto  null  and  void  without 
declarator,  and  I  and  my  foresaids  shall  instantly  be  at  liberty  to 
remove  the  said  B  and  his  foresaids  from  the  subjects  before  dis- 
poned; nor  shall  it  be  competent  for  him  or  them  to  purge  this, 
irritancy  at  the  Bar  in  any  process  of  declarator  or  removing  or 
other  process  which  we  may  bring  against  them. 


(6.)  Provision  as  to  Allocation  of  Feu-Duty  by  Vassal, 

Without  Augmentation. 

If  the  superior  means  to  renounce  his  right  to  demand  the  whole  feu- 
duty  from  any  part  of  the  lands  in  the  event  of  their  being  sub-feued  or 
sold  in  separate  parcels,  the  following  clause  will  be  introduced  : — 

Declaring  also,  that  in  case  the  said  B  or  his  foresaids  shall 
sub-feu,  sell,  or  dispone  the  said  subjects  in  separate  parcels,  such 
parcels  shall  thereafter  be  liable  in  payment  only  of  a  proportion  of 
the  cumvlo  feu-duty  hereinafter  specified,  corresponding  to  the  pro- 
portion which  the  space  of  ground  sub-feued,  sold,  or  disponed  bears, 
to  the  whole  subjects  hereby  feued :  Provided  always,  that  the  said 
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B  or  his  foresaids  shall  in  the  feu-dispositions  or  other  conveyances 
of  such  parcels  expressly  allocate  the  cumtUo  feu-duty  thereon  in 
accordance  with  the  forgoing  declaration,  and  that  the  proportion  of 
the  feu-duty  to  be  so  allocated  shall  in  no  case  be  less  than  £ 
per  annum;  akd  provided  also  that  buildings  shall,  previous  to 
allocation,  be  erected,  and  thereafter  maintained  on  each  parcel  so 
sub-feued,  sold,  or  disponed,  capable  of  yielding  a  rent  equal  to  at 
least  [double]  the  proportion  of  the  cumulo  feu-duty  to  be  so  allocated 
thereon. 

(7.)  Provision  for  Allocation  by  Vassal  of  Feu-Duty, 

With  Augmentation. 

Declaring  that  in  the  event  of  the  said  B  sub-f euing,  selling,  or 
disponing  the  subjects  hereby  conveyed  in  parts,  the  annual  feu-duty 
or  feu-duties  of  such  parts  shall  bear  the  same  proportion  to  the 
total  feu-duty  payable  for  the  whole  subjects  as  the  part  or  parts 
sub-feued,  sold,  or  disponed  shall  bear  to  such  whole  subjects :  But  in 
case  by  this  proportion  the  annual  feu-duty  payable  for  any  such  part 
80  sub-feued,  sold,  or  disponed  shall  come  to  be  less  than  £ 
per  annum,  then  the  same  shall  be  augmented  in  favour  of  me  and 
my  foresaids  by  an  addition  thereto  of  per  cent,  thereof :  And 

neither  I  nor  my  foresaids  shall  be  bound  to  recognise  or  admit  of 
any  subdivision  and  allocation  of  the  feu-duty  where  the  proportion 
allocated,  including  augmentation,  shall  be  less  than  £  per 

annum :  On  which  terms  only,  and  on  the  erection  and  maintenance 
of  buildings  capable  of  yielding  a  rent  of  at  least  [double]  the  amoimt 
of  the  annual  feu-duty  (including  augmentation)  to  be  so  allocated,  it 
shall  be  in  the  power  of  the  said  B  or  his  foresaids  to  allocate  on  the 
parts  of  the  said  subjects  to  be  sub-feued,  sold,  or  disponed  as  aforesaid 
the  cumulo  feu-duty  payable  under  these  presents. 

(8.)  Provision  for  Allocation  by  Superior  of  Feu-Duty 

FOR  A  Tenement. 

Degiaring  that  in  the  event  of  any  application  being  made  to  me 
or  my  foresaids  by  the  said  B  or  his  foresaids  after  the  said  tenement 
has  been  completed  to  my  satisfaction  for  an  allocation  of  a  proportion 
of  the  said  feu-duty  and  relative  duplicand  on  each  house  in  the  said 
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tenement,  I  or  my  foresaids  shall  always,  at  the  expense  of  the  said 
B  or  his  foresaids,  be  bound  to  execute  a  memorandum  of  allocation 
accordingly,  but  that  only  on  the  following  conditions,  namely: — 
(1)  That  a  separate  sum  is  allocated  on  each  separate  house  in  the 
said  tenement ;  (2)  that  I  or  my  foresaids  shall  be  the  sole  judge  or 
judges  of  the  sufficiency  of  each  sum  proposed  to  be  allocated  on  each 
house ;  (3)  that  the  said  proportions  of  feu-duty  and  relative  duplicand 
are  augmented  according  to  the  following  scales,  namely — {a)  Where 
the  allocated  feu-duty  is  under  £1,  there  shall  be  an  augmentation  of 
10  per  cent. ;  (&)  where  the  allocated  feu-duty  is  £1  or  upwards  but  is 
under  £10,  an  augmentation  of  5  per  cent. ;  and  (c)  where  the  allocated 
feu-duty  is  £10  or  upwards,  an  augmentation  of  2\  per  cent. :  With 
penalty  and  interest  on  such  augmented  feu-duties  and  relative 
duplicands  as  are  before  stipulated  with  reference  to  the  original 
feu-duty  and  original  duplicand;  (4)  that  the  said  augmented  feu-duties 
shall  run  from  the  term  of  Whitsunday  or  Martinmas  preceding  the 
date  of  the  memorandum  of  allocation  to  be  granted  in  terms  hereof. 


(9.)  Stipulation  in  Charter  by  an  Heir  of  Entail  as  to 

Erection  of  Buildings,  &c. 

31  ft  32 Vict.  It  will  be  kept  in  mind  that  by  the  Entail  Amendment  Act  of  1868, 
c.84,B.5.  which  confers  on  heirs  in  possession  of  entailed  estates  power  to  grant 
feus,  building  leases,  &c.,  it  is  provided  that  every  feu-charter,  lease,  or 
disposition  granted  under  the  Act  shall  contain  a  condition  that  the  same 
shall  be  void  (and  such  deed  by  the  Act  is  declared  void)  if  buildings  of 
the  annual  value  of  at  least  double  the  feu-duty,  rent,  or  ground-annual 
therein  stipulated  shall  not  be  built  within  the  space  of  five  years  from 
the  date  of  such  grant  upon  the  ground  comprehended  therein,  and  that 
the  said  buildings  shall  be  kept  in  good,  tenantable,  and  sufficient  repair  ; 
and  that  such  grant  shall  be  void  whenever  there  shall  not  be  buildings  of 
the  value  foresaid  kept  in  such  repair  as  aforesaid  standing  upon  the 
ground  so  feued,  leased,  or  disponed. 

A  form  of  such  clause  is  given  below : — 

Declaring  that  the  said  B  {thtfeuar,  tenant,  or  as  the  case  may  be) 
and  his  foresaids  shall  be  bound  and  obliged,  within  the  space  of  five 
years  from  the  date  of  these  presents,  to  erect,  and  in  all  time  there- 
after to  maintain  in  good,  tenantable,  and  sufficient  repair,  upon  the 
subjects  hereby  feued  (leased,  or  otherwise  as  the  case  may  he),  buildings 
which  shall  be  of  the  annual  value  of  at  least  double  the  feu-duty 
{r&rUy  or  ground-annual,  as  the  case  may  he)  stipulated  and   payable 
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under  these  presents ;  and  if  the  said  B  or  his  foresaids  shall  in  any 
way  contravene  or  act  contrary  to  or  fail  to  fulfil  the  conditions  of 
this  grant,  and  specially  without  prejudice  to  said  generality,  when- 
ever there  shall  not  be  buildings  of  the  value  foresaid  kept  in  such 
repair  as  aforesaid  standing  on  the  ground  feued  {leased,  or  othenoise 
as  the  case  inay  he)  under  these  presents,  then  these  presents,  together 
with  all  conveyances,  instruments,  and  other  writs  following  hereon, 
and  acts,  if  any,  done  in  contravention  as  aforesaid,  together  with  all 
that  has  followed  or  may  follow  hereon,  shall  be  absolutely  irritated 
and  resolved,  and  shall  be  ipso  facto  void  and  null,  and  the  said  subjects 
and  others  shall  revert  to  me  (the  granter)  and  my  foresaids,  all 
without  the  necessity  of  any  action  of  declarator  or  other  process 
of  law. 

(10.)  Clause  conferring  Common  Interest  to  Enforce 

Conditions,  &c. 

All  which  burdens,  conditions,  provisions,  restrictions,  and  obliga- 
tions shall  be  real  burdens,  and   shall  constitute  and  operate  as 
servitudes  on  the  said  lot  or  area  {or  lots  or  areas)  of  ground  hereby 
disponed,  in  favour  of  myself  and  my  successors  in  my  said  lands,  and 
also  in  favour  of  the  purchasers  or  feuars  of  the  other  lots  or  areas  of 
ground  delineated  on  the  said  ground  plan,  who  and  the  said  B  and 
his  foresaids  shall  respectively  be  entitled  to  compel  each  other  to  a 
strict  adherence  of  the  same,  for  which  purpose  I  bind  and  oblige 
myself  and  my  foresaids  to  insert  the  same  burdens,  conditions, 
provisions,  restrictions,  and  obligations  in  all  feu-rights  or  convey- 
ances of  such  other  lots  or  areas  of  ground,  and  validly  and  effectually 
to  constitute  them  real  burdens  and  servitudes  thereon  in  favour  of 
the  said  B  and  his  successors  in  the  said  lot  or  area  of  ground  {or  lots 
or  areas  of  ground  respectively)  hereby  disponed,  and  to  take  the  said 
purchasers  or  feuars  respectively  bound  to  implement  and  fulfil  the 
same ;  but  declaring  that,  in  case  of  any  deviation  therefrom  or 
infringement  thereof,  the  said  B  and  his  foresaids  shall  have  no  claim 
against  me  or  my  foresaids  in  consequence  thereof,  but  shall  have  it 
in  their  power  to  take  such  measures  as  they  may  deem  proper 
against  the  person  or  persons  so  deviating  or  infringing,  to  compel 
implemeint  and  performance  of  the  said  burdens,  conditions,  provisions, 
restrictions,  and  obligations. 
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(11.)  Real  Burdens — Money. 

Real  burdens  of  sums  of  money,  which  are  frequently  imposed  either 
in  favour  of  the  superior  or  of  some  third  party,  form  a  most  important 
class  of  restrictions  upon  the  rights  of  vassals.  In  order  that  these  may 
affect  the  subject^  the  amount  miLstoe  definite^  as  our  law  does  not  allow  real 
estate  to  be  burdened  with  indefinite  sums.  Moreover,  the  clause  declaring 
the  burden  must  enter  the  Register  of  Sasines,  Although  the  words  employed 
must  be  precise,  no  voces  signatcR  are  required,  but  the  intenHon  to  affect  the 
lands  must  be  so  clearly  expressed  as  to  leave  no  room  for  doubt.  Real  burdens 
affecting  the  subject,  on  the  other  hand,  if  of  the  naturalia  of  a  feudal 
grant,  may  be  effectually  imposed  without  specifying  the  amount. 

For  examples  of  forms  for  expressing  real  burdens,  see  below.  Title 
II. 


(12.)  Clause  of  Reference  to  Deed  setting  forth  Conditions. 

It  frequently  happens  that  a  proprietor  grants  a  series  of  feu-rights  of 
his  lands  under  precisely  similar  conditions ;  and,  under  the  law  as  it 
stood  prior  to  1874,  it  was  considered  essential  that  in  every  case  these  con- 
ditions should  be  repeated  at  length  in  the  deed  constituting  each  separate 
feudal  estate.  The  Conveyancing  Act  of  1874,  however,  enacted  (s.  32) 
that  "  reservations,  real  burdens,  conditions,  provisions,  limitations,  obliga- 
"  tions,  and  stipulations  affecting  land  may  be  validly  and  effectually 
"  imported  into  any  deed,  instrument,  or  writing  relating  to  such  lands 
**  by  reference  to  a  deed,  instrument,  or  writing  applicable  to  such  lands  or 
**  to  the  estate  of  which  such  lands  form  a  part,  recorded  in  the  appropriate 
"  Register  of  Sasines,  rnd  in  which  such  reservations,  real  burdens,  con- 
**  ditions,  provisions,  limitations,  obligations,  and  stipulations  are  set  forth 
**  at  full  length ;  and  a  reference  in  the  form  set  forth  in  Schedule  H 
"  hereto  annexed,  or  in  a  similar  form,  shall  be  sufficient."  By  the  same 
section,  it  is  further  enacted  that  "  it  shall  be  lawful  for  any  proprietor  of 
**  lands  to  execute  a  deed,  instrument,  or  writing,  setting  forth  the 
«  reservations,  real  burdens,  conditions,  provisions,  limitations,  obligations, 
**  and  stipulations  under  which  he  is  to  feu  or  otherwise  deal  with  or 
"  affect  his  lands,  or  any  part  thereof,  and  to  record  the  same  in  the 
"  appropriate  Register  of  Sasines,  and  the  same  being  so  recorded,  such 
'*  reservations,  real  burdens,  conditions,  provisions,  limitations,  obligations, 
"  and  stipulations  may  be  effectually  imported  in  whole  or  in  part  by 
^*  reference  into  any  deed  or  conveyance  relating  to  such  lands  subse- 
"  quently  granted  by  such  proprietor,  or  by  his  neir  or  successor,  or  by 
"  any  person  whatsoever,  provided  it  is  expressly  stated  in  such  deed  or 
"  conveyance  that  it  is  granted  under  the  reservations,  real  burdens,  con- 
"  ditions,  provisions,  limitations,  obligations,  and  stipulations  set  forth 
"  in  such  deed,  instrument^  or  writing.''  In  place,  therefore,  of  inserting 
at  length  in  each  feu-charter  the  reservations,  real  burdens,  conditions, 
&c.,  of  which  we  have  already  given  examples,  a  deed  of  declaration,  or 
other  deed  containing  the  whole  reservations,  real  burdens,  conditions, 
and  others  under  which  he  intends  to  deal  with  the  subjects,  may  be 
executed  and  duly  recorded  in  the  appropriate  Register  of  Sasines  by  the 
superior,  and  in  subsequent  deeds  reference  may  be  made  to  such  recorded 
reservations,  real  burdens,  conditions,  and  others  in  the  form  authorised 


THE  FEU-CHARTER  25 

by  Schedule  H  appended  to  the  Act.  A  form  of  such  deed  is  given 
at  p.  32  below,  and  if  desired  reference  thereto  may  be  made  in  the 
following  terms : — 

But  declabing  hereby  that  the  foresaid  subjects  are  disponed 
with  and  under  the  whole  reservations,  real  burdens,  conditions, 
provisions,  limitations,  obligations,  and  stipulations  (or  as  the  case  may 
he)  specified  in  (refer  to  the  deed,  instrument,  or  writing  in  such  terms 
as  shall  be  sufficient  to  identify  it,  and  specify  tJie  Register  of  Sasines  in 
which  it  is  recorded,  and  the  date  of  registration). 

(13.)  Apportionment  of  Burdens  between  Superior 

AND  Vassal. 

(a)  Apportionment  of  Stipend. 

When,  as  is  usually  the  case,  the  ground  contained  in  the  feu-charter 
is  only  a  part  of  the  superior's  lands,  the  public  burdens  are  frequently 
apportioned  between  the  part  conveyed  and  the  part  retained ;  and  this 
may  be  done  by  stipulating  for  a  fixed  annual  payment  in  lieu  of  taxes 
and  burdens,  to  be  made  to  the  superior  in  addition  to  the  feu-duty,  the 
superior  being  in  this  case  bound  to  relieve  the  vassal  of  future  payment  of 
such  taxes  or  hardens,  and  any  augmentations  thereof.  Such  a  stipulation 
if  desired  should  be  inserted  at  the  close  of  the  reddendo : — 

And  further,  the  said  B  and  his  foresaids  paying  to  me  and  my 
foresaids  the  sum  of  sterling  at  the  term  of  yearly, 

in  addition  to  said  feu-duty,  being  the  proportion  hereby  allocated  on 
the  subjects  before  disponed  of  the  minister's  stipend  due  and  payable 
for  the  whole  of  my  lands  in  the  said  parish,  of  which  said  subjects 
are  part. 

(6)  Obligation  to  Believe  ofFvhlic  Burdens,  &c. 

Section  8  of  the  Consolidation  Act  of  1868  provides  that  the  clause 
in  the  form  "/  bind  myself  to  free  and  relieve  the  said  disponee  and  his  foresaids 
of  aU  feti^duiies,  casualties,  and  public  burdens"  ''shall,  unless  specially 
qualified,  be  held  to  import  an  obligation  to  relieve  of  all  feu-duties  or 
other  duties  and  services  or  casualties  payable  or  prestable  to  the  superior, 
*'  and  of  all  public,  parochial,  and  local  burdens  due  from  or  on  account 
"  of  the  lands,  conveyed  prior  to  the  date  of  entry." 

As  the  statutory  form,  however,  is  adapted  rather  to  the  case  of  the 
transmission  of  an  existing  feudal  estate,  we  would  suggest  that  in  original 
grants  the  form  given  on  p.  2  should  be  used.  Where  the  parties  have 
made  a  different  arrangement  as  to  the  payment  of  such  duties  from  what 
is  there  expressed,  this  must,  of  course,  be  specially  mentioned,  and  may 
be  in  such  form  as  the  following  clause,  which  has  special  reference  to  our 
remarks  on  the  reddendo  clause  in  the  case  of  minister's  stipend : — 

AlND  I  bind  myself  and  my  foresaids  to  free  and  relieve  the  said  B 


if 
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and  his  foresaids  of  all  public  and  parochial  burdens  or  assessments 
exigible  prior  to  said  term  of  entry,  and  also  of  all  feu-duties  and 
casualties,  or  sums  of  money  in  lieu  thereof,  payable  to  my  superiors, 
and  in  consideration  of  the  foresaid  annual  payment  of  £ 
sterling  to  be  made  by  the  said  B  and  his  foresaids,  likewise  of  all 
minister's  stipend  and  augmentations  thereof,  now  and  in  all  time 
coming,  but  that  only  to  an  extent  not  exceeding  in  any  year  one-half 
(or  such  ot?ier  proportion  as  may  be  agreed  on)  of  the  annual  feu-duty 
payable  for  the  said  subjects. 

It  will  be  kept  in  view  by  the  conveyancer  that  an  unqualified  obliga- 
tion of  relief  mav  prove  very  dangerous  (see  case  of  Dunbar^s  Trustees  v. 
British  Fisheries  Society,  12th  July  1878,  5  K  (H.L.)  221),  and  that  at  any 
time  such  should  be  given  with  great  caution.  The  case  where  it  is  likely 
to  be  most  frequently  employed  is  for  minister's  stipend,  as  above  shown, 
where  the  teind  is  valued,  and  where  the  superior  may  measure  with 
certainty  the  extent  of  his  liabilities,  present  and  future,  under  such  an 
arrangement. 

(14.)  Clause  relieving  Superior  of  Tenant's  Claims. 

The  said  B  and  his  foresaids  shall  relieve  me  and  my  foresaids  of 
all  claims  which  the  agricultural  tenant  of  the  said  piece  of  ground 
may  have  for  growing  crops  and  unexhausted  manure,  or  on  any  other 
account  whatever  (excepting  always  his  claim  for  reduction  of  rent), 
and  the  said  B  and  his  foresaids  shall  be  bound  to  arrange  personally 
with  said  tenant  as  to  access  and  entry  to  the  said  piece  of  ground. 

(15.)  Clause  of  Warrandice. 

When  it  is  intended  to  extend  or  to  limit  and  qualify  the  ordinary 
warrandice,  this  must  be  made  the  subject  of  a  special  clause.  The  statute 
makes  no  distinction  between  onerous  and  gratuitous  grants.  In  the  latter 
it  will  be  proper,  in  using  the  new  form,  to  add  the  words  "  from  fact  and 
deed  only." 

If  the  lands  feued  be  under  lease  at  the  time,  the  following  exception 
will  be  made  in  the  clause  of  warrandice : — 

But  excepting  always  from  the  said  warrandice  any  leases  or 
missives  of  lease  afifecting  said  subjects,  without  prejudice  nevertheless 
to  the  right  of  the  said  B  and  his  foresaids  to  quarrel  and  impugn  the 
same  upon  any  ground  in  law  which  shall  not  infer  recourse  against 
me  or  my  foresaids. 

Where  the  charter  is  granted  by  trustees,  it  will,  in  the  ordinary  case, 
contain,  in  place  of  the  clause  of  absolute  warrandice,  an  obligation  on  the 
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trostees  to  warrant  from  fact  and  deed,  and  an  obligation  of  absolute 
warrandice  against  the  party  or  parties  having  the  beneficial  interest  in  the 
trust-estate,  as  follows  : — 

AsD  WE,  as  Trustees  foresaid,  warrant  these  presents  from  our 
own  facts  and  deeds  only,  and  bind  and  oblige  the  trust-estate 
under  our  charge,  and  the  parties  beneficially  interested  therein, 
in  absolute  warrandice. 


(16.)  Clause  of  Ebgistration. 

The  Ck>nsolidation  Act  of  1868  provides  (s.  138)  that  the  short 
form  of  the  clause  of  registration  which  we  have  given  above  in  the  form 
of  feu-cbarter  "shall,  unless  specially  qualified,  import  a  consent  to  regis- 
"  tration  and  a  procuratory  of  registration  in  the  Books  of  Council  and 
'*  Session,  or  other  Judge's  books  competent,  therein  to  remain  for  preser- 
**  Tation."  The  registration  of  feu-charters  is  still  regulated  by  the 
provisions  of  the  Statute  1693,  c.  35,  which  directs  that  "charters 
granted  by  subaltern  superiors  may  bear  a  clause  of  registration,  as 
well  as  dispositions,  and  that  on  the  said  clauses  registration  may 
follow,  but  only  in  the  Books  of  Council  and  Session,  and  in  no  other 
**  record.**  It  may  be  well  to  point  out  that  this  latter  enactment  relates 
merely  to  registration  for  preservation  (or  for  preservation  and  execution), 
and  is  in  no  way  affected  by  the  statutory  provisions  which  allow  the 
registration  of  a  conveyance  in  the  Register  of  Sasinos  for  publication. 
The  mode  of  publication  of  this  and  other  real  rights  is  described  in  the 
last  section  of  this  Title. 


ftC 
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(17.)  Clause  of  Direction. 

Where  it  is  desired  to  record  only  part  or  parts  of  the  deed,  it  is 
eompetent  to  insert  immediately  before  the  testing  clause  of  a  conveyance 
of  lands  a  clause  of  direction  specifying  the  part  or  parts  which  the 
granter  desires  to  be  recorded  in  the  Register  of  Sasines.  This  matter 
18  r^zulated  by  section  12  of  the  Consolidation  Act  of  1868. 

The  following  is  an  example : — 

And  I  direct  to  be  recorded  in  the  Register  of  Sasines  the  part 
of  this  deed  from  its  commencement  to  the  words  {insert  words)  on 
the  line  of  the  page  [and  also  the  part  from  the 

words  {insert  words)  on  the  line  of  the  page  to  the 

words  {insert  words)  on  the  line  of  the  pag©]-    [Or 

I  direct  the  whole  of  this  deed  to  be  recorded  in  the  Register  of 
Sasines,  with  the  exception  of  the  part  {or  parts,  as  the  case  may  he, 
gpedfying  the  part  or  parts  excepted,  as  above),'] 
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(18.)  Testing  Clause. 

The  testing  clause  should  contaia  a  notice  of  any  marginal  addition 
that  may  be  made  on  any  of  the  pages  of  the  deed,  and  any  such  addition 
must  be  duly  authenticated  by  the  party's  signature ;  otherwise  it  will 
be  held  pro  non  scripto.  The  ordinary  form  is  as  follows: — "In  witness 
'*  whereof,  these  presents,  consisting  of  this  and  the  preceding 

"  pages,  together  with  the  marginal  addition  of  words  on  page 

"  hereof,  all  written  by  G,  clerk  to  H,  are  subscribed  by  me  at  Edinburgh," 
&c.  Then  follow  the  date  of  signing  and  the  names  and  designations  of 
the  subscribing  witnesses. 

When  a  word  or  words,  or  any  other  portions  of  the  deed,  are  written 
upon  parts  from  which  other  words  have  been  erased,  or  when  any  words 
have  been  deleted,  the  following  addition  should  be  made  to  the  testing 
clause  after  the  word  "are,"  and  before  the  words  "  subscribed  by  me  " : — 
"Under  the  declaration  that  the  words  {quote  them)  on  the  line, 

"counting  from  the  top  of  the  page  hereof,  are  written  on  an 

"erasure  {or  are  delete)  before  subscription."  All  declarations  of  this 
kind  should  he  inserted  before  suhscription,  and  of  course  before  the  names 
and  designations  of  the  witnesses.  Since  the  decision  in  the  case  of 
Blair  v.  The  Assets  Company^  Ltd.  (1896),  23  R.  (H.  L.)  36,  some  convey- 
ancers make  a  point  of  inserting  before  the  testing  clause  a  special  clause 
specifically  detailing  all  the  marginal  additions,  erasures,  interlineations 
or  other  alterations  occurring  in  the  deed  :  and  this  method  is  in  the  case 
of  important  alterations,  &c.,  to  be  recommended  in  preference  to  the  old 
method  of  declaring  them  in  the  testing  clause. 


SECTION  II 

THE  FEU-DISPOSITION 

As  the  feu-right  came  to  differ  very  little  from  the  common  disposition, 
conveyancers  frequently  laid  aside  the  form  of  a  charter  and  substituted 
in  its  stead  the  feu-disposition  or  disposition  de  me.  In  point  of  form, 
however,  it  is  now  identical  with  the  modem  feu-charter,  the  style  of 
which  has  been  already  given,  and  need  not  therefore  be  here  repeated. 


SECTION  III 
THE  FEU-CONTRACT 


We  have  hitherto  exemplified  only  the  unilateral  deed  by  which  the 
feudal  right  is  created.  When,  however,  either  of  the  parties  or  both 
enter  into  obligations  which  it  may  be  desirable  to  enforce  by  direct 
personal  diligence  upon  the  deed,  the  transaction  is  accomplished  by  a 
mutual  contract. 
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The  terms  of  the  feu-contract,  except  as  regards  mere  style,  must 
depend  in  every  case  on  the  agreement  of  parties.  All  privileges  in  favour 
of  the  vassal,  or  reservations  by  the  superior,  should  bo  inserted  in  the 
dispositive  clause.  The  other  conditions  of  the  grant  the  conveyancer 
can  be  at  no  loss  how  to  introduce  in  their  proper  places,  from  the  forms 
already  given  for  the  feu-charter. 

It  is  unnecessary  to  point  out  the  various  situations  in  which  a  feu- 
contract  may  be  advisable.  The  following  example  suffices  to  show  what 
is  peculiar  in  the  form  of  this  deed  : — 

It  is  CONTRACTED  AND  AGREED  between  the   parties   following,  viz.,  Narrative 

A,  heritable  proprietor  of  the  subjects  after  mentioned,  on  the  one 
PART,  and  B,  on  the  other  part,  in  manner  following :  That  is  to 
to  say,  the  said  A,  in  consideration  of  the  sum  of  £  sterling 
instantly  paid  to  him  by  the  said  B,  of  which  he  hereby  acknow- 
ledges the  receipt  and  discharges  the  said  B,  and  also  in  considera- 
tion of  the  feu-duty  and  other  prestations  after  stipulated,  hereby 
SELLS  and  in  feu-farm  dispones  to  and  in  favour  of  the  said  B,  and  Dispositive 

clause. 

his  heirs  and  assignees  whomsoever,  heritably  and  irredeemably  (but 
excluding  assignees  before  infeftment  on  or  registration  of  these 
presents  in  the  Register  of  Sasines :  And  declaring  that  the  same 
shall  not  be  a  valid  warrant  for  such  infeftment,  nor  shall  be  so 
roistered  after  the  expiry  of  three  months  from  the  date  hereof), 
All  and  Whole  (Jiere  describe  tJie  subjects,  and  if  there  are  any  resei'- 
vaiions,  real  burdens,  conditions,  cfec,  under  which  the  feur-rigJU  is  to 
be  granted,  say)  But  always  with  and  under  the  reservations,  real 
burdens,  conditions,  provisions,  restrictions,  and  qualifications  (w 
stich  of  these  as  may  be  applicable)  following,  viz.  (here  insert  them, 
and  add)  All  which  reservations,  burdens,  conditions,  &e.  (as  the  case 
may  be),  are  hereby  declared  real  and  preferable  burdens  upon  and 
affecting  the  subjects  hereby  disponed,  and  are  appointed  to  be 
inserted  in  any  notaiial  instrument  to  follow  hereon,  and  to  be 
inserted  or  validly  referred  to  in  all  future  deeds  of  transmission, 
decrees,  instruments,  and  other  writs  of  or  relating  to  the  said 
subjects  or  any  part  thereof,  otherwise  such  deeds,  decrees,  instru- 
ments, and  writs  shall  be  void  and  nuU :  With  entry  at  the  term  of  Entry. 

:  To  BE  holden  of  and  under  the  said  A,  and  his  heirs  xenendas. 
and  successors,  in  feu-farm,  fee,  and  heritage  for  ever,  for  payment 
of  the  feu-duty  and  periodical  duplicands  [add  if  necessary — and  for 
performance  of  the  other  prestations]  hereinafter  written :  And  the  Asaignatioiv 
said  A  assigns  the  writs,  but  to  the  effect  only  of  maintaining  and 
defending  the  said  6  and  his  foresaids  in  the  right  of  the  subjects 
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hereby  disponed,  and  for  that  purpose  he  obliges  himself  and  his 
foresaids  to  make  the  same  to  the  extent  of  a  legal  progress  furth- 
coming to  the  said  B  and  his  foresaids,  at  their  expense,  on  all 
necessary  occasions,  and  that  on  a  receipt  and  obligation  to  redeliver 
the  same  within  a  reasonable  time  and  under  a  suitable  penalty ! 
Assignation  And  the  Said  A  assiffus  the  rents :  And  the  said  A  binds  himself  and 

of  rentB.  ° 

Obligation   his  forcsaids  to  free  and  relieve  the  said  B  and  his  foresaids  of  all 

to  relieve  of 

public  bur-  feu-duties  and  casualties,  payable  to  his,  the  said  A's,  superiors  now 

dens,  «c.  *.    ^  x 

and  in  all  time  coming,  and  of  all  public  and  parochial  burdens  or 
assessments  exigible  prior  to  said  term  of  entry  {if  any  arrangement 
such  as  thai  re/erred  to  on  p.  SI  be  made  for  payment  of  the 
burdens,  this  clause  will  continue — the  obligation  on  the  said  B  and 
his  foresaids  for  future  payments  being  qualified  and  explained  as 
warran-      under  Written):  And   the  said  A  grants  warrandice:  For  which 

Reddendo.    CAUSES,   and   ON  THE    OTHER   PART,    the    Said    B    BINDS    and    OBLIGES 

himself,  and  his  heirs,  executors,  and  successors  whomsoever  in  the 
said  subjects,  conjunctly  and  severally,  to  make  payment  to  the  said 
A  and  his  heirs,  successors,  or  assignees  of  the  sum  of  £ 
sterling  yearly  in  name  of  feu-duty  for  the  said  subjects,  and  that 
at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal 
portions,  beginning  the  first  term's  payment  thereof  at  the  term  of 

for  the  half-year  preceding,  and  the  next  term's  pay- 
ment at  following,  and  so  forth  at  the  said  two  terms 
in  the  year  in  all  time  thereafter,  with  a  fifth  part  more  of  each 
term's  payment  of  liquidate  penalty  in  case  of  failure  in  the  punctual 
payment  thereof,  and  interest  at  the  rate  of  five  per  centum  per 
annum  from  the  respective  terms  of  payment  during  the  not-payment 
of  the  same :  And  further,  to  pay  to  the  said  A  and  his  foresaids, 
the  additional  sum  of  £  sterling,  at  the  term  of 
in  the  year  ,  being  a  duplication  of  said  feu-duty 
for  that  year,  and  a  similar  duplication  at  the  same  terms  in  every 
twenty-first  year  thereafter,  and  that  over  and  above  the  annual 
feu-duty  for  the  respective  years  in  which  the  said  additional  sums 
shall  become  due,  with  a  fifth  part  more  of  each  of  the  said  addi- 
tional sums  of  liquidate  penalty  for  each  failure  in  punctual  payment 
thereof,  and  interest  at  the  rate  of  five  per  centum  per  annum  of 
each  of  the  said  additional  sums  from  the  terms  at  which  the  same 
fall  due.  [If  any  arrangement  for  division  of  pvilic  burdens,  &c,, 
has  been  entered  inio,  it  may  be  eocpressed  as  follows : — As  also  the 
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said  B  BINDS  himself  and  his  foresaids  to  pay  to  the  said  A  and  his 
foreeaids  the  sum  of  sterling,  at  the  term  of  in 

each  year,  in  addition  to  the  feu-duty  then  payable,  being  the 
proportion  hereby  allocated  on  the  subjects  before  disponed  of  the 
minister's  stipend,  or  other  burdens,  as  the  case  may  he;  or  if  no 
arrangement  or  allocation  has  been  made,  and  a  more  comprehensive 
form,  is  desired,  it  may  run — ^As  ALSO  the  said  B  binds  himself  and  obligation 

to  make 

his  foresaids  to  pay  to  the  minister  of  and  his  successors  J^'^^*^'^ 

in  office  the  sum  of  £  of  stipend  payable  to  the  said  minister,  "**•  ***■ 

and  £  of  cess  or  land  tax,  being  the  proportions  of  these 

burdens  agreed  to  be  paid  furth  of  the  subjects  before  disponed,  and 
that  yearly,  commencing  with  the  year  for  which  the  first  year's 
feu-duty  is  payable  as  aforesaid,  and  to  report  to  the  said  A  and  his 
foresaids,  when  required,  discharges  of  the  foresaid  annual  burdens 
{and  where  sfweh  is  so  arranged  add — ^And  also  to  pay  and  relieve  the 
said  A  and  his  foresaids  in  all  time  coming,  not  only  of  the  said 
burdens  to  the  extent  of  the  sums  above  written,  but  also  of  all 
augmentations  thereof  in  the  proportion  which  the  said  sums  pre- 
sently bear  to  the  total  sums  charged  upon  the  whole  lands  and 
others  of  which  the  subjects  hereby  disponed  form  part) :  And  also 
to  pay  and  relieve  the  said  A  and  his  foresaids  of  all  other  public 
and  parochial  burdens  and  assessments  imposed  on  the  subjects 
before  disponed,  or  to  become  due  and  payable  furth  thereof,  and 
that  whether  in  virtue  of  laws  and  Acts  of  Parliament  already  in 
force  or  to  be  enacted — care  being  taJcen  in  ea/:h  case  to  see  that  the 
wishes  of  parties  are  effeduaily  carried  out.']  Declaring  that,  in  case 
the  said  B  or  his  foresaids  shall  at  any  time  hereafter  fail  to  pay  the 
foresaid  feu-duty  as  the  same  falls  due,  and  shall  allow  a  full  year's 
feu-duty  to  remain  due  and  unpaid  at  any  one  time  in  respect  of  the 
said  piece  of  ground,  this  feu-contract,  and  all  following  thereon, 
shall  in  the  option  of  the  superior  become  void  and  null,  and  the 
said  piece  of  ground  and  whole  buildings  thereon  shall  immediately 
revert  and  return  to  the  said  A  and  his  foresaids,  freed  and  disen- 
cumbered of  this  feu-right  and  all  following  thereon :  And  further, 
the  said  B  binds  and  obliges  himself  and  his  foresaids  to  implement 
and  perform  the  whole  other  prestations,  conditions,  and  provisions 
herein  contained  incumbent  on  them:  And  both  parties  consent  to  oiauMof 
the  registration  hereof  for  preservation  and  execution. — In  witness 

WHSKEOF,  &a 
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SECTION  IV 

DEED  OF  DECLAEATION  OF  PEOVISIONS  AND  CONDI- 
TIONS UNDER  WHICH  LANDS  ARE  TO  BE  FEUED 
OR  OTHERWISE  DEALT  WITH 

It  has  been  mentioned  (p.  24)  that  the  Conveyancing  Act  of  1874 
provides  a  mode'  of  importing  reservations,  real  burdens,  conditions,  and 
others  into  any  deed,  instrument,  or  writing  relating  to  such  lands  by 
reference  (in  the  form  of  Schedule  (H)  annexed  to  that  Act,  or  a  similar 
form)  to  a  deed  applicable  to  such  lands,  or  to  the  estate  of  which  they 
form  part,  containing  such  reservations  and  others  set  forth  at  full  leneth 
and  recorded  in  the  appropriate  Register  of  Sasines.  The  same  section 
further  allows  any  proprietor  of  lands  to  execute  a  deed,  instrument,  or 
writing,  setting  forth  the  reservations,  real  burdens,  conditions,  and  others 
under  which  he  is  to  feu  or  otherwise  deal  with  or  affect  his  lands,  or  any 
part  thereof,  and  to  record  the  same  in  the  appropriate  Register  of  Sasines, 
and  when  this  is  done,  such  reservations,  real  burdens,  conditions,  and 
others  may  be  effectually  imported  in  whole  or  iu  part  by  reference  into 
any  deed  or  conveyance  relating  to  such  lands  subsequently  granted  by 
the  proprietor  thereof,  or  any  other  person,  provided  it  be  expressly  statea 
in  such  deed  or  conveyance  that  it  is  granted  under  the  reservations,  real 
burdens,  conditions,  and  others  set  forth  in  such  recorded  deed,  instrument, 
or  writing. 

This  provision  is  a  useful  one,  and  might,  we  think,  with  propriety  be 
more  frequently  adopted — e.g,y  where  lands  in  large  towns  are  feued  for 
the  erection  thereon  of  the  smaller  class  of  dwelling-houses,  and  where 
consequently  it  may  be  an  object  to  curtail  the  length  and  diminish  the 
expense  of  feu-charters.  The  following  is  an  example  of  a  deed  containing 
such  conditions  relative  to  feu-rights  : — 

Nairative  I,  A,  heritable  proprietor  of  All  and  Whole  {here  describe  or 

validly  refer  to  the  lands  proposed  to  he  feued  or  dealt  vnth),  CONSIDERING 
that  I  have  determined  to  feu  out  said  lands  or  portions  thereof  with 
and  under  the  burdens,  conditions,  and  others  after  written,  and  that 
it  is  proper  and  expedient  to  set  forth  and  declare  the  various  par- 
ticulars after  written  with  regard  to  the  buildings  to  be  erected, 
and  the  reservations,  real  burdens,  conditions,  provisions,  limitations, 
obligations,  and  stipulations  under  which  the  said  lands  or  portions 
thereof  shall  be  held,  and  the  rights  and  obligations  of  the  respective, 
feuars,  and  that  in  order  to  avoid  the  repetition  ad  longum  of  all  such 
reservations,  real  burdens,  conditions,  and  others  in  each  of  the  feu- 
charters  or  other  writs  to  be  granted  by  me  or  my  successors,  superiors 
of  the  subjects  to  be  so  feued,  I  have  resolved,  in  terms  of  the  powers 
conferred  by  the  thirty-second  section  of  "  The  Conveyancing  (Scot- 
land) Act,  1874,"  to  execute  these  presents,  so  that  the  said  reservations. 
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real  burdens,  conditions  and  others  may  (in  so  far  as  respectively 
applicable)  be  imported  into  all  the  charters  or  other  writs  to  be  here- 
after granted  by  me  or  my  foresaids,  as  well  as  all  conveyances  or 
investitiiTes  to  be  thereafter  granted  of  and  relating  to  the  portions 
to  be  so  feued,  by  reference  to  these  presents,  DO  therefore,  in  virtue  Deciantion 

of  pro- 
of said  Act,  hereby  provide,  set  forth,  and  declare  that  the  portions  vfewna,  Ac. 

of  said  subjects  which  may  be  so  feued  or  otherwise  dealt  with  as 

aforesaid,  along  with  the  buildings  which  are  or  may  hereafter  be 

erected  thereon,  and  the  separate  flats,  half  flats,  or  houses  into  which 

the  same  may  be  divided,  and  the  respective  proprietors  thereof  for 

the  time  being,  shall  be  subject  to,  and  burdened  with,  and  affected 

by,  the  following  reservations,  real  burdens,  conditions,  provisions, 

limitations,  obligations,  and  stipulations,  or  such  of  them  as  shall  be 

referred  to  in  the  said  feu-charters  or  other  writs  respectively,  all  as 

hereinafter  mentioned,  viz,  {here  insert  the  variovs  conditions  in  articttr- 

laU/orm):  And  I  consent  to  the  r^istration  hereof  for  preservation,  oianaeof 

"  registntion. 

— IX  WITNESS  WHEREOF,  &C. 

In  such  a  deed  there  may  of  course  be  included  any  of  the  reservations 
or  eonditions  of  which  we  have  already  given  examples  in  treating  of  the 
feu-charter  and  feu-contract,  e,g,y  the  reservation  of  minerals,  of  power  to 
alter  the  feuing-plans,  both  as  to  style  of  buildings  and  the  situation  and 
direction  of  streets,  and  the  prohibition  of  nuisances,  &c.  It  may  be 
pointed  out,  however,  that  even  where  a  deed  of  this  kind  has  been 
granted,  the  dispositive ,  clause  should  in  the  case  of  each  feu-charter 
specify  the  rights  of  the  vassal  in  any  subjects  of  common  use  and 
interest,  such  as  mutual  walls,  common  stairs,  back  areas,  &c.,  as  it  is 
not  clear  that  such  interests  come  within  the  scope  of  the  provisions  of 
section  32  of  the  Conveyancing  Act  above  referred  to,  Eeference  to  this 
deed  when  recorded  may  be  made  in  terms  of  Schedule  (H)  of  the 
Conveyancing  Act 


SECTION  V 
SERVITUDES 


Rights  of  servitude  are  divided  into  positive  and  negative,  PoBitiveand 

Positive  servitudes  may  be  acquired  either  by  express  grant  or  reserva-  MmnideB. 
tion  in  the  titles  of  the  servient  tenement,  when  flowing  from  the  proprietor 
of  the  dominant  tenement,  or  by  prescription.    Negative  servitudes  are 
eonstitated  only  by  express  grant,  and  can  be  lost  only  by  prescriptive 
usage  adverse  to  the  servitude  or  by  express  renunciation. 

Servitudes  belong  to  the  class  of  rights  which  may  or  may  not  be 
feudalised  by  infeftment  at  the  pleasure  of  the  conveyancer.    In  regard 

JUR.  S.— I.  -  3 


84  ORIGINAL   GRANTS 

to  the  propriety  of  infeftment  or  publication  as  applied  to  this  right,  a 
distinction  may  be  pointed  out  between  positive  and  negative  servitudes. 
The  former  are  the  subject  of  direct  occupancy.  Publication,  therefore,  is 
less  necessary  as  to  them,  since  the  right  may  be  determined  by  referring 

NegatiTo     to  the  State  of  possession.    It  is  otherwise  with  regard  to  negative  servi- 

^oQid  b?    tudes,  which  from  their  nature  cannot  become  the  subject  of  possession. 

m  ^^^tor  "^^^  rights  which  constitute  them,  therefore,  ought  in  every  case  to  be 

of  Sefifoes.    published  in  the  Register  of  Sasines. 

The  publication  of  servitudes,  whether  positive  or  negative,  may  be 
effected  by  recording  the  grant  of  servitude  itself,  with  warrant  of 
registration  in  the  Register  of  Sasines,  and  the  deed  of  constitution 
should  therefore  authorise  its  registration  in  that  record  for  publication. 
Servitudes  are  usually  constituted  by  or  incorporated  in  a  feu-charter 
or  other  onginal  writ,  and  also  in  ordinary  dispositions  of  the  subjects ; 
but  frequently  a  separate  grant  is  made. 

Express  grants  of  servitude  differ  in  all  material  respects  so  slightly 
from  one  another  that  it  is  unnecessary  to  multiply  examples,  ana  the 
following  forms  may  be  easily  adapted  to  other  cases. 


1.  Grant  of  Servitude  of  Pasturage. 

KanatiT6  i^  X,  heritable  proprietor  of  the  lands  of  X,  m  consideration  of 

the  sum  of  £  sterling  paid  to  me  by  B,  as  the  price  of  the  right 

of  servitude  hereby  created,  whereof  I  acknowledge  the  receipt,  DO 

DiapoBitive  hereby  GRANT  and  DISPONE  to  the  said  B  and  his  heirs  and  successors 

clause.  *' 

in  his  lands  of  ,  and  pertinents  thereof,  and  for  the  use  of 

the  tenants  and  possessors  of  the  same,  lying  in  the  parish  of 

and  county  of  ,  the  heritable  and  irredeemable  servitude, 

right,  and  tolerance  of  pasturing  their  cattle  and  bestial  upon  the 

muir  of  ,  Iji^g  in  the  parish  of  and  county  foresaid, 

with  all  the  necessary  liberties  of  roads  and  passages  to  and  from  the 

Entry.       Same :  With  entry  at  :  To  be  holden  de  me  for  payment  of 

Raddando.   &  penny  Scots  yearly,  if  asked  only  {here  insert  clavsesfor  exhibition  of 

oiapae  of     tUles  when  necessary,  and  of  loarrandice) :  And  I  consent  to  registration 

hereof  for  preservation. — In  witness  whereof,  &c. 


2.  Grant  of  Servitude  for  Laying  Down  and  Maintaining  a 

Water-pipe. 

Grants  of  wayleave  for  water-pipes,  &c.,  not  unfrequently  take  the 
form  of  mutual  agreements  containing  a  disposition  of  the  land  actually  to 
be  occupied  by  the  line  of  pipe,  reservoirs,  and  works.  As  the  pipe  at 
common  law  is  entitled  to  support,  care  should  be  taken,  where  minerals 
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exist,  to  reserve  these,  with  power  to  work  them,  with  or  without  payment 
for  damages,  as  may  be  agreed  on.  The  consideration  to  be  paia  for  the 
wayleave,  if  any,  should  dways  be  stated. 

I,  A,  heritable  proprietor  of  the  lands  and  others  after  described,  ^JSw? '^ 
IN  CONSIDERATION  of  the  obligations  and  conditions  after  written,  do  DispomtiT© 

clause. 

hereby  give,  grant,  and  dispone  to  the  Water  Company, 

incorporated  by  Act  of  Parliament  (here  give  proper  title)^  and  to  their 
successors,  an  heritable  and  irredeemable  servitude,  right,  and  toler- 
ance over  the  lands  after  described,  of  laying  down  and  maintaining 
a  line  of  iron  main-pipe  not  exceeding  in  diameter  in  and 

through  the  lands  and  estate  of  X,  in  the  parish  of  Y  and  county  of  Z, 
from  the  tank  belonging  to  said  company  situated  at  M,  to  N,  in 
a  line  delineated  on  a  plan  of  said  lands  signed  by  me  as  relative 
hereto,  for  the  purpose  and  use  of  conveying  water  from  the  said 
tank  to  the  town  of  O,  and  places  adjacent  thereto ;  which  lands  and 
estate  of  X  are  thus  described  in  the  title-deeds  thereof — ^viz..  All 
AND  Whole  {here  insert  description) ;  with  full  power  and  liberty 
to  the  said  Water  Company  to  enter  upon  the  said  ground 

through  which  the  said  main-pipe  is  to  be  laid,  for  the  purpose  of 
laying  down  the  said  pipe,  and  for  executing  such  repairs  thereon 
as  may  from  time  to  time  be  needful,  or  for  any  other  necessary  pur- 
pose, provided  that  before  entering  on  the  ground  after  the  pipe  is 
laid  down,  sufficient  notice  shall  be  given  to  me,  or  my  heirs  and 
successors  in  said  lands,  to  enable  me  or  my  foresaids  by  ourselves, 
or  others  of  our  appointment,  to  superintend  the  operations:  And  . 
further,  specially  providing  and  declaring  that  it  shall  not  be 
competent  to,  nor  in  the  power  of  the  said  Water  Company 

to  enlarge  the  said  main-pipe,  or  to  alter  the  line  thereof,  without 
having  previously  obtained  the  consent  in  writing  of  me  or  my 
foresaids:   In  consideration  of  which  right  of  servitude  the  said 

Water  Company  bind  and  oblige  themselves — {Prima)  That  obKgations 
they  shall  lay  down  a  lead  branch-pipe  from  the  said  main-pipe  to  the  company— 
mansion-house  of  ,  of  sufficient  dimensions  to  supply  the  branch. 

*■  *■  ^  pipo  to 

said  mansion-house  and  offices  adjacent  with  water,  and  that  they  hJ5{^°'^* 
fihall  fully  and  sufficiently  supply  the  said  mansion-house  and  offices 
with  water  free  of  expense  from  the  time  the  said  main-pipe  is  laid 
and  completed,  and  thereafter  in  all  time  coming ;  {Secundo)  That  they  Against 
fihall  lay  the  said  main-pipe  and  branch-pipe  at  such  a  depth  as  shall  delay. 
not  interfere  with  ordinary  agricultural  operations,  and  in  laying  such 
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main-pipe  and  branch-pipe  they  shall  be  careful  to  do  as  little  damage 
as  possible  to  the  said  lands,  and  shall  complete  their  operations 

itop«i»-  without  unnecessary  delay;  (Tertio)  That  they  shall  maintain  and 
keep  the  said  main  and  branch-pipes  always  in  a  thorough  and 

RDpantion  complete  state  of  repair;  (Quarto)  That  they  shall  indemnify  the 
tenants  or  occupiers  of  the  said  lands  for  all  loss  of  crops,  and  surface 
or  other  damage  which  they  have  already  sustained  or  may  sustain 
by  or  through  the  operations  in  laying  down  the  said  main  and 
branch-pipes,  and  that  they  shall  make  good  and  repair  all  damage 
done  to  fences,  or  to  drains  which  may  be  severed,  and  repair  any 
other  damage,  of  whatever  kind,  which  may  arise  through  their 
operations:  And  further,  that  they  shall  recompense  and  make 
good  to  me,  the  said  A,  and  my  foresaids,  and  the  tenants  or  occu- 
piers foresaid,  any  damage  which  may  arise  either  to  the  landa 
themselves  or  to  the  stock  and  crop  thereon  from  the  leakage  or 
bursting  of  the  said  main-pipe  or  branch,  or  from  their  operationa 
in  the  repair  thereof,  or  in  any  other  way,  as  the  said  loss  and 
damage  shall  be  ascertained  and  fixed  by  two  neutral  men  mutually 
chosen,  and  in  case  of  their  diflfering  in  opinion,  by  an  oversman  ta 

Clause  of     be  named  by  them,  whose  decision  shall  be  final;  which  right  of 

warrendioe. 

SERVITUDE,  under  the  conditions  and  obligations  above  written,  I  the 

said  A  bind  and  oblige  myself  and  my  foresaids  to  warrant  to  be 

good  and  eflfectual  to  the  said  Water  Company  at  all  hands : 

Term  of      And  I  DECLARE  the  Said  Water  Company's  entry  to  be  at  and 

Assigrnation  upou  the  day  of  :  And  further,  I  assign  to  the  said 

of  writSa 

company  the  writs  and  evidents  of  the  said  lands,  but  only  in  so  far 
as  necessary  to  support  the  said  right  of  servitude;  and  I  oblige 
myself  and  my  foresaids  to  make  the  same  furthcoming  to  them,  at 
their  expense,  on  all  necessary  occasions  {and,  if  desired,  conform  to- 
inventory  thereof  annexed  and  subscribed  by  me  as  relative  hereto), 
and  that  on  a  receipt  and  obligation  to  redeliver  the  same  within  a 
wairan-      reasonable  time  and  under  a  suitable  penalty:  And  I  the  said  A 

dice.  *■  " 

Clause  of     grant  warrandice ;  And  we  the  said  A  and  the  said  Water 

Company,  consent  to  registration  for  preservation  {add,  if  appropriate- 
— and  execution). — In  witness  whereof,  &c. 
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8.  Grant  of  Servitude  of  RigU^f-JFay. 

I,  A,  CONSIDEBIKG  that  I  am  proprietor  of  All  and  Wholb  (here 
describe  or  validly  refer  to  A's  subjects) ;  and  that  B  is  proprietor  of 
All  and  Whole  {here  describe  or  validly  refer  to  Bs  subjects);  and 
THAT  our  respective  subjects  before  described  lie  contiguous  (or  as  the 
ease  may  he);  AND  THAT  it  has  been  arranged  between  us  that  1 
should  grant  in  favour  of  the  said  B  and  his  heirs  and  assignees  the 
servitude  right-of-way  after  mentioned  on  the  terms  and  conditions 
following:  Therefoke  in  consideration  of  the  sum  of  £ 
instantly  paid  to  me  by  the  said  B,  of  which  I  hereby  acknowledge 
the  receipt,  I  do  hereby  give,  grant,  and  dispone  to  the  said  B  and 
his  heirs  and  assignees,  but  subject  always  as  after  mentioned^  a 
servitude  right-of-way  not  exceeding  in  width  yards,  between 

the  points  X  and  T  leading  from  the  public  road  across  that  part  of 
my  said  property  coloured  blue,  all  as  shown  on  the  plan  annexed 
and  signed  as  relative  hereto :  But  declaring  that  these  presents  are 
granted  with  and  under  the  following  conditions,  namely : — (First) 
The  said  B  and  his  foresaids  shall  be  bound  forthwith  to  form  and 
thereafter  to  maintain  in  good  order  and  repair,  at  his  or  their  sole 
expense,  a  proper  footpath  along  the  line  of  said  right-of-way,  all  to 
the  satisfaction  of  me  or  my  foresaids.  (Second)  The  said  B  and  his 
foresaids  shall,  whenever  called  upon  by  me  or  my  foresaids,  be  bound 
to  erect  and  thereafter  to  maintain  in  good  order  and  repair  suitable 
fences  on  both  sides  of  the  said  right-of-way,  and  hkewise  to  erect 
and  also  to  maintain  as  aforesaid  two  suitable  gates  at  the  said 
points  X  and  Y,  and  also  two  more  gates  at  such  points  in  the  said 
fences  as  I  or  my  foresaids  may  determine,  all  to  the  satisfaction  of 
me  or  my  foresaids.  (Third)  The  said  right-of-way  is  strictly  limited 
to  the  personal  use  of  foot-passage  by  the  said  B  and  his  foresaids 
and  his  or  their  tenants  of  the  said  subjects  belonging  to  him,  and 
their  respective  families,  servants,  and  dependants,  all  for  the  time 
being,  and  is  granted  with  reference  to  the  existing  nature  and 
circumstances  of  the  said  subjects,  and  shall  not  be  extended  to  any 
altered  circumstances  or  be  applied  in  such  a  way  as  to  increase  the 
burden  on  my  property.  (Fourth)  In  the  event  of  the  said  line  of 
right-of-way  between  the  said  points, X  and  Y  being  at  some  future 
date  found  inconvenient  to  me  or  my  foresaids  in  connection  with 
the  farther  development  of  my  said  property,  I  or  my  foresaids  shall 
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be  entitled  to  alter  the  line  of  same,  provided  I  or  they  supply  in 
lieu  thereof  a  similar  and  equally  suitable  footpath — the  similarity 
and  suitability  of  which,  failing  agreement,  shall  be  referred  to  two 
Arbiters  in  terms  of  the  Arbitration  (Scotland)  Act,  1894.  {Fifth) 
The  said  right-of-way  hereby  conferred  shall  at  all  times  be  exercised 
by  the  said  B,  his  foresaids  and  tenants  and  others  aforesaid,  in  a 
reasonable  manner,  and  so  as  to  occasion  as  little  inconvenience  as 
possible  to  me  and  my  successors  in  the  ownership  of  the  said 
subjects  belonging  to  me:  And  I  consent  to  registration  for  pre- 
servation.— In  witness  whereof,  &c. 


4.  Bond  or  Deed  of  Servitude^  non  offidendi  luminibtis. 

^^^^  I,  A,  CONSIDERING  that  I  am  proprietor  of  All  and  Whole  (here 

describe  or  validly  refer  to  A's  subjects) ;  and  that  B  is  proprietor  of 
All  and  Whole  (here  describe  or  validly  refer  to  Bs  subjects) ;  and  that 
our  respective  subjects  before  described  lie  contiguous  (or  as  the  case 
may  be) ;  and  that  I  have  agreed,  in  consideration  of  the  sum  of 
£  sterling,  to  be  paid  to  me  by  the  said  B,  to  grant  in  his 

favoiir  a  bond  of  servitude  in  the  terms  after  mentioned,  for  the 
preservation  of  the  lights  in  the  wall  of  the  tenement 

erected  on  his  said  subjects ;  and  now  seeing  that  the  said  B  has 
instantly  made  payment  to  me  of  the  foresaid  sum  of  £  , 

Obligation,  whereof  I  hereby  acknowledge  the  receipt :  Therefore  I  hereby  bind 
myself,  my  heirs  and  successors,  proprietors  of  the  subjects  first 
before  described,  to  keep  open  and  unbuilt  upon  that  portion  of  said 
subjects  presently  belonging  to  me,  consisting  of  the  area  on  the 

side  of  the  foresaid  tenement  belonging  to  the  said  B, 
and  lying  betwixt  the  same  and  a  line  drawn  parallel  thereto,  at  the 
distance  of  feet  therefrom,  as  delineated  on  the  plan 

annexed  and  subscribed  by  me  as  relative  hereto,  and  that  for  the 
preservation  of  the  lights  of  the  wall  of  the  said  tene- 

ment, and  I  and  my  foresaids  are  hereby  accordingly  restrained  and 
prohibited  from  raising  or  maintainijig  any  building  or  erection, 
whether  temporary  or  permanent,  on  the .  said  area  in  all  time 
coming,  and  from  using  the  foresaid  area  for  any  other  purpose  than 
as  (Jiefe  daie  the  purpose  for  which  the  area  is  to  be  lised,  such  as  an 
access,  garden,  bleaching-green,  cfec.)  for,  and  in  connection  with  my 
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said  subjects :  WHICH  obligation  is  hereby  declared  a  real  burden  caajae 
and  8er\dtude  in  favour  of  the  said  B  and  his  heirs  and  successors,  SS^JJSJn. 
proprietors  of  the  subjects  before  described  in  the  second  place, 
upon  the  foresaid  area,  and  as  such  shall  be  inserted  or  validly 
referred  to  in  all  future  conveyances  and  investitures  of  and  relating 
to  the  same  under  pain  of  nullity  {add  datcses  of  warrandice,  registra- 
tion, and  testing  clause  in  usual  form). 

If  reciprocal  obligations  are  to  be  entered  into  by  the  two  proprietors, 
the  transaction  may  be  conveniently  expressed  in  the  form  of  a  deed 
or  minute  of  agreement,  in  which,  under  distinct  beads,  each  party  will 
undertake  the  stipulated  obligations  and  impose  the  consequent  servitudes, 
and  for  which  the  conveyancer  will  be  at  no  loss  to  find  material  in  the 
above  form. 


S.  Extinction  of  Servitudes. 

Both  positive  and  negative  servitudes  may  be  extinguished  by  a  deed 
of  renunciation  or  a  reconveyance,  which  may  be  for  onerous  causes  or 
gratuitous.     A  form  is  given  below  which  may  readily  be  adapted  to  any 


1,  A,  CONSIDERING  that  I  am  proprietor  of  All  and  Whole  {here 
describe  or  validly  refer  to  A's  svhjects) :  Further  considering  that  the 
said  subjects  enjoy  a  servitude  of  {here  describe  eervitvde)  over  All  and 
Whole  {here  describe  or  validly  refer  to  subjects  belonging  to  B)  :  That 
in  consideration  of  the  sum  of  £  sterling  instantly  paid  to 

me  by  the  said  B,  whereof  I  hereby  acknowledge  the  receipt,  1  have 
agreed  to  discharge  said  servitude :  Therefore  I  do  hereby  renounce 
and  DISCHARGE  the  said  servitude,  and  declare  the  said  subjects 
belonging  to  the  said  B  as  above  described  to  be  redeemed  and 
disburdened  of  the  said  servitude  of  in  all  time  coming, 

in  favour  of  my  said  subjects  as  above  described,  whether  constituted 
under  {here  specify  particular  deed  of  constitution),  or  under  any  other 
deed  or  deeds,  or  by  prescription  or  otherwise :  And  I  grant  warran- 
dice:   And  I  consent  to  registration  hereof  for  preservation, — In 

WTTNESS   WHEREOF,   &C. 

This  deed  will  be  written  on  an  ad  valorem  conveyance  stamp  corre- 
sponding to  the  amount  of  the  consideration  money  if  such  is  paid,  or  on 
ao  ordinary  deed  stamp  if  otherwise.  If  there  are  any  tenants  under 
existing  leases  interested  in  the  servitude,  they  should  be  made  parties  to 
the  renunciation,  or  their  rights  should  be  reserved. 
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Discharges  and  renunciations  of  servitudes  over  ordinary  feudal  sub- 
jects should  be  recorded,  with  warrant  of  registration,  in  the  appropriate 
Register  of  Sasines. 


SECTION  VI 

COMPLETION  OF  TITLE 

There  are  two  methods  by  which  a  vassal  can  complete  his  title  to  an 
ori^nal  grant,  viz. — (1)  By  recording  the  charter  or  other  deed  consti- 
tuting his  right  with  a  warrant  of  registration  on  his  behalf,  in  the 
appropriate  Eegister  of  Sasines ;  or  (2)  by  expedin^  a  notarial  instrument 
on  the  deed  of  grant,  and  recording  it  with  a  similar  warrant  in  the 
Register  of    Sasines.      Whichever  of    these    methods  is  adopted,   the 
recording  may  take  place  at  any  time  in  the  life  of  the  vassal,  and  the  date 
of  entry  in  the  minute-book  of  the  register  is  the  date  of  the  infeftment. 
Section  143  of  the  Consolidation  Act  of  1868  permits  the  recording  anew 
of  any  conveyance,  or  the  making  and  recording  anew  of  any  instrument, 
Where        with  the  original  or  a  new  warrant  of  registration,  in  the  case  of  there 
deitecS^'   having  been  an  error  or  defect  in  the  prior  infeftment  or  in  the  warrant  of 
****  M^y^  registration. 


new. 


1.  Warrants  of  Regfistration* 

(1)  Where  the  deed  does  not  contain  a  clause  of  direction,  (No.  1  of 
Schedule  (H)  of  the  Act  of  1868)  :— 

Register  on  behalf  of  A  B  {insert  designation  exactly  as  given  in 
the  deed)  in  the  Register  of  the  County  of  G  (or  if  the  writ  contains 
lands  in  more  than  one  county,  in  the  Registers  of  the  Counties  of 
C,  D,  E,  and  F). 

{Signed)        A  B, 
{or)  G  H, 

W.S.,  Edinburgh,  Agent, 
{or)  J,  K  &  L, 

W.S.,  Edinburgh,  Agents. 

(2)  Where  the  lands  were,  prior  to  the  commencement  of  the  Con- 
veyancing Act  of  1874  (Ist  October  1874),  held  by  burgage  tenure,  writs 
affecting  them  are  still  recorded  in  the  Burgh  Register  of  Sasines,  (No.  1 
of  Schedule  (H)  of  the  Act  of  1868)  :— 

b"awK^^        Register  on  behalf  of  A  B  {insert  designation  exactly  as  given  in 
the  deed)  in  the  Register  of  the  Burgh  of  M  (or  i/^  the  writ  contains 
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lands  in  mare  than  one  burgh,  in  the  Register  of  the  Burghs  of  M,  N, 

O,  and  P). 

(Signed)        A  B, 

(or)  G  H, 

"W.S.,  Edinburgh,  Agent, 
(or)  J,  K  &  L, 

W.S.,  Edinburgh,  Agents. 

Nate. — Where  the  lands  lie  within  the  burgh  of  Paisley,  it  will  be  borne 
in  mind  that  the  deed  must  be  recorded  in  the  Register  of  Bookings. 

(3)  Should  the  grantee  choose  to  avail  himself  of  the  clause  of  direction 
(see  page  27)  and  record  only  part  of  the  deed,  the  following  is  the  form 
(Na  2  of  Schedule  (F)  of  the  Act  of  1868)  :— 

Bbgister  the  above  deed  in  terms  of  the  clause  of  Direction 
therein  contained,  on  behalf  of  A  B  (insert  designation),  in  the 
Register  of  the  County  ot  G  (or  if  the  writ  contains  lands  in  more 
than  one  county,  in  the  Registers  of  the  Counties  of  C,  D,  E,  and  F ; 
or,  if  the  lands  he  held  burgage,  in  the  Register  or  Rasters  of  the 
Buigh  of  M,  or  Burghs  of  M,  N,  0,  and  P). 

(Signed)        A  B, 
(or)  G  H, 

W.S.,  Edinburgh,  Agent, 
(or)  J,  K  &  L, 

W.S.,  Edinburgh,  Agents. 

(4)  Where  the  original  charter  is  unrecorded,  and  the  same  is  lodged  for 
reoording  along  with  assimation  apart  or  notarial  instrument  docqueted 
with  reference  thereto  (No.  2  of  Schedule  (H)  of  the  Act  of  1868),  the 
following  is  the  form : — 

Registkr  on  behalf  of  A  B  (insert  designation)  in  the  Register  of 
the  County  of  along  with  the  Assignation  [or 

Notarial  Instrument]  docqueted  with  reference  hereto. 

(Signed)        A  B, 
(or)  G  H, 

W.S.,  Edinburgh,  Agent, 
(or)  J,  K  &  L, 

W.S.,  Edinburgh,  Agents. 

For  form  of  docqnet  on  assignation  or  notarial  instrument,  see  p.  45. 
The  warrant  on  the  assignation  or  notarial  instrument  is  in  the  ordinary 
form. 
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(5)  Registration  for  preservation  and  execution. 

The  above  warrants  of  registration  refer  exclusively  to  registration 
for  publication  in  the  Register  of  Sasines,  which  is  the  modern  equivalent 
for  infeftment.  In  the  event  of  registration  of  a  deed  being  required  or 
desired  for  the  further  purpose  of  preservation,  or  of  preservation  and 
execution,  the  warrant  takes  the  following  form  (No.  3  of  Schedule  (A)  of 
Land  Registers  (Scotland)  Act  of  1868)  :— 

Register  on  behalf  of  A  B  (insert  dedgnation),  for  preservation 
{or  preservation  and  execution),  as  well  as  for  publication,  in  the 
Register  of  the  County  of  C  (or  in  the  Registers  of  the  Counties  of 
C,  D,  E,  and  F), 

{Signed)        A  B, 
(or)  G  H, 

W.S.,  Edinburgh,  Agent, 
(or)  J,  K  &  L, 

W.S.,  Edinburgh,  Agents. 

Extzactsof  By  section  6  of  the  Registered  Writs  Execution  Act  (40  &  41  Vict. 
nSybe^^  c.  40),  it  is  now  permitted  to  record,  with  warrant  of  registration  for 
corded.  preservation  and  execution,  the  extract  of  any  writ  which  contains  in 
itself  a  procuratory  or  clause  of  registration  for  preservation  and  execution, 
but  which  shall  have  been  registered  in  the  Register  of  Sasines  for  pre- 
servation only,  such  further  registration  being  effected  by  memorandum 
and  not  at  length. 

Notneoes-  It  merely  remains  to  be  added  on  the  subject  of  warrants  generally, 

inMrt^des-    that  though  it  is  a  common  practice  to  specify  in  the  warrant  the  character 

tractor  of  ^°  which  the  parties  on  whose  behalf  the  writ  is  to  be  recorded  take 

paniee  in     infeftment,  the  Act  itself  requires  nothing  more  than  the  names  and 

r^^on.  designations,  leaving  the  character  and  extent  of  the  right  to  be  gathered 

from  the  terms  of  the  writ.     Accordingly,  the  general,  and  we  believe 

correct,  practice  is  to  omit  from   the  wairant  any  peculiarity  in   the 

destination  or  in  the  character  of  the  parties,  and  simply  to  add  to  the 

names  and   designations,   the  words   '*for  their   respective  rights  and 

interests,"  or  in  the  case  of  trustees,  the  words  '*as  trustees  within  (or 

above)  mentioned,"  or  otherwise  as  the  case  may  be. 

(6)  Registration  propriis  manibus.  By  which  a  husband  can  infeft  his 
wife  propriis  manihus  by  recording  a  conveyance  granted  in  favour  of 
himself,  with  a  warrant  in  favour  of  himself  and  of  his  wife,  to  be  signed 
by  himself y  a/nd  not  hy  an  agent  (section  15,  Titles  to  Land  Consolidation 
Act,  1868,  Schedule  H  (3)). 

Warrant  of         REGISTER  on  behalf  of  A  B  (in^rt  designation),  in  the  Register  of 

kSftai   t    ^^^  County  of  C  {or,  if  the  writ  contains  lands  in  more  than  one 

JJ^^      county,  in  the  Registers  of  the  Counties  of  C,  D,  E,  and  F;  or,  if  the 

lands  he  held  burgage,  in  the  Register  of  the  Burgh  of  M,  07*  in 
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the  Begisters  of  the  Burghs  of  M,  N,  O,  and  P) ;  and  also  ex  propriis 
manibus  on  behalf  of  L,  wife  of  the  said  A  B,  in  liferent  {or  as  the 
ease  may  be).  (Signed)        A  B. 


2.  Notarial  Instruments. 

Where  the  deed,  upon  which  any  notarial  instrument  is  expede, 
eontains  a  clause  of  direction,  the  notarial  instrument  must  contain  the 
whole  of  what  is  directed  to  be  recorded  (section  12  of  Consolidation  Act 
of  1868). 

It  is  to  be  obeerved  as  a  general  rule  in  preparing  notarial  instruments, 
that  in  narrating  the  deed  which  contains  the  warrant,  the  whole  disposi- 
tive clause  is  to  be  taken  into  the  instrument ;  for  it  is  now  in  that  clause 
alone  that  burdens,  reservations,  and  peculiarities  of  the  grant  are  intro- 
duced; and  their  omission  from  the  instrument  may  invalidate  the 
infeftment.     (See  31  &  32  Vict.  c.  101,  s.  146.) 

All  notarial  instruments  must  have  endorsed  on  them  a  warrant  of 
registration  before  being  recorded. 

Infeftment  by  means  of  a  notarial  instrument,  in  so  far  as  concerns 
deeds  under  this  title,  is  to  be  recommended  only  in  the  case  of  a  deed 
eonveying  separate  lands  or  separate  interests  in  the  same  lands,  in 
die  whole  of  which  it  is  not  desired  that  infeftment  should  be  at 
once  taken. 

(1.)  NoTAKiAL  Instrument,  on  Feu-Charter,  in  Favour  of  the 
Original  Vassal  (see  Schedule  J  of  1868  Act). 

At  there  was  on  behalf  of  B  presented  to  me,  Notary- 

Public  subscribing,  a  Feu-Charter  granted  by  A,  and  dated  (insert 
the  date),  by  which  Feu-Charter  the  said  A  sold  and  in  feu-farm 
disponed  to  and  in  favour  of  the  said  6  and  his  heirs  and  assignees 
whonasoever,  heritably  and  irredeemably,  All  and  Whoim  (insert  the 
description  of  the  lands  conveyed,  and  any  reservations,  real  burdens, 
conditions,  restrictions,  and  qualifications,  taith  the  date  of  entry y  and 
the  tenendas  and  reddendo  clauses,  all  as  in  the  Few-Charter):  Where- 
upon this  instrument  is  taken  in  the  hands  of  L,  Notary-Public, 
Edinburgh,  in  the  terms  of  the  "Titles  to  Land  Consolidation 
(Scotland)  Act,  1868 : "  In  witness  whereof  these  presents,  written 
on  this  and  the  preceding  >  pages,  by  G,  my  clerk, 

are  subscribed  by  me  before  these  witnesses,  the  said  G  and  J, 
also  my  clerk. 

6,  witness.  (Signed)        L,  Notary-Public. 

.     Ji  witness  , 
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Testing  The  testing  clause  of  notarial  instruments  differs  from  that  in  ordinary 

nouoiiain-  deeds  by  the  absence  of  (!)  the  place  of  signing  (that  being  set  forth  at 
struments.    ^jj^  commencement  of  the  instrument) ;  and  (2)  of  a  dai^the  date  of 
registration  being  taken  as  the  date  of  the  instrument  and  infeftment. 

The  notary  subscribes  each  page  of  the  instrument^  adding  the  words 
Notary-Public  to  his  subscription  on  the  last  page,  and  either  these  words 
or  the  initial  letters  N.-P.  on  the  prior  pages.  Above  his  subscription 
on  the  last  page  the  notary  usually  puts  his  motto,  such  as  "  Veritas,'' 
"  Fides,''  or  the  like ;  but  as  the  statutory  forms  make  no  mention  of  the 
notary's  motto  its  addition  is  not  material. 

(2.)  Notarial  Instrument  upon  a  Feu-Charter,  the  holder  op 
WHICH  HAS  A  Eight  by  Assignation  or  Decree  of  General 
Service  (see  Schedule  J  of  the  1868  Act,  and  section  31  of 
the  1874  Act). 

At  there  was  on  behalf  of  C  (full  name  and  designation) 

presented  to  me,  Notary-Public  subscribing,  a  Feu-Charter  granted  by 
A  (fidl  name  and  designation),  and  dated  (inMrt  the  daie),  by  which 
Feu-Charter  the  said  A  sold  and  in  feu-farm  disponed  to  and  in  favour 
of  B  (full  name  and  designation  of  origin^al  vassal)  and  his  heirs  and 
assignees  whomsoever  heritably  and  irredeemably.  All  and  Whole 
(insert  the  description  of  the  lands  conveyed,  and  any  reservations,  real 
burdens,  conditions,  restrictions,  and  qtudifications,  with  the  date  of  entry 
and  the  tenendas  and  reddendo  clavses,  all  as  in  the  Feu-Charter) :  As 
ALSO  there  was  presented  to  me  an  Assignation  granted  by  the  said 
B,  and  dated  (insert  date),  by  which  assignation  the  said  B  assigned  to 
and  in  favour  of  the  said  C  and  his  heirs  and  assignees  the  foresaid 
Feu-Charter,  with  entry  at  the  term  of  (or,  if  the  person  in 

whose  behalf  the  Notarial  Instrument  is  expede  be  an  heir — ^AS  AI^O 
there  was  presented  to  me  an  Extract  Decree  of  General  Service, 
obtained  before  the  Sheriflf  of  ,  dated  ,  and 

recorded  in  Chancery  and  extracted  the  day  of  , 

whereby  the  said  C  was  served  and  decerned  nearest  and  lawful 
heir  in  general  to  the  said  B,  now  deceased,  his  father) :  Whereupon, 
&c.  (as  in  the  preceding  example), 

(3.)  NoTARLAii  Instrument  in  favour  of  the  Testamentary  Trus- 
tees OF  Original  Vassal,  following  upon  an  Unrecorded 
Charter,  to  be  Recorded  along  with  the  Charter  (see 
Schedule  N  of  1868  Act). 

At  there  was    on    behalf   of  C   and  D,  Trustees 

nominated    and    appointed  by  and  acting    under   the   Trust-Dis- 
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position  and  Settlement  after  mentioned  of  the  now  deceased  B, 
PRR3SNTSD  TO  MB,  Notary-Public,  subscribing,  a  Feu-Charter  granted 
by  A,  and  dated  ,  by  which  Feu-Charter  the  said  A  sold, 

and  in  feu-farm  disponed  in  favour  of  the  said  B  and  his  heirs 
and  assignees  whomsoever  heritably  and  irredeemably,  All  and 
Whole  the  lands  of  X,  as  described  in  the  said  Feu-Charter;  and 
which  Feu-Charter  is  to  be  recorded  along  with  this  Instrument :  As 
ALSO  there  was  presented  to  me  an  Extract  Begistered  Trust-Disposi- 
tion and  Settlement  granted  by  the  said  B,  dated  the  day 
of  ,  and  recorded  in  the  Books  of  Council  and  Session 
the  day  of  ,  all  in  the  year  19  ;  by  which 
Trust-Disposition  and  Settlement  the  said  B  gave,  granted,  and 
disponed  to  the  said  C  and  D  and  the  survivor  of  them,  as 
Trustees  and  Trustee  for  the  purposes  therein  mentioned  [all  lands, 
tenements,  and  other  heritages  and  generally  the  whole  estate, 
heritable  or  moveable,  real  or  personal,  then  belonging  or  which 
might  belong  to  hun  at  the  time  of  his  death,  or  as  the  case  may 
be] :  Whereupon,  &c,  (as  in  example  No.  1). 

This  notarial  instrument  must  be  docqueted,  in  or  as  nearly  as  may 
be  in,  the  form  following : — 

"  Docqueted  with  reference  to  Warrant  of  Registration  on  behalf 
"  of  C  and  D  written  on  the  said  Feu-Charter," 

(Signed)        G  H, 

W.S.,  Edinburgh,  Agent, 
(or)  J,  K  &  L, 

W.S„  Edinburgh,  Agents. 

For    form  of    warrant  of  registration    on    feu-charter,   see  p.   41, 
example  (4). 

The   warrant  on  the  notarial  instrument  will  be  in  the  form  of 
iple  (1)  p.  40 ;  see  also  instructional  note  on  p.  41. 


TITLE    II 

DEEDS    OF    ALIENATION 

SECTION  I 
PRELIMINARY  DEEDS    . 

The  simplest  form  of  entering  into  a  contract  for  the  purchase  of 
heritable  property  is  by  letters  or  missives  passing  between  the  seller  and 
purchaser  or  their  respective  agents. 


1.  Missives  of  Sale. 

Of  these  we  give  two  examples,  the  first  being  expressed  in  the  briefest 
form,  while  the  second  specifies  the  details  which  are  generally  attended  to 
in  such  bargains. 

FIBST  FORM. 

Offer. 

To  A  {dedgytation  and  address), 

{Place  and  date.) 

Sir, — On  behalf  of  B  {full  name  arid  designation),  I  hereby  offer 

to  purchase  from  you  the  lands  and  estate  of  X  {or  the  westmost 

House  on  the  third  flat  No.  Street,  Edinburgh,  or  as  the  case 

may  be),  at  the  price  of  £  sterling,  with  entry  at  Whitsunday 

next,  when  the  price  will  be  payabla 

This  offer  shall  be  binding  for  days  from  this  date. 

I  am,  your  obedient  servant, 

{SigTied)        C. 

ACCBPTANCB. 

To  C  {designation  and  address), 

{Place  and  date,) 

Sir, — On  behalf  of  A  {fvU  nam£  and  designation),  I  accept  your 

offer  of  inst,  of  which  a  copy  is  appended  hereto. 

I  am,  your  obedient  servant, 

{Signed)        D. 

46 
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SECOND  FORM. 

Offer. 

To  A  (detignaium  and  address), 

(Place  and  daie,) 

Sir, — I  hereby  offer  to  purchase  from  you  (here  specify  or  describe 
the  subjects).    The  price  shall  be  £  sterling,  payable  at  , 

and  bearing  interest  at  per  cent  from  and  after  the  term 

of  next,  which  shall  be  the  term  of  my  entry  as  purchaser, 

you  relieving  me  of  any  casualty  which  nuty  be  due  at  the  date  of 
entry. 

On  payment  of  the  price  you  shall  grant  and  deUver  to  me  at 
mutual  expense  a  vaUd  disposition,  and  along  therewith  you  shall 
deliver  a  valid  l^al  progress  of  titles  and  a  search  of  incumbrances 
for  years,  showing  the  records  to  be  clear  of  all  burdens. 

This  ofifer  shall  be  binding  on  me  for  days  from  and  after 

this  date. 

I  am,  Sir,  your  obedient  servant, 

(Signed)        C. 

Where  any  unusual  arrangement  is  intended  with  respect  to  the  division 
of  burdens  or  payment  of  duties,  &c.,  the  offer  will  express  this.  In  the 
event  of  the  subject  being  a  house,  it  is  well  in  all  cases  to  express 
distinctly  what  the  offer  is  intended  to  cover  in  the  way  of  fixtures, 
fittings,  blinds,  grates,  or  any  other  items  regarding  which  there  might 
be  any  doubt.  The  acceptance,  as  before  shown,  is  usually  annexed  to  a 
eopy  of  the  offer ;  in  which  case  it  will  be  in  the  form  of  a  letter  from  the 
owner  or  seller  to  the  offerer  as  follows : — 

To  C  (designation  and  address). 

(Place  and  date.) 
(Name  of  Subject,) 

Sir, — ^I  hereby  accept  your  offer  of  inst.,  of  which  a  copy  is 

prefixed 

I  am.  Sir,  your  obedient  servant, 

(Signed)        A. 

The  offer  and  acceptance  in  order  to  be  probative  must  either  be 
holograph  or  tested  in  the  usual  way,  and  the  missives  should  be  impressed 
with  an  agreement  stamp. 

If  the  subject  sold  be  of  great  value,  or  sold  under  numerous  con- 
ditions,  or  if  for  any  reason  the  completion  of  the  conveyance  cannot 
be  immediately  effected,  the  arrangement  between  parties  is  frequently 
expressed  in  an  agreemeni  or  minute  ofsalej  in  which  the  conditions  of  the 
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sale  are  more  fully  detailed  than  could  conveniently  be  done  by  missive 
letters.    A  simple  form  of  a  minute  of  sale  is  as  follows : — 

2.  Minute  of  Sale, 

Minute  of  Sale  between  A  (name  and  designation),  heritable  pro- 
prietor of  the  subjects  after  mentioned  (or  as  the  case  may  be), 
of  the  first  part,  hereinafter  called  the  First  Party,  and  B  (name 
and  desiffnMion),  of  the  second  part,  hereinafter  called  the  Second 
Party. 

The  first  party  hereby  agrees  to  sell  to  the  second  party,  and  the 
second  party  hereby  agrees  to  purchase,  All  and  Whole  (here  describe 
or  validly  refer  to  the  subjects),  and  that  upon  the  following  terms : — 

1.  The  price  shall  be  £  sterling,  payable  by  the  second 
party  at  next,  which  will  be  the  term  of  his  entry  to  the 
subjects,  with  interest  at            per  cent,  per  annum  till  paid 

2.  On  payment  of  the  price,  the  first  party  shall  execute  and 
deliver  to  the  second  party  a  valid  Disposition,  to  be  executed  at 
mutual  expense,  containing  all  usual  and  necessary  clauses,  and 
particularly  a  clause  of  absolute  w^arrandice  under  exception  of  feu- 
rights  and  current  leases,  missives,  or  other  rights  of  possession  of 
the  tenants  and  possessors  of  said  subjects,  together  with  a  valid 
legal  title  to  said  subjects,  and  a  search  of  incumbrances  for  the 
period  of  forty  years  preceding  the  foresaid  term  of  entry,  and 
including  the  above-mentioned  Disposition,  provided  the  same  shall 
be  recorded  within  a  week  from  the  date  of  delivery,  and  he  shall 
purge  the  record  of  all  incumbrances  appearing  on  the  search,  or 
which  may  be  found  to  afifect  the  said  subjects,  or  the  successive 
proprietors  thereof  during  said  period 

3.  The  second  party  shall  have  right  to  the  rents  and  duties  of 
the  foresaid  subjects,  and  shall  be  liable  in  payment  of  the  feu-duties, 
casualties,  and  public  and  parochial  burdens  for  the  possession  follow- 
ing the  term  of  entry ;  the  first  party  relieving  him  of  any  casualties 
which  may  be  exigible  prior  to  said  term. 

4.  Should  any  questions  arise  between  the  parties  regarding  the 
true  intent  and  meaning  of  these  presents,  or  the  adjustment  of  the 
Disposition  to  follow  hereon,  the  same  are  hereby  referred  to  C 
(name  and  designation),  whom  failing  to  D  (nam^  and  designation), 
whose  awards,  whether  interim  or  final,  shall  be  binding  upon  both 
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parties ;  and  both  parties  consent  to  registration  hereof  for  preserva- 
tion and  execution. — ^In  witness  whereof,  &c. 

Adv  specialties  connected  with  the  carrying  through  of  the  sale  may 
appropriately  be  made  the  subject  of  one  of  the  heads  of  the  minute  of 
sale,  SQch  as,  for  instance : — 

1.  The  sale  being  contingent  on  an  Act  of  Parliament. 

2.  The  consent  of  the  Court  of  Session  being  required. 

3.  Division  of  burdens  or  feu-duty. 

4.  Allocation  of  a  portion  of  burdens  on  subjects  of  sale  and  corre- 

sponding deduction  from  price. 

5.  Postponement  of  burdens. 

6.  Consent  of  liferenter  or  creditor  in  a  family  provision,  or  retention 

by  purchaser  of  capital  sum  till  expiry  of  liferent,  &c. 

7.  Provision  that  if  any  specified  condition  of  sale  is  not  implemented, 

the  bargain  may  be  held  as  void  without  any  claim  of  damages 
for  non-implement. 

A  suitable  clause  to  meet  the  case  of  a  liferent  is  as  follows  : — 

In  respect  that  E  (name  arid  designation),  the  mother  of  the  said  Power  to 

"■■  ^  */  y  retain  por- 

A  (or  as  the  case  may  be),  has  a  liferent  right  secured  by  infeftment,  {jf* m^fuf^ 
for  an  annuity  of  £  yearly,  payable  out  of  said  lands,  it  is'^'*^ 

hereby  agreed  that  until  the  death  of  the  said  E,  or  until  the  said 
A  or  his  foresaids  shall  procure  a  renunciation  of  said  liferent  infeft- 
ment, the  said  B  or  his  successors  in  the  said  lands  shall  be  entitled 
to  retain  £  as  a  capital  sum  to  meet  the  said  liferent  annuity, 

and  which  capital  sum  so  to  be  retained  shall  be  payable  to  the  said 
A  or  his  successors  at  the  first  term  of  Whitsunday  or  Martinmas 
which  shall  happen  three  months  after  the  death  of  the  said  E,  or 
renunciation  of  the  said  liferent  in  manner  above  mentioned,  with  a 
fifth  part  more  of  penalty  in  case  of  failure,  and  the  legal  interest  of 
the  said  sum,  from  and  after  the  term  or  date  up  to  which  the  said 
liferent  annuity  shall  have  been  paid,  during  the  not-payment,  the 
said  B  and  his  foresaids  being  always  liable  to  pay  the  said  annuity 
so  long  as  the  same  shall  subsist  as  a  burden  on  the  said  lands ;  and 
which  capital  sum  of  £  ,  with  the  interest  thereof  and  penalty 

corresponding  thereto,  shall  be  declared  in  the  Disposition  to  follow 
hereon  to  be  a  real  burden  upon  and  affecting  the  said  subjects,  and 
the  said  real  burden  shall  be  inserted  or  validly  referred  to  in  any 
Notarial  or  other  Instrument  to  follow  on  the  said  Disposition,  and 
in  all  subsequent  transmissions  and  conveyances  of,  or  other  writs 
affecting,  the  said  subjects  until  full  payment  of  the  said  sums; 
otherwise  such  Instrument,  transmission,  conveyance,  or  other  writ, 
shall  be  void  and  null. 

JUR.  s.  I.  4 
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3.  Articles  of  Roup. 

When  lands  are  to  be  exposed  to  sale  by  public  roup,  the  conditions  of 
sale  are  regulated  by  articles  of  roup  signed  by  the  exposer.  These  may 
be  in  the  following  terms : — 

Articles  and  Conditions  of  Eoup  and  Sale  of  All  and  Whole 
{here  describe  or  validly  refer  to  the  subjects  to  be  sold,  wnd  refer 
to  any  reservation,  real  burdens,  and  conditions  exactly  as  they 
are  to  be  contained  in  the  Disposition  to  the  purchaser) ;  which 
SUBJECTS  are  to  be  exposed  to  sale  by  Public  Eoup  by  A 
{name  and  designation)  upon  the  Articles  and  Conditions  under 
written,  within  {insert  place  of  sale),  on  the 

day  of  ,  at  o'clock  noon,  or  at  such  other 

time  and  place,  or  upon  such  other  Articles  and  Conditions, 
as  shall  be  appointed  by  any  Minute  or  Minutes  to  be  annexed 
hereto. 

{First)  The  foresaid  subjects  are  to  be  exposed  to  sale  by  roup  in 
one  lot  at  the  upset  price  of  £  sterling,  {or  in  such  lots  and  at 

such  upset  prices  as  shall  be  specified  in  any  minutes  to  be  annexed 
hereto),  and  the  highest  or  only  offerer  shall  be  preferred  to  the 
purchase. 

{Second)  Each  offer  after  the  first  shall  exceed  the  immediately 
preceding  offer  in  at  least  the  sum  of  £  ;  and  each  offerer  shall 

subscribe  his  offer,  and  shall  become  bound  and  obliged  for  the  sum 
offered  by  him,  whether  his  offer  is  subscribed  or  not,  upon  the  condi- 
tions expressed  in  these  Articles,  or  any  minutes  to  be  annexed 
hereto. 

{Third)  The  purchaser  shall  have  right  to  the  rents  applicable  to 
the  possession  from  and  after  the  term  of  ,  which  is 

hereby  declared  to  be  the  term  of  his  entry  thereto ;  and  the  price 
offered  shall  be  payable  to  the  exposer,  at  the  said  term,  with  interest 
at  £  per  cent,  thereafter. 

{Fourth)  The  purchaser  shall  be  bound,  if  required,  witliin  ten 
days  after  the  roup,  to  deposit  the  amount  of  the  price  {or  a  propor- 
tion of  it,  to  be  here  stated)  in  the  Bank  of  {specify  bank,  and 
where  situated),  in  the  joint  names  of  the  exposer  and  purchaser, 
and  to  be  made  furthcoming  to  the  exposer  at  the  term  before 
specified. 
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(Fifth)  In  case  the  purchaser  shall  fail  after  being  required  so  to 
deposit  the  price  (or  proportion  thereof  if  part  only  to  be  paid),  it  shall 
be  in  the  power  of  the  exposer  to  declare  that  the  person  so  failing 
shall  not  only  forfeit  the  purchase,  but  shall  also  be  liable  in  one-fifth 
part  of  the  price  offered  by  him  as  damages ;  and  in  case  the  exposer 
shall  declare  the  person  so  failing  to  have  forfeited  the  purchase — 
which  he  may  do  by  registered  letter  put  into  the  post-ofl5ce  and 
addressed  to  such  person — ^it  shall  be  optional  to  him  either  to  hold 
the  said  subjects  himself,  or  of  new  to  expose  the  same  to  sale,  or  to 
declare  the  same  to  belong  to  the  immediately  preceding  offerer ;  and 
in  case  the  exposer  shaU  so  declare  and  shall  intimate  such  failure  to 
deposit  the  price,  and  consequent  forfeiture  of  such  purchase,  to  the 
immediately  preceding  offerer,  with  a  requisition  for  the  fulfilment  of 
his  offer  within  ten  days  after  such  failure,  then  such  immediately 
preceding  offerer  shall  be  deemed  the  purchaser,  and  shall  be  obliged, 
within  ten  days  after  such  intimation  and  requisition,  to  deposit  the 
price  (or  portion  thereof  as  before)  in  like  manner  and  imder  the  like 
penalty  and  optional  forfeiture  as  in  reference  to  the  original  pur- 
chase ;  and  so  forth  through  the  whole  course  of  offerers  until  these 
Articles  be  fulfilled. 

(Sixth)  Upon  payment  of  the  price,  with  interest  and  penalty  if 
incurred,  the  exposer  obliges  himself  to  deliver  (or  exhibit)  Certi- 
ficates of  Searches  for  incumbrances  affecting  the  foresaid  subjects, 
and  the  successive  proprietors  thereof,  for  iq/ij  years  prior  to  the 
foresaid  term  of  entry,  to  purge  the  same  of  all  incumbrances  appear- 
ing on  the  said  Searches  as  affecting  the  same,  and  to  execute  and 
deliver  a  valid  Disposition  to  the  purchaser  and  his  heirs  or  assignees 
under  the  several  reservations,  real  burdens,  conditions,  and  declara- 
tions (or  as  the  case  may  be)  specified  or  referred  to  in  the  title-deeds 
of  the  said  subjects,  which  Disposition  shall  contain  a  clause  of  entry 
as  at  (date  as  in  article  third),  and  aU  other  usual  and  necessary 
clauses,  and  particularly  a  clause  of  absolute  warrandice  (and  if 
appropriate,  the  following  clause — but  excepting  therefrom  subsisting 
feu-rights,  and  also  the  current  leases  or  other  rights  of  possession 
of  the  tenants  and  occupiers  of  the  said  subjects),  and  declaring  that 
the  purchaser  shall  be  bound  to  relieve  the  exposer  of  all  claims  in 
any  way  competent  to  tenants  in  virtue  of  their  respective  tacks,  for 
improvements,  meliorations,  or  otherwise. 

(Seventh)  The  title-deeds  shall  be  delivered  to  the  purchaser  along 
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with  the  Disposition,  and  conform  to  the  Inventory  annexed  and 
subscribed  as  relative  hereto.  (In  case  the  said  subject  shall  be  sold 
in  separate  lots,  such  of  the  title-deeds  thereof  as  contain  lands 
included  in  only  one  lot  shall  be  delivered  to  the  purchaser  of  such 
lot;  and  such  of  the  title-deeds  as  contain  lands  included  in  more 
than  one  lot,  shall  be  delivered  to  the  purchaser  of  the  lot  for  which 
the  largest  price  shall  be  paid,  under  an  obligation  to  make  the  same 
to  the  extent  of  a  legal  progress  furthcoming  to  the  purchaser  of  any 
other  lot  which  may  be  contained  therein,  on  all  necessary  occasions, 
on  a  receipt  and  obligation  for  redelivery  thereof  within  a  reasonable 
time,  and  under  a  suitable  penalty ;  and  in  case  any  part  of  the  said 
subjects  shall  remain  unsold,  the  title-deeds  of  such  part  shall  be 

• 

retained  by  the  exposer  under  the  like  obligation  to  make  the  same 
furthcoming,  as  aforesaid,  to  the  purchaser  of  such  part  of  the  said 
subjects  contained  therein  as  may  have  been  sold.)  The  offerers 
and  purchaser  shall  be  imderstood  to  have  satisfied  themselves 
as  to  the  validity  and  sufficiency  of  the  said  title-deeds,  and  of 
the  right  of  the  exposer,  and  shall  not  be  entitled  to  object  to  the 
same  after  the  sale  upon  any  ground  whatever,  nor  to  require  that 
the  exposer  shall  pay  any  casualty  or  composition  to  the  superior, 
nor  that  any  other  titles  shall  be  made  up  at  the  expense  of  the 
exposer. 

{Eighth)  Offerers  are  understood  to  have  satisfied  themselves  before 
the  roup  as  to  the  rental,  value,  and  extent  of  the  foresaid  subjects, 
and  as  to  the  amount  of  the  duties  or  payments,  and  public,  parochial, 
and  local  burdens  or  taxes  affecting  the  same,  and  as  to  all  other 
burdens  and  particulars ;  and  they  shall  not  be  entitled  to  demand 
any  deduction  from  the  price  offered  on  account  of  any  misunder- 
standing, error,  or  alleged  deficiency  in  rental,  value,  or  extent,  or 
under-statement  of  the  said  duties,  payments,  or  burdens,  or  any 
defect  of  the  titles,  or  insufficiency  of  the  right  in  the  exposer's 
person,  or  on  any  other  account  whatever. 

(NiTvth)  The  expense  of  the  Disposition  to  be  granted  in  terms 
hereof  (including  the  stamp-duty)  shall  be  mutual. 

{Tenth)  Questions  between  the  exposer  and  any  purchaser  or  offerer 
concerning  the  import  of  these  Articles,  or  the  implement  thereoi^  are 
hereby  submitted  to  the  final  decision  of  B  {name  and  designati(m\ 
whom  failing  of  C  {name  and  designation),  whom  failing  of  an  arbiter 
to  be  named  by  the  Sheriff  of  the  County  of  {staie  county  where  subfects. 
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are  sUtuUed)  6n  application  to  him  for  that  purpose  by  any  party 
interested,  as  sole  arbiter. 

{EltverUK)  » whom  failing  , 

shall  be  Judge  of  the  Eoup,  with  power  to  determine  whatever 
questions  and  differences  may  occur  at  the  roup  betwixt  the  exposer 
and  offerers,  or  among  the  offerers  themselves,  in  relation  to  the 
foresaid  roup,  to  prefer  the  highest  offerers,  and  also  to  adjourn  the 
roup  from  time  to  time. 

{Lastly)  The  exposer  and  the  offerers  oblige  themselves  mutually 
to  implement  the  foresaid  Articles  to  each  other,  imder  the  penalty 
of  £  sterling,  to  be  paid  by  the  party  failing  to  the  party 

performing  or  willing  to  perform,  over  and  above  performance :  (And 
they  consent  to  the  registration  of  these  presents,  and  of  the  Minutes 
of  Eoup,  enactments,  prorogations  of  the  before-written  submission, 
decreet  or  decreets-arbitral,  and  other  proceeding  to  follow  hereon, 
for  preservation  and  execution.(a) — In  witness  whereof,  &c. 

In  case,  as  very  often  happens,  the  lots  are  arranged  before  the  day  of 
roup  (contingently  on  no  sale  of  the  whole  lands  in  one  lot),  article  first 
will  bear  that  the  lands  are  to  be  exposed,  &c., 

in  one  lot,  at  the  upset  price  of  £  ;  or,  if  not  sold  in  one  lot,  where 

.     .  n   /  lands  to  b6 

then  in  separate  lots,  as  follows,  viz': — ^Lot  First,  consisting  of  {here  JJJJJjU^ 
dtscribe  the  lands),  and  that  at  the  upset  price  of  £  :   LotJ^J^*^*"* 

Second,  consisting  of  (here  describe  the  lavds),  and  that  at  the  upset 
price  of  £  . 

And  so  on,  until  the  whole  lands  are  gone  over.    Then  there  will  follow : — 

•  -  •  » 

Or  the  said  subjects  shall  be  exposed  iji  such  other  lots  or  at  such 
other  upset  prices  as  shaU  be  specified,  &q., 

as  in  the  foregoing  style.  Sometimes  it  is  conditioned,  in  the  case  of 
intended  exposure  in  lots,  that  unless  lot  first  shall  be  sold  the  other  lots 
shall  not  be  exposed.  The  clause  to  that  effect  should  be  inserted  in 
article  first,  after  specification  of  the  lots ;  and  in  the  earlier  part  of  the 
article,  after  the  words  "in  separate  lots  as  follows,''  there  should  be 
introduced — 

But  subject  always  to  the  provision  and  declaration  after  written. 

(a)  Where  consent  to  Tegistration  is  inserted  as  above,  the  articles  of  roup  are 
held  liable  to  a  deed  stamp  of  10s.  In  practice  this  clause  is  frequently  omitted, 
and  the  articles  are  written  on  plain  paper,  upon  which  an  affi'eement  stamp  of  6d. 
is  impressed  should  a  sale  be  effected.  It  will  further  be  Kept  in  view  that  the 
time  for  after  stamping  is  limited. 
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'  If  a  search  of  incambranoes  is  not  to  be  furnished,  the  obligation  to 
furnish  this  will  not  be  inserted  in  article  sixth,  which  may  conclude  in 
the  following  terms : — 

And  it  is  hereby  declared  that  the  exposer  shall  not  be  bound  to 
exhibit  or  deliver  Searches  of  incumbraneps,  but  in  the  event  of 
the  purchaser  making  a  Search  and  finding  any  incumbrances 
affecting  the  said  subjects,  and  intimating  the  same  to  the  exposer 
within  three  months  {or  such  other  period  as  may  be  deemed  sufficient) 
after  the  term  of  the  purchaser's  entry,  the  exposer  shall  be  bound 
not  only  to  purge  the  said  incumbrances,  but  also  to  pay  the 
expense  of  the  said  Search. 

On  the  subjects  being  exposed  to  sale  in  terms  of  the  foregoing 
articles,  a  docquet  is  appended  containing  the  offers  and  minute  of 
preference  and  sale,  or  a  minute  of  adjournment,  according  to  the 
result  of  the  exposure.  In  the  event  of  a  sale  being  effected,  this 
appears  from  the — 

4.  Offers  and  Minute  of  Preference  and  Enactment  of  the 

Purchaser, 

At  ,  and  within  {place  of  exposure)  there,  on  the 

day  of  ,  the  subjects  before  described  being 

exposed  to  public  roup  and  sale  at  the  price  of  £  ,  in 

presence  of  ,  Judge  of  the  Eoup,  in  terms  of  the 

foregoing  Articles,  compeared  the  following  offerers,  who  made  the 
several  offers  appended  to  their  names,  viz. 


A  B  {designation) 

CD 

EF 

Z 


£ 
£ 
£ 
£ 


And  the  said  Z  being  the  last  and  highest  offerer  for  the  said 
subjects  (if  the  offerer  is  merely  an  age7it,  add — and  he  having  declared 
that  he  made  the  said  offer  on  behalf  of  Y — naTne  and  designation), 
the  Judge  of  the  Eoup  hereby  prefers  him  {or  the  said  Y)  to  the 
purchase:  Therefore  the  said  Z  enacts  himself  {or  the  said  Y) 
accordingly,  and  binds  and  obliges  himself  {or  the  said  Y),  his 
heirs  and  successors,  to  implement  the  whole  of  the  foregoing  Articles 
and  Conditions  so  far  as  incumbent  on  the  purchaser,  in  every 
respect,  under  the  penalty  therein  specified:  (And  he  consents  to 
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the  registration  of  this  enactment  and  obligation  along  ^ith  the 
said  Articles  and  Conditions  of  Sale,  conform  to  the  clause  of 
r^;istration  therein  contained).(a)  —  In  witness  whereof,  these 
presents,  written  upon  this  and  the  preceding  pages 

(adding,  if  this  be  the  case — of  stamped  paper)  by  G  (designation), 
clerk  to  L,  Writer  to  the  Signet,  Edinburgh,  are  subscribed  by  the 
said  ,  Judge  of  the  Boup,  and  by  the  said  (specifying  the 

offerers,  and  if  they  are  acting  on  behalf  of  others,  mentioning  this),  at 
Edinbuigh,  &c.  (complete  testing  clause  in  vsualform). 

If  a  sale  be  not  effected,  the  roup  is  adjourned. 

5.  Form  of  an  Adjournment  of  Roup. 

At  and  within  (place  of  exposure),  on  the 

day  of  ,  the  subjects  before  described  being  exposed  to 

public  roup  and  sale  at  the  price  of  £  in  presence  of 

,  Judge  of  the  Koup,  in  terms  of  the  foregoing  Articles, 
and  no  person  appearing  to  offer  for  the  same,  the  said  Judge  hereby 
adjourns  the  sale  to  the  day  of 

(Signed  by  Jvdge  of  the  Boup), 

This  does  not  require  to  be  witnessed. 

Where  the  lands  are  to  be  exposed  again  after  an  adjournment,  there 
will  be  appended  to  the  articles  of  roup  and  minute  of  adjournment  a 
minute  of  re-exposure,  which  may  be  in  the  following  terms : — 

6.  Minute  of  Re-Exposure. 

Bt  virtue  and  in  terms  of  the  foregoing  Articles  and  Conditions 
of  Boup  and  Sale  and  Minute  of  Adjournment  hereinbefore  written, 
the  subjects  which  were  exposed  to  sale  under  the  said  Articles  and 
Conditions  are  again  to  be  exposed  to  public  roup  and  sale  within 
on  the  day  of  at  , 

and  that  upon  the  said  Articles  and  Conditions  of  Boup  and  Sale, 
and  in  the  manner  thereby  provided  (or  if  any  alteration  this  should 
be  stated),  at  the  reduced  upset  price  of  £  sterling. — In 

WITNESS  WHEREOF,  &C. 

The  preceding  form  of  an  adjournment,  it  will  be  observed,  applies 
only  to  the  adjournment  of  the  sale  of  the  whole  estate ;  but  in  the  event 

(a)  See  note,  p.  53. 
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of  its  being  exposed  in  lots,  and  of  one  or  more  of  these  being  sold,  the 
form  of  adjournment  will  be  varied  accordingly. 
The  same  remark  applies  to  the  form  of  the  offers. 


7.  Articles  of  Roup  under  Powers  in  a  Bond  and  Disposition 

in  Security. 

Where  the  subjects  are  to  be  exposed  to  public  sale  under  the 
powers  contained  in  a  bond  and  disposition  in  security,  some  variations 
will  require  to  be  made  on  the  form  of  articles  and  conditions  given 
above. 

The  inductive  clause,  after  describing  or  referring  to  the  subjects  and 
burdens  (if  any),  will  proceed  : — 

Which  subjects  are  to  be  exposed  to  sale  by  public  roup  by 
A  (name  and  designation),  in  virtue  of  the  powers  contained  in  a 
Bond  and  Disposition  in  Security  dated  and  recorded 

(specify  Register  of  Sasines  and  date  of  recoi^diiig),  for  the  sum  of 
£  sterling,  granted  by  B  (name  and  designation)  in  favour 

of  the  said  A  (or  if  A  be  not  the  original  creditor,  name  and  design 
tlie  grantee  in  the  tisual  manner,  and  add — to  which  Bond  and 
Disposition  in  Security  the  said  A  has  now  right  by  various 
transmissions)  upon  the  Articles  and  Conditions  under  written  (&c,, 
m  before). 

No  alteration  will  be  required  on  articles  first  to  third  inclusive,  but 
the  following  clause  will  be  inserted  at  the  end  of  article  fourth  : — 

Declaring  that  the  exposer,  upon  receipt  of  the  price,  shall  be 
bound  to  hold  count  and  reckoning  therefor  with  the  said  B  (tJie 
d^tor)  or  his  representatives,  and  the  postponed  creditors,  if  any 
such  there  be,  or  with  any  other  party  having  interest  in  the  same, 
and  to  consign  in  the  said  bank  (which  in  this  case  will  be  the  one 
specified  in  the  Bond),  in  the  joint  names  of  the  exposer  and  pur- 
chaser, for  behoof  of  the  party  or  parties  having  best  right  thereto, 
the  surplus  which  may  remain,  if  any,  after  paying  the  principal 
sum  contained  in  the  said  Bond,  with  the  interest  due  thereon  and 
penalties  if  incurred,  and  expenses  in  reference  to  the  possession 
of  said  subjects,  including  the  expense  of  insurance,  repairs,  and 
management,  and  whole  expenses  attending  the  sale,  and  after 
paying  all  previous  incujnbrances,  if  any,  and  expenses  of  discharging 
the  same.    But  if  there  be  no  such  surplus,  the  purchaser  shall 
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be  entitled,  at  his  sole  expense,  to  have  a  certificate  of  no  surplus 
prepared  and  recorded  by  the  exposer's  agents. 

Article  fifth  is  in  usual  form. 
Article  sixth  is  as  follows : — 

Upon  payment  of  the  price,  with  interest  and  penalty  if  incurred, 
the  exposer  obliges  himself  to  grant  and  deliver  a  valid  Disposition 
to  the  purchaser  and  his  heirs  or  assignees,  under  the  several  reserva- 
tions, real  burdens,  conditions,  and  declarations  {or  as  the  case  may  he) 
specified  or  referred  to  iii  the  title-deeds  of  the  said  subjects ;  which 
Disposition  shall  contain  a  clause  of  entry  as  at  {daie  as  in  article 
third),  and  all  other  usual  and  necessary  clauses,  and  particularly  a 
clause  of  warrandice  on  the  part  of  the  exposer  from  his  own  proper 
facts  and  deeds  only,  and  an  Assignation  of  the  warrandice  in  the 
Bond :  And  the  exposer  shall  further  disburden  the  subjects  of  the 
real  security  constituted  by  the  Bond  without  prejudice  thereto  in 
all  other  respects;  or,  in  the  option  of  the  purchaser,  the  exposer 
shall  deliver  to  him  at  his  expense  an  Assignation  of  said  Bond  to 
the  extent  of  the  price  paid,  reserving  the  personal  obligations  therein 
contained  for  the  balance  thereby  due,  and  under  the  declaration  that 
said  Assignation  shall  be  accepted  by  the  purchaser  as  a  collateral 
security  merely,  and  that  he  shall  not  use  the  personal  obligations 
assigned  to  him  against  the  said  B  {the  debtor)  and  his  foresaids, 
unless  the  subjects  shall  be  evicted  from  the  purchaser  or  his  fore- 
saids on  account  of  any  act  or  deed  of  the  said  B  or  his  foresaids, 
or  any  defect  in  their  title  to  said  subjects ;  which  Assignation  the 
exposer  shall  be  bound  to  warrant  from  his  own  proper  facts  and  deeds 
only :  And  the  exposer  shall  also  deliver  {or  exhibit)  to  the  purchaser 
official  Searches  of  incumbrances  over  the  said  subjects  for  forty 
years  prior  to  the  date  of  the  sale,  and  if  any  incumbrances  preferable 
to  said  Bond  and  Disposition  in  Security  appe^ar  thereon,  he  shall  be 
bound  in  the  first  place  to  apply  the  price  to  be  received  in  extinction 
of  such  incumbrances. 

The  followiDg  words  may  be  added  at  the  end  of  the  seventh  article, 
which  relates  to  titles : — 

Declabing  that  the  offerers  and  purchasers  shall  be  held  to  have 
satisfied  themselves  of  the  right  of  the  exposer  to  bring  the  said 
subjects  to  sale,  and  of  the  accuracy  and  sufficiency  of  the  said 
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Bond,  whole  notices,  advertisements,  and  preliminary  proceedings 
required  by  statute,  or  otherwise,  in  the  case  of  sale  under  the 
power  to  that  effect  contained  in  a  heritable  security,  and  shall  not 
be  entitled  to  object  to  the  same,  or  to  withhold  payment  of  the 
price  on  any  ground  or  pretext  whatever ;  the  exposer's  right  being 
taken  tarUum  d  tale:  Declaring  further,  that  the  offerers  by  sub- 
scribing their  offers  accede  to  and  become  bound  to  adhere  to  and 
fulfil  this  condition,  and  renoimce  and  depart  from  any  right  to 
object  to  or  challenge  any  of  the  titles,  rights,  and  proceedings,  or  the 
right  of  the  exposer  to  sell  the  said  subjects. 

Directions  how  to  proceed  with  the  view  to  a  sale  of  heritable  subjects 
under  the  powers  contained  in  a  bond  and  disposition  in  security  are 
given  in  section  119  ^  5e^.  of  the  Consolidation  Act  of  1868,  and  the 
relative  schedule  of  intimation,  requisition,  and  protest  is  appended  to 
that  Act  (Schedule  FF.  No.  2).  See  also  the  1874  Act^  s.  48,  and  the 
1894  Act,  88.  14  and  16. 


8.  Articles  of  Roup  by  Trustee  on  a  Sequestrated  Estate. 

Where  the  exposure  is  made  by  a  trustee  on  a  bankrupt  estate  of 
which  the  subjects  are  part,  the  inauctive  clause  will  bear  tnat  it  is  to 
be  made  by  the  trustee  with  consent  of  the  commissioners,  who  will  also 
sign  the  articles.  The  articles  themselves  are  in  ordinary  form  down  to 
article  sixth,  which  is  in  these  terms : — 

Upon  payment  of  the  price,  with  interest  and  penalty  if  incurred, 
the  exposer  obliges  himself  to  deliver  (or  exhibit)  Certificates  of 
Searches  of  incumbrances  affecting  the  foresaid  subjects  for  forty 
years  prior  to  the  date  of  the  sale,  and  to  the  extent  of  said  price 
to  purge  the  same  of  all  preferable  incumbrances  appearing  on  saitl 
Searches,  and  the  said  price  shall  be  consigned  by  the  exposer,  with 
consent  of  all  concerned,  in  the  said  bank,  and  shall  be  applied  in 
manner  after  expressed,  but  the  purchaser  shall  have  no  concern 
with  the  application  of  said  price  nor  with  the  provisions  herein 
contained:  And  the  exposer  obliges  himself  to  grant  and  deliver, 
either  with  or  without  the  consent  of  one  or  more  of  the  heritable 
creditors  having  preferable  claims  against  said  subjects,  a  valid 
Disposition  to  the  pui'chaser,  and  his  heirs  or  assignees,  in  so  far 
as  he  as  trustee  foresaid  is  authorised  to  grant  the  same  by  the 
Bankruptcy  (Scotland)  Act,  1856,  under  the  several  reservations, 
real  burdens,  conditions,  and  declarations  (or  a%  tJie  case  may  be) 
specified  or  referred  to  in  the  title-deeds  of  the  said  subjects ;  which 
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Disposition  shall  contain  a  clause  of  entry  as  at  (date  as  m  article 
third)^  and  all  other  usual  and  necessary  clauses,  and  particularly 
a  clause  binding  the  exposer  as  trustee  foresaid,  and  his  successors 
in  office,  to  warrant  the  said  Disposition  from  fact  and  deed, 
and  binding  the  bankrupt  and  his  representatives  in  absolute 
warrandice:  And  it  is  hereby  declared  that  the  price  so  to  be 
received  and  consigned  by  the  exposer  as  aforesaid  shall  be  applied 
in  payment  of  the  debts,  interest,  and  expenses  of  said  heritable 
creditors  having  preferable  claims  over  the  said  lands,  and  that 
the  exposer  shall  be  entitled  to  adopt  the  procedure  prescribed  by  the 
Bankruptcy  (Scotland)  Act,  1856,  in  regard  to  such  preferable  claims, 
and  that  he  shall  apply  the  balance  of  the  price,  if  any,  in  terms  of 
the  said  Act. 

The  seventh  clause  should  conclude  as  follows : — 

Declaring  fiu*ther  that  the  offerers  and  purchaser  shall  be  held 
to  have  satisfied  themselves  of  the  right  of  the  exposer  to  bring  the 
said  subjects  to  sale,  and  shall  not  be  entitled  to  object  to  the  same, 
or  to  withhold  payment  of  the  price  on  any  ground  whatever,  the 
exposer's  right  being  taken  tantum  et  tale :  And  that  the  offerers  by 
sabscribing  their  respective  offers  accede  to  and  become  bound  to 
adhere  to  and  fulfil  this  condition,  and  renounce  and  depart  from  any 
right  to  object  to  or  challenge  any  of  the  titles,  rights,  or  proceedings 
or  the  right  of  the  exposer  to  sell  the  said  subjects. 

In  other  respects  the  usual  form  is  adopted  mviatis  miUandis. 


9.  Articles  of  Roup  of  Ruinous  Buildingr. 

In  the  case  of  a  ruinous  building  belonging  to  two  or  more  owners,  a 
petition  may  be  presented  to  the  Sheriff  under  the  Burgh  Police  (Scotland) 
Act,  1892,  or  to  the  Dean  of  Ouild  Court  at  common  law,  for  valuation  of 
the  bnild^g  and  of  the  proportions  belonging  to  the  several  proprietors, 
giving  each  the  option  to  buy  or  to  sell  to  the  others  their  respective 
portions,  and  failing  advantage  being  taken  of  said  option,  to  proceed  to 
sale  of  the  subjects  and  division  of  the  price. 

Articles  and  Conditions  of  Eoup  and  Sale  of  All  and  Whole 
the  subjects  situated  within  the  Burgh  of  ,  all 

as  delineated  on  plans  which  are  signed  as  relative  hereto, 

and  which  plans  have  been  produced  in  the  proceedings  under  which 
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the  Warrant  hereinafter  referred  to  has  been  obtained:  Together 
with  the  whole  rights  and  privileges,  and  with  and  under  the  whole 
conditions,  restrictions,  and  provisions  under  which  the  proprietors 
or  possessors  of  the  said  subjects  hold  or  may  hold  the  same,  which 
subjects  are  to  be  exposed  to  public  roup  and  sale  by  , 

Procurator -Fiscal  of  the  Dean  of  Guild  Court  of  the  Burgh  of 

,  for  the  public  interest,  in  virtue  of  the  Warrant  of  the 
(Lord)  Dean  of  Guild,  dated  ,  granted  imder  {refeir  to 

Municipal  Ad),  in  a  Petition  presented  to  the  said  Dean  of  Guild 
Court  by  the  said  ,  against  and  other  respon- 

dents, and  that  within  Eooms,  No.  Street, 

,  on  the  day  of  19     ,  at       o'clock 

noon,  after  due  notice  by  advertisement  in  terms  of  said 
warrant,  upon  the  following  Articles  and  Conditions,  or  at  such  other 
time  and  place,  and  on  such  other  Articles  as  said  (Lord)  Dean  of 
Guild  may  appoint. 

No  alteration  will  be  required  on  articles  first  and  second. 
Article  third  may  be  omitted. 
Article  fourth  will  run  : — 

The  purchaser  shall  be  bound  within  ten  days  after  the  roup  to 
deposit  the  amount  of  the  price  in  the  Bank  {specify  barik 

and  where  situated),  upon  a  receipt  and  voucher  subject  to  the  con- 
trol or  orders  of  the  Dean  of  Guild  Court,  otherwise  the  sale  shall 
be  null  and.  void. 

{Fifth)  Upon  such  a  deposit  being  so  made,  the  exposer  binds 
himself  to  procure  a  decree  or  warrant  by  the  said  (Lord)  Dean  of 
Guild  declaring  the  purchase  duly  completed,  and  authorising  imme- 
diate possession  of  the  subjects  hereby  exposed  to  be  given  to  the 
purchaser  thereof,  which  decree  or  warrant  is  by  the  said  Act 
declared,  upon  being  registered  in  the  proper  Register  of  Sasines, 
to  be  a  valid  and  sufficient  title  to  such  purchaser.  And  it  is  hereby 
declared  that  the  purchaser  shall  not  be  entitled  to  require  the 
exposer  to  produce  any  other  or  further  title  than  the  said  decree 
or  warrant,  the  expense  of  recording  which  shall  be  paid  by  the 
purchaser. 

{Sixth)  No  Certificates  of  Searches  for  incumbrances  shall  be 
exhibited  or  delivered,  and  no  warrandice  expressed  or  implied  against 
any  incumbrances,  burdens,  annual  duties  or  payments,  leases,  or 
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Other  rights  vested  in  any  party  having  any  rights  of  property,  or 
possession  in  or  connected  with  said  subjects. 

{SevetUh)  Offerers  are  understood  to  have  satisfied  themselves 
before  the  roup  as  to  the  value  and  extent  of  the  foresaid  subjects, 
and  as  to  any  burdens,  public,  parochial,  or  otherwise,  affecting 
the  same,  and  as  to  all  other  particulars ;  and  they  shall  not  be 
entitled  to  demand  any  deduction  from  the  price  offered  on  account 
of  any  misunderstanding,  error,  or  alleged  deficiency  in  value,  or 
extent,  or  situation,  or  under  statement  of  said  burdens,  or  any  defect 
of  the  titles,  or  insuflBciency  of  the  right  in  the  exposer's  person;  or 
on  any  other  account  whatever. 

(Eighth)  The  auctioneer's  fee  shall  be  paid  equally  by  the  exposer 
and  the  purchaser. 

{Lastly)  ,  auctioneer,  ,  whom  failing 

,  shall  be  Judge  of  the  Eoup,  with  power  to  determine 
whatever  questions  or  differences  may  occur  at  the  roup  between 
exposer  and  offerers,  or  among  the  offerers  themselves  in  relation  to 
the  foresaid  roup,  and  also  to  adjourn  the  said  roup  from  time  to 
time,  and  to  prefer  the  highest  offerer  in  manner  above  specified,  and 
the  exposer  by  subscribing  these  articles,  and  the  purchaser  by 
subscribing  his  offer,  hereby  consent  to  the  registration  hereof  for 
preservation  and  execution. — In  witness  whereof. 

The  foregoing  examples  of  articles  of  roup  can  be  modified  in  accord- 
ance with  the  circumstances.  Thus  the  subjects  of  sale  may  be  burdened 
with  a  liferent  infeftment  in  favour  of  the  seller's  wife,  which  is  to  remain 
secured  on  the  property  in  the  event  of  her  survivance,  in  which  case 
there  may  be  an  article  declaring  that  the  purchaser  shall  be  entitled  to 
retain  a  capital  sum  to  answer  the  liferent  till  the  death  or  renunciation 
of  the  liferenter,  such  capital  sum  being  declared  a  real  burden  on  the 
lands.  An  example  of  such  a  clause  applicable  to  a  minute  of  sale  has 
been  given  above  (p.  49).  Or  the  estate  may  be  sold  by  a  commissioner 
on  behalf  of  the  proprietor,  or  by  trustees,  which  will  occasion  an  altera- 
tion according  to  the  nature  of  the  trust,  &c.  The  roup  may  also  be  of 
ground  at  an  upset  feu-duty,  or  ground-annual  of  so  much  per  foot  of 
nrontage  or  square  measurement  of  area,  in  which  case  the  property 
will  probably  be  described  by  a  plan,  and  the  conditions  of  feu,  &o., 
detailed  in  a  model  charter  or  contract  referred  to  in  the  articles.  The 
foUowing  form  may  be  used : — 

10.  Articles  of  Roup  and  Feu. 

Articles  and  Conditions  of  Roup  and  Feu  of  All  and  Whole 
{here  describe  the  subjects  to  hefeued  by  boundaries  and  plan,  or  othervnse 
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(18  may  be  required),  which  subjects  are  to  be  exposed  to  feu  by 
public  roup  in  lots  conform  to  said  plan,  by  ,  upon  the 

Articles  and  Conditions  under  written,  within  ,  on  the 

day  of  at  ,  o'clock,  or  at  such  other  time  or  place,  or 

upon  such  other  Articles  and  Conditions,  as  shall  be  appointed  by  any 
Minute  or  Minutes  to  be  annexed  hereto : — 

(First)  The  said  subjects  are  to  be  exposed  to  feu  by  roup  in  such 
lots,  and  in  such  order,  as  the  exposers  may  choose,  at  the  upset  price 
or  annual  feu-duty  of  per  lineal  foot  of  frontage  to  the  said 

streets  of  (or  shillings  per  square  yard,  or 

pounds  per  acre,  or  otherwise  as  the  case  may  be),  or  at  such  other 
upset  annual  feu-duties  as  shall  be  specified  in  any  minutes  to  be 
annexed  hereto,  and  the  highest  or  only  offerer  shall  be  preferred  to 
the  purchase. 

(Second)  Each  offer  after  the  first  shall  exceed  the  immediately 
preceding  offer  by  at  least  the  sum  of  sterling  per  foot  (or 

otherwise),  and  each  offerer  shall  subscribe  his  offer  and  shall  become 
bound  and  obliged  for  the  sum  offered  by  him,  whether  his  offer  is 
subscribed  or  not,  upon  the  conditions  expressed  in  these  Articles,  or 
in  any  minute  to  be  annexed  hereto. 

(Third)  The  feuar  or  purchaser  shall  be  entitled  to  possession 
from  and  after  the  term  of  ,  and  the  feu-duty  shall  begin  to 

run  at  the  term  of  ,  and  be  payable  half-yearly  thereafter 

with  interest  and  periodical  duplicands,  and  on  the  other  conditions 
fully  set  forth  in  the  model  Feu-Charter,  which  is  hereby  held  as 
repeated  and  adopted  as  part  of  these  conditions,  and  binding  upon 
each  offerer,  or  feuar,  or  purchaser,  so  far  as  applicable,  as  if  herein 
contained  in  full. 

(Fourth)  The  purchaser  or  feuar  shall  be  bound  within  ten  days 
after  the  roup,  to  consign  the  sum  of  sterling,  in  respect  of 

each  lot  feued  by  him,  in  the  joint  names  of  himself  and  the  exposers, 
on  deposit-receipt  with  the  Bank,  which  deposit-receipt  shall 

be  retained  by  the  exposers,  and  shall  be  endorsed  by  them  and 
returned  to  the  feuar  upon  the  building  being  carried  up  to  the  floor 
of  the  first  flat  above  the  level  of  the  street ;  and  in  the  event  of 
any  of  the  said  purchasers  or  feuars  failing  to  deposit  the  sum  appli- 
cable to  his  purchase,  the  lot  or  lots  feued  by  him  shall  ipso  facto 
revert  and  belong  to  the  exposers,  and  his  feu  and  purchase  shall  be 
void  and  at  an  end  without  any  necessity  of  any  declarator  to  that 
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effect,  and  the  purchaser  or  feuar  so  failing  shall  be  bound  to  pay  to 
the  exposers  the  sum  of  £100  sterling  as  liquidate  penalty  for  each 
lot  in  respect  of  which  such  failure  occurs. 

{Fifth)  In  case  the  purchaser  or  feuar  shall  fail  to  make  the  fore- 
said deposit,  the  exposers  may  give  notice  of  his  forfeiture  of  the 
purchase  by  roistered  letter  put  into  the  post-office  and  addressed 
to  such  person,  and  the  exposers  may  either  hold  the  said  subjects 
or  lot  thereof,  or  of  new  expose  the  same  to  feu,  or  declare  same 
to  belong  to  the  immediately  preceding  offerer  under  the  same 
conditions. 

{Sixih)  The  Superintendent  of  Works  and  the  exposers  (or  as  the 
ease  may  be)  shall  set  oS  and  measure  the  said  lots  of  ground,  and 
determine  the  levels  and  all  matters  connected  therewith,  and  shall  also 
determine  the  amount  of  feu-duty  payable  for  each  lot,  and  the  measure- 
ments certified  under  the  hand  of  the  said  for  the  time, 
shall  be  held  and  considered  final,  as  true  measurements  of  the 
respective  lots  hereby  expressed. 

{Seventh)  Each  purchaser  or  feuar  shall  be  bound  immediately 
after  his  entry  to  enclose,  so  far  as  not  already  done,  his  feu  or 
purchase  from  the  adjoining  ground  or  streets,  with  a  sufficient 
wooden  fence  to  the  satisfaction  of  the  said  ,  and  shall 

thereafter  maintain  the  same  in  constant  good  repair  until  the 
completion  of  the  buildings  to  be  erected  in  terms  of  said  Feu- 
Charter. 

{Eighth)  Should  one  person  become  feuar  or  purchaser  of  more 
than  two  of  said  lots,  the  feu-duty  of  the  first  two  lots  to  be  deter- 
mined by  the  exposers  shall  commence  to  run  at  the  date  aforesaid, 
but  the  feu-duty  of  any  additional  lots  shall  begin  to  run  one  year 
later  for  the  third  and  fourth  lots,  two  years  later  for  the  fifth 
and  sixth,  and  so  on  imtil  the  lots  feued  by  any  one  person  are 
exhausted. 

{NinUi)  The  exposers  shall  be  bound  to  exhibit  Certificates  and 
Searches  for  incumbrances  affecting  the  foresaid  subjects,  and  the 
successive  proprietors  thereof  for  forty  years  prior  to  the  foresaid 
term  of  entry,  and  to  purge  the  same,  or  such  lot  thereof  as  may  be 
sold,  of  all  incumbrances  appearing  on  said  Searches  as  affecting  the 
same,  and  shall  be  bound  to  execute  and  deliver  a  valid  Feu-Charter 
in  terms  of  the  said  model  deed  to  the  purchaser  and  his  heirs  and 
assignees,  but  the  offerers  and  purchaser  shall  be  understood  to  have 
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satisfied  themselves  as  to  the  validity  and  the  sufficiency  of  the 
title-deeds  and  of  the  right  of  the  exposers,  and  shall  not  be 
entitled  to  object  to  the  same  after  the  sale  upon  any  groimd 
whatever,  nor  to  require  that  the  exposer  shall  pay  any  casualty 
or  composition  to  his  superior,  nor  that  any  other  titles  shall  be 
marde  up. 

(Tenth)  The  purchaser  shall  be  bound  to  relieve  the  exposer  of  all 
claims  in  any  way  competent  to  tenants  in  virtue  of  either  tax  or 
rights  of  possession,  for  improvements,  meliorations,  growing  crops, 
unexhausted  manures,  or  otherwise,  except  only  any  claim  for  re- 
duction of  rent,  on  taking  possession  of  the  subjects  or  otherwise, 
for  the  purpose  of  building,  and  shall  free  the  exposers  of  all-  claims 
of  whatever  nature  at  the  instance  of  such  tenants  or  possessors  of 
all  expense  in  connection  therewith,  and  the  feuars  shall  themselves 
arrange  as  to  obtaining  access  to  the  said  ground  to  be  feued  to 
them. 

{Eleventh)  The  exposers  shall  be  entitled  to  make  or  allow  at 
pleasure,  such  alterations  or  deviations  as  they  may  think  fit  upon 
the  feuing-plans  or  laying  out,  or  upon  the  conditions  of  said  model 
Feu-Charter,  as  regards  any  portion  of  the  subjects  hereby  exposed 
to  feu,  either  at  or  after  the  roup,  or  even  to  depart  entirely  there- 
from, and  in  the  event  of  their  doing  so,  the  feuars  shall  have  no 
right  or  title  to  object  thereto,  and  shall  have  no  claim  in  respect 
thereof. 

{Twelfth)  The  expense  of  the  Feu-Charter  to  be  granted  in  terms 
hereof  shall  be  mutual. 

{Thirteenth)  ,  whom  failing  ,  shall  be  Judge 

of  the  Roup,  with  power  to  determine  whatever  questions  or  difier- 
ences  may  occur  at  the  roup  betwixt  the  exposers  and  oflFerers,  or 
among  the  oflferers  themselves,  in  relation  to  the  foresaid  roup,  to 
prefer  the  highest  offerer,  and  also  to  adjourn  the  said  roup  from 
time  to  time,  and  if  any  dispute  shall  arise  between  the  exposers  and 
the  persons  preferred  to  the  purchase  as  to  the  true  intent  and 
meaning  of  these  presents  or  the  implement  thereof,  the  same  are 
hereby  submitted,  with  power  of  prorogation  from  time  to  time,  to 
the  final  decision  of  ,  whom  failing  ,  whom 

failing  of  an  arbiter  to  be  named  by  the  Sheriff  of  the  County  of 

on  application  to  him  for  that  purpose  by  any  party 
interested,  as  sole  arbiter. 
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{Lastly)  The  expoaers  and   the   offerers  oblige    themselves    to 
implement  the  foresaid  articles  to  each  other  under  the  penalty  of 

to  be  paid  by  the  party  failing  to  the  party  performing 
or  willing  to  perform  attour  performance. — In  witness  whebeof. 


SECTION  II 
THE  DISPOSITION 

This  deed,  greatly  simplified  by  recent  legislation,  still  embodies  the 
essence  of  the  ancient  process  for  the  transfer  of  land.  A  short  statutory 
form  was  first  introduced  by  the  Transference  of  Land  Act,  1847,  which 
at  the  same  time  gave  a  definite  statutory  effect  and  meaning  to  the 
shortened  clauses.  The  Titles  to  Land  Act,  1858,  the  Titles  to  Land 
Gonaolidation  Act  of  1868,  and  the  Conveyancing  Act  of  1874,  still 
farther  simplified  the  principal  clauses,  introduced  description  of  lands 
and  hardens  by  reference,  and  rendered  certain  portions  of  the  older 
forms  no  longer  necessary. 

We  now  give  an  example  of  the  disposition  in  its  simplest  form. 


1.  Disposition  to  Purchaser. 

I,  A  (designcUion),  heritable  proprietor  of  the  subjects  hereinafter 
disponed,  IK  consideration  of  the  sum  of  £  sterling  now  paid 

to  me  by  B  {designation),  of  which  sum  I  hereby  acknowledge  receipt, 
DO  hereby  sell  and  dispone  to  the  said  B  and  his  heirs  and  assignees 
whomsoever,  heritably  and  irredeemably,  All  and  Whole  {here  describe 
the  sheets  conveyed,  stating  the  parish  wliere  this  can  he  done,  and 
county^  or  the  hurgh  arid  county,  in  which  these  are  situated,  or  refer  to 
particular  description  as  contained  in  a  prior  recorded  conveyan^,  deed, 
or  instrument,  in  terms  of  Schedule  {0)  of  37  &  38   Vict,  c,  94 ;  {a) 


(a)  Schedule  (O)  of  37  <S:  38  Vict.  c.  94  (which  refers  to  s.  61  of  the  Act),  is  as 
follovs : — 

SCHEDULE  (0). 

Clause  op  Reference  to  Particular  Description  of  Lands  contained  in  a 

PRIOR  Conveyance,  Deed,  or  Instrument. 

The  lands  (or  subjects)  and  others  (or  the  lands  delineated  and  coloured 
on  a  copy  of  tne  Ordnance  Survey  map  hereto  annexed,  and  signed  as  relative 
hereto)  (or  the  lands  of  A  and  others)  (or  the  house  No.  10  Street  and 

XIJK.  8.  L  5 
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together  with  my  whole  right,  title,  and  interest,  present  and  future, 
therein  {if  the  subjects  are  to  he  held  under  any  burdens  or  restrictions 
Twt  already  constituted,  these  wUl  he  here  inserted,  as  shoian  in  the  style 
of  Feit^Charter,  p,  4 ;  and  if  held  under  burdens  or  restrictions  already 
constituted,  these  will  be  referred  to  in  terms  of  Schedule  (D)  of  31  &  32 
Vict,  c,  101 :  (a)  With  entry  at  the  term  of  :  And  I  assign 

the  writs,  and  have  delivered  the  same  according  to  inventory  hereto 
annexed  and  subscribed  by  me  as  relative  hereto  (or  otherwise  as  may 
be  desired) :  And  I  assign  the  rents :  And  I  bind  myself  to  free  and 
relieve  the  said  disponee  and  his  foresaids  of  all  feu-duties,  casualties 
and  public  burdens  (&) :  And  I  grant  warrandice :  And  I  consent  to 
registration  hereof  for  preservation. — ^In  witness  whereof,  &c. 

With  regard  to  the  above  form  we  have  to  remark — 

(1)  That  it  is  equally  applicable  to  feudal  and  burgage  subjects,  the 

distinction  between  these  having  been  abolished  by  the  Conveyancing  Act 

of  1874  (ss.  25  and  26). 


•others)  {or  other  like  short  description)^  in  the  county  of  {or  in  the  burgh  of 

and  county  of  ^  as  the  case  may  ^),  being  the  lands  {or  subjects) 

particularly  described  in  the  disposition  {or  other  conveyance^  deedy  or  instrument^ 
<is  the  case  may  he),  granted  by  C  D,  and  dated  {insert  date),  and  recorded  in  the 
{specify  Register  of  Sasines),  on  the  day  of  {or  as  particularly  described 

in  the  instrument  of  sasine  or  notarial  instrument)  I'ecorded,  dbc.,  or  as  the  case 
may  be  ;  if  part  only  of  lands  is  conveyed,  describe  svjch  part  as  above,  and  add — being 
part  of  the  lands  particularly  described,  d:c,,  or  thus — ^being  the  lands  {or  sub- 
jects) as  particularly  described,  dsc.,  with  the  exception  of  {and  describe  the  part 
excepted).  In  every  case  of  a  description  by  reference  sufl&cieut  information  should 
be  given,  notwithstanding  the  reference,  as  to  the  nature  of  the  subject  and  its 
situation,  as  to  reasonably  identify  it. 

(a)  Schedule  (D)  of  31  &  32  Vict,  c  101  (which  refers  to  s.  10  of  the  Act),  is  as 
follows : — 

Clause  of  Reference  to  Real  Burdens,  Conditions,  &c.,  in  Investiture. 

[After  the  description  of  the  lands,  instead  of  inserting  the  burdens,  dx.,  ai  length, 
these  may  be  referred  to  as  follows,  tn«.]— But  always  with  and  under  the  real 
burdens,  conditions,  provisions,  and  limitations  [or  svxih  of  these  as  may  apply  or 
have  reference  to  the  case]  specified  in  a  deed  [or  instrument  {here  specify  a  deed  or 
conveyance  in  which  the  burdens,  dbc,,  were  first  inserted,  or  any  siwsequent  deed  or 
conveyance  in  which  they  are  inserted,  forming  part  of  the  progress  of  the  titles  to  the 
lands)],  recorded  [specify  Register  of  SoMnes,  or,  if  the  deed  or  conveyance  as  recorded 
has  beeti  previously  referred  to,  say,  in  the  said  deed  {or  instrimient)-- recorded  as 
aforesaid]  on  the        day  of  in  the  year 

[And  in  subsequent  clauses  in  which  it  is  requisite  or  usual  to  refer  again  to  the 
burdens,  dx,,  the  reference  may  be  made  thus] — But  always  with  and  under  the  real 
burdens,  conditions,  provisions,  and  limitations  [or  such  of  these  as  may  apply  or 
have  reference  to  the  case]  before  referred  to. 

(6)  Note, — If  the  subjects  have  been  held  burgage  this  clause  will  be  as 
follows : — "  And  I  bind  myself  to  free  and  relieve  the  said  disponee  and  his  fore- 
^*  saids  of  all  ground-annual,  cess,  annuity,  and  other  public  burdens." 
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(2)  That  although  the  word  "  dispone  "  is  by  section  27  of  this  Act 
declared  unnecessary  in  any  deed  or  writing  as  a  conveyance  of  heritage 
earning  into  operation  after  the  passing  of  that  Act  (7th  August  1874), 
provided  it  contains  any  other  word  or  words  importing  conveyance  or 
tnuiaference,  or  present  intention  to  convey  or  transfer,  it  appears  of 
advantage  still  to  retain  it,  as  having  by  practice  become  distinctive  of 
such  conveyance. 

(3)  That  the  above  form  differs  from  the  Schedule  (B),  No.  1,  appended 
to  the  Act  of  1868,  in  omitting  the  clauses  of  resignation  and  holding. 
The  Conveyancing  Act  of  1874  makes  these  unnecessary ;  but  in  a  disposi- 
tion by  a  vassal  to  a  superior  for  the  purpose  of  consolidation,  the  clause 
"  and  I  resign  the  said  subjects  and  others  ad  perpeiuam  remanenHam  "  may 
be  inserted  (see  below,  p.  101). 

Id  the  preceding  form  it  is  taken  for  granted  that  there  are  no  special 
eirctunstances  in  the  position  of  the  parties  which  can  affect  the  expression 
of  the  deed ;  that  the  sale  has  proceeded  on  a  private  bargain  between 
them ;  that  the  subject  sold  is  one  which  has  passed  undivided  by  a 
connected  series  of  titles ;  that  it  is  in  the  natural  possession  of  the  seller ; 
that  his  titles  are  completed  by  infeftment  in  his  own  person ;  and  that 
these  titles  are  to  pass  into  the  custody  of  the  purchaser  along  with  the 
diapositioD. 

In  other  circumstances,  or  in  case  accessory  provisions  are  necessary, 
corresponding  variations  on  the  narrative,  dispositive,  or  other  clauses  of 
the  disposition  must  be  adopted  j  and  of  these  examples  will  now  be 
given. 


L — ^Variations  with  Ebspect  to  the  Disponer,  and  which  will  be 
required  according  as  the  deed  is  granted  by — 

1.  The  Tutors  of  a  Pupil. 

2.  A  Minor  with  Consent  of  his  Curators. 

3.  A  Husband  with  Consent  of  his  Wife  (including  judicial  ratifica- 

tion). 

4.  A  Wife  with  Consent  of  her  Husband  (including  judicial  ratifica- 

tion). 

5.  An  Heir  unserved. 

6.  Testamentary  Trustees. 

7.  Trustees  for  Creditors. 

8.  A  Special  Commissioner. 

9.  A  Corporation  or  a  Limited  Company. 

10.  A  Limited  Proprietor  under  Judicial  Authority,  or  otherwise. 

IL  A  Firm. 

12.  Unincorporated  Bodies. 


(1.)  By  Tutors  for  a  PupU, 

Alienation  of  a  pupil's  heritage  is  not  at  common  law  within  the 
powers  of  a  tutor,  but  the  Court  of  Session  has,  in  the  exercise  of  its 
juMe  cffimvm^  granted  the  tutor  a  warrant  to  sell,  in  cases  of  necessity  or 
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of  extreme  expediency.(a)  Where  the  pupil's  property  is  entailed,  a  sale 
can  proceed  only  under  the  sanction  of  a  private  Act  of  Parliament^  in 
order  to  obtain  which  necessity  must  in  like  manner  be  proved. 

It  is  to  be  remarked  that  power  to  sell  is  not  one  of  the  special  powers 
for  which  a  judicial  factor  may  apply  to  the  Court  under  the  Pupils 
Protection  Act  of  1849. 

In  the  case  of  ClirUan,  20th  October  1875,  3  E.  62,  special  authority 
was  given  to  a  father,  as  administrator-in-law  of  his  pupil  son,  to  feu  part 
of  the  son's  estate.  When  a  sale  is  made,  the  disposition  is  granted  by 
the  tutor  or  guardian,  without  making  up  any  title  in  his  own  person,  if 
the  pupil's  title  is  complete. 

The  following  is  a  style  which  relates  to  a  sale  for  payment  of  debt» 
and  can  easily  be  accommodated  to  other  circumstances  if  these  occur : — 


Disposition  by  Tutors. 

We,  a  (designation)  and  B  (designation),  tutors  nominated  and 
appointed  by  the  deceased  C  (designation)  to  D  (designation),  his 
eldest  son,  conform  to  Trust-Settlement  containing  a  nomination 
of  tutors  and  curators,  executed  by  him,  bearing  date  , 

and  recorded  in  the  Books  of  Council  and  Session  » 

CONSIDERING  that  the  said  C  was  at  the  time  of  his  death  indebted 
and  owing  sundry  sums  of  money  which  affected  his  estate  of  X  in 
the  county  of  Y ;  and  that  it  became  necessary  to  dispose  of  the  said 
estate  for  payment  of  the  said  debts ;  that  an  action  having  accord- 
ingly been  brought  in  the  Court  of  Session  at  our  instance  for  the 
above  purpose  against  E,  F,  and  G  {give  full  n^mes  and  designations 
in  each  case),  nearest  in  kin  of  the  said  D,  and  the  heirs  entitled  to 
succeed  in  their  order  after  him  to  the  said  estate,  and  against  the 
creditors  of  the  said  deceased  C,  the  said  Court,  by  their  act  and 
decree,  dated  ,  and  extracted  ,  authorised 

us,  the  said  tutors,  to  sell  the  said  estate  in  manner  and  on  the 
conditions  therein  specified,  as  the  said  act  and  decree  in  itself  more 
fully  bears :  And  that  the  said  estate  having  in  terms  thereof  been 
advertised,  and  thereafter  exposed  to  sale  by  public  roup,  &c. : 
Therefore  we,  as  tutors  foresaid,  do  hereby,  under  the  authority  of 
the  said  act  and  decree,  sell  and  dispone  to  and  in  favour  of,  &c.  (&) 
(as  in  vsualform), 

(a)  See  the  cases  of  Logan,  25  R.  51,  and  GUligan,  1898,  25  R.  876,  and  also 
Parrot  v.  Fraser,  1810,  Hume,  889,  as  to  the  limitation  of  tutors'  powers,  even 
when  they  had  received  express  authority  from  the  father  of  the  pupil,  to  sell 
heritage. 

(6)  If  there  is  any  other  specialty,  it  will  probably  be  mentioned  in  thfr. 
decree,  which  should  also  specify  the  nature  of  the  warrandice. 
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The  chuifie  of  warrandice  will  bind  the  tutors  in  warrandice  from 
fact  and  deed  only,  and  the  papil,  and  his  heirs  and  successors,  in  absolute 
varrandiee.  And  in  a  case  of  this  nature  it  would  clearly  be  expedient 
for  the  purchaser  to  have  bis  title  fortified  by  conveyances  of  the  debts 
paid  out  of  the  price  of  his  purchase,  such  conveyances  being  qualified 
ao  as  to  be  effectual  only  subsiaiarie^  and  in  the  event  of  the  title  to  the 
estate  itself  being  disturbed. 


(2.)  By  a  Minor  with  Consent  of  his  Curators.{a) 

By  the  law  of  Scotland  a  minor  can  validly,  by  a  deed  inter  vivos^ 
ocmvey  his  heritable  estate.  If  he  was  no  curator,  or  if  the  curator 
consents,  the  deed  is  reducible  within  the  quadriennium  utile  on  the 
groands  of  minority  and  lesion.  If  he  has  a  curator,  and  the  deed  is 
^nted  without  his  consent,  the  deed  is  reducible  within  forty  years.  It 
u  of  importance,  therefore,  to  preserve  evidence  of  the  application  of  the 
price,  and  to  state  the  same  in  the  disposition  or  in  some  relative  docu- 
ment. In  case  of  giving  the  statement  in  the  disposition,  the  deed  may 
be  ezpreased  as  follows : — 


I,  A  (designation),  heritable  proprietor  of  the  subjects  after 
disponed,  with  the  special  advice  and  consent  of  B,  C,  and  D 
{d^siffnaiions),  accepting  and  surviving  curators  appointed  to  me 
by  the  now  deceased  E  {designation),  my  father,  conform  to  Trust- 
Disposition  $ind  Settlement  executed  by  him,  containing  a  nomina- 
tion of  tutors  and  curators,  whereby  a  majority  of  the  tutors  and 
curators  accepting  and  acting  for  the  time  is  declared  a  quorum, 
dated  ,  and  recorded  in  the  Books  of  Council  and  Session 

{or  curators  chosen  by  me  in  an  action  of  choosing 
curators  at  my  instance,  <&c.,  as  the  case  may  be),  in  consideration 
of  the  sum  of  £  sterling,  being  the  sum  stipulated  and  agreed 

on  between  me,  with  consent  foresaid,  and  F  {designation),  as  the 
adequate  price  and  value  of  the  lands  and  others  after  specified; 
and  which  sum  of  money,  it  was  agreed  between  me  and  the  said 
F  was  to  be  applied  by  him  in  paying  the  following  debts  due  by  my 
father,  viz.  {h^re  specify  the  grounds  of  debt) :  And  NOW  seeing  that 
the  said  F  has,  in  implement  of  the  said  agreement,  applied  the  said 
price  in  manner  foresaid,  and  has  obtained  assignations  thereof  in 

(a)  Note, — ^With  reference  to  mortis  catisa  dispositions  by  minors,  see  case  of 
Bnuuti  TrvMeei^  19th  Dec  1874,  2  R.  258,  where  the  rule  applicable  to  subjects 
heritable  merely  detiinaiione  is  distinguished  from  that  applicable  to  subjects 
heritable  ma  naiura.  The  style  gi^en  above  has  no  ^f erence  to  curaiors  wmis, 
who  cannot  sell  without  the  authority  of  the  Court 
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his  favour  to  enable  him  to  discharge  the  same  as  the  consideration 
for  the  granting  hereof :  Therefore,  &c. 

Such  a  disposition  as  this  will  in  general  proceed  on  articles  of  roup ; 
and  the  narrative  will  be  modified  accordinglv.  The  debts  paid  out  of 
the  price  may  be  actually  discharged  and  the  discharged  pounds  of  debt 
delivered  to  the  seller.  If,  however,  the  above  style  is  adopted,  a  formal 
discharge  of  the  debts  may  be  inserted  at  the  end,  declaring  that  they 
shall  revive  as  if  still  subsisting,  should  the  disposition  ever  be  success- 
fully impugned.  The  warrandice  will  be  absolute  against  the  minor,  and 
from  fact  and  deed  only  against  the  curators.  The  disposition  will  be 
signed  by  the  curators  as  well  as  the  minor. 


(3.)  By  a  Husband  with  Consent  of  his  Wife, 

I,  A  (naifm  and  designation),  heritable  proprietor  of  the  lands  and 
others  hereinafter  disponed,  with  consent  of  B  (full  naine)^  my 
spouse,  for  all  right  of  liferent,  conjunct  fee,  terce,  or  other  right 
which  she  has  or  can  claim  therein,  or  to  any  annual-rent  or  annuity 
payable  furth  thereof ;  and  I  the  said  B,  for  myself,  my  own  right 
and  interest,  with  the  special  advice  and  consent  of  the  said  A,  my 
husband ;  and  we  both,  with  joint  consent  and  assent,  in  considera- 
tion of,  &c.  (here  narrate  the  cause  of  granting,  &c,) :  Therefore,  &c. 

Dispositions  of  this  kind  ought  to  be  judicially  ratified  by  the  wife,  the 
form  of  ratification  being  as  follows : — 

At  ,  the  day  of  19    ,  in  presence  of  F 

(name  and  designation),  one  of  His  Majesty's  Justices  of  the  Peace  for 

,  COMPEARED  personally  B  (full  name),  wife  of  A  (name 
and  designation),  and  in  absence  of  her  said  husband  ratified  and 
APPROVED  of  the  within  Disposition  (if  the  Batification  he  separate 
from  the  Disposition  say^-^i  a  Disposition,  dated  , 

granted  by  her  said  husband  for  himself,  with  consent  of  her  the 
said  B,  and  by  her  for  herself  with  consent  of  her  said  husband,  and 
by  them  both  with  joint  consent  and  assent,  in  favour  of  D  (designa- 
tion), of  the  lands  of  E  and  others  therein  specified),  and  that  in  the 
whole  articles  and  clauses  thereof ;  and  declared  that  she  was  noways 
coacted,  compelled,  or  seduced  to  grant  or  concur  in  the  same,  but 
that  she  did  so  of  her  own  free  will  and  motive ;  and  she  gave  her 
great  oath  that  she  would  never  quarrel  or  impugn  the  same, 
directly  or  indirectly,  in  any  manner  of  way,  in  time  coming,  as  she 
should  answer  to  God.  (Signed)    B. 

F,  J.P. 
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If  the  ratification  be  separate  from  the  dispositioD,  a  docquet  should  be 
endorsed  on  the  latter,  bearing  that  it  is  the  disposition  referred  to  in  the 
ratification.    The  docquet  will  be  signed  by  the  wife  and  the  Justice. 

(4)  By  a  Wife  with  Consent  of  her  Husband. 

If  the  lands  to  be  conveyed  are  the  property  of  the  wife,  she  is  of  course 
the  principal  granter  of  the  deed  ;  but  the  husband  concurs  for  any  right 
or  interest  he  may  have,  and  as  taking  burden  on  him  for  the  wife,  even  if 
his  rights  are  expressly  excluded  in  the  title  in  favour  of  his  wife.  A  wife 
may  dispone  without  consent  of  her  husband  in  certain  cases  where  his 
rigiits  have  been  conventionally,  or  by  statute,  or  in  some  other  way 
excluded ;  bat,  on  the  other  hand,  e,g,,  in  regard  to  marriage  provisions, 
eren  with  consent  of  her  husband,  she  cannot  alienate  her  property. 

The  form  of  such  deed  is  as  follows : — 

I,  A  {fvU  name),  wife  of  B  (name  and  designation),  heritable  pro- 
prietrix  of  the  subjects  hereinafter  disponed,  with  the  special  advice 
and  consent  of  my  said  husband,  and  I  the  said  B,  for  myself,  my 
own  right  and  interest,  and  as  taking  burden  on  me  for  my  said  wife, 
and  we  both,  and  with  joint  consent  and  assent,  IN  consideration  of 
the  sum  of  £  sterling  instantly  (or  a»  the  case  may  he)  now  paid 

to  us  by  C  {name  and  designation)  as  the  price  thereof,  of  which  sum 
we  hereby  acknowledge  the  receipt,  do  hereby  sell  and  dispone  {as 
before^  p.  65):  With  entry  at  the  term  of  '  :  And  we 

assign  the  writs,  and  have  delivered  the  same  according  to  inventory 
{or  otherwise  as  the  case  may  he) :  And  we  assign  the  rents :  And  we 
bind  ourselves  to  free  and  relieve  our  said  disponee  and  his  fore- 
saids of  all  feu-duties,  casualties,  and  public  burdens :  And  we  grant 
warrandice :  And  we  consent  to  registration  hereof  for  preservation. 
— Is  witness  whereof,  &c. 

A  ratification  is  appropriate  in  this  as  in  the  preceding  case. 


(5.)  By  an  Heir  unserved. 

In  this  case  the  purchaser  has  two  modes  of  completing  his  title, 
aeeordine;  as  it  is  or  is  not  intended  to  complete  a  title  in  the  person  of  the 
heir.  The  latter  case  is  provided  for  by  s.  10  of  the  Conveyancing  Act  of 
1874.  In  the  former  case,  which  is  the  only  one  we  are  called  on  to  con- 
sider here,  the  disposition  by  the  heir  will  run  as  follows : — 

I,  A  {designation),  eldest  lawful  son  {or  otherwise  as  the  case  may 
be)  and  apparent  heir  of  the  deceased  B  {designation),  and  as  such. 
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proprietor  of  the  subjects  after  disponed,  in  consideration  of  the 
sum  of  sterling  now  paid  to  me  by  C  (desiffnation)  as  the  price 

thereof,  of  which  sum  I  hereby  acknowledge  the  receipt,  do  hereby 
SELL  and  dispone  (and  so  on,  as  in  the  case  of  an  ordinary  Disposition^ 
down  to  the  dose  of  the  dispositive  clattse  and  term  of  entry,  after  which 
the  deed  will  proceed  as  follows) — In  which  subjects  I  bind  myself  at 
my  own  expense  to  procure  myself  lawfully  served  and  decerned  heir 
foresaid,  and  validly  infeft  and  seised :  And  I  hereby  constitute  the 
said  C  my  procurator,  with  full  power  to  obtain  me  served  and 
decerned  and  infeft  as  aforesaid,  and  for  that  purpose,  for  me  and  on 
my  behalf,  to  subscribe  and  present  all  Petitions  for  Service,  whether 
General  or  Special,  obtain  decrees  therein,  and  to  record  such  decrees 
or  to  expede  and  record  Notarial  Instruments  thereon,  and  generally, 
and  as  fully  in  all  respects  as  I  could  do  myself,  to  do  whatever  else 
may  be  necessary  or  proper  in  the  premises :  And  I  assign  the  writs. 
&c.  {add  remaining  clauses  as  in  ordinary  Disposition). 


(6.)  By  Testamentary  Trustees, 

We,  a  (designation),  B  (designation),  and  C  (designation),  trustees 
original  and  assumed,  now  acting  under,  &c. 

The  settlement  codicils,  &c.,  constituting  the  trust  should  be  identified 
by  granter,  date,  recording,  &c.  The  clauses  are  the  same  as  in  an  ordinary 
disposition,  the  trustees  granting  the  formal  clauses  "  as  trustees  foresaid.'' 
Warrandice  will  be  given  from  fact  and  deed  only,  but  the  trust-estate  and 
the  beneficiaries  thereunder  may  be  bound  in  full  warrandice.  It  is  not 
necessary  that  all  the  trustees  should  be  infeft.  The  deed  is  sufficiently 
granted  if  signed  by  a  majority  and  quorum,  this  being  stated  in  the 
testing  clause,  though  the  deed  itself  is  in  name  of  the  whole  trustees. 


(7.)  £y  Trustees  for  Creditors. 

A  disposition  of  heritable  subjects  by  trustees  for  creditors  contains 
no  peculiarity  except  in  the  narrative,  which  must  be  regulated  by  the 
nature  and  objects  of  the  trust,  and  the  mode  in  which  the  subjects  have 
been  sold,  viz.,  by  public  roup  or  private  bargain.  A  trustee  under  a  cessio 
must  make  up  his  own  title  by  notarial  mstrument,  and  must  sell  by 
public  roup.  A  trustee  in  sequestration  may  sell  by  public  roup  without 
making  up  a  title,  or  may  concur  with  a  heritable  creditor  in  selling,  or 
may  sell  privately  with  certain  creditors'  consent,  and  with  the  consent 
of  the  Accountant  of  Court,  but  the  Accountant  is  not  made  a  party  to 
the  disposition. 
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In  the  case  of  a  private  sale,  under  a  trust  for  payment  of  debt,  the 
narratiTe  may  run  thus : — 

We,    a   (destgnation)  and   B  (designation),  CONSIDERING  that  C 
{dmgnation)  by  Trust-Disposition,  dated  ,  and  with 

Warrant  of  Begistration  thereon  in  our  favour,  recorded  in  the 
(tpecify  HegisUr  ofSasines  and  date  of  recordin>g),  for  the  causes  and 
under  the  conditions  therein  mentioned,  conveyed  to  us  the  subjects 
hereinafter  disponed,  and  that  in  trust  for  behoof  of  his  creditors,  in 
manner  and  with  the  powers  therein  specified  (here  narrate  or  refer 
to  the  powers  to  sell,  and  the  declaration  that  the  purchaser  is  not  to  be 
eoneemed  with  the  application  of  the  price) :  And  considering  that,  by 
virtue  of  the  powers  thereby  conferred  on  us  to  sell  the  said  subjects 
by  private  bargain,  we  have  agreed  to  sell  the  same  to  D  (designation) 
for  the  sum  of  £  sterling,  as  the  stipulated  price  thereof :  And 

NOW  SEEING  that  the  said  D  has  made  payment  to  us,  as  trustees 
foresaid,  of  the  said  sum  of  £  ,  whereof  we  hereby  acknowledge 
tiie  receipt :  Therefore  we,  as  trustees  foresaid,  do  hereby  sell  and 
dispone,  &e. 

The  deed  proceeds  in  ordinary  form ;  only  it  is  to  be  observed  that  the 
tmstees  in  such  a  case  bind  themselves  in  warrandice  only  from  fact  and 
deed.  They  may,  however,  assign  the  clause  of  warrandice  contained  in 
the  conveyance  in  their  favour,  by  which  also  power  is  usually  conferred  on 
them  to  bind  their  constituent  and  the  trust-estate  in  absolute  warrandice, 
or  otherwise  exercise  these  powers  as  may  be  desired.  A  disposition  by 
a  trustee  on  a  bankrupt  estate  should  be  granted  with  consent  of  the 
eommissioners. 


(8.)  By  a  Person  having  a  Special  Commission  to  sell,  receive  Payment 
of  the  Price,  and  Grani  the  necessary  Disposition, 

I,  A  (designation),  factor  and  commissioner  for  B  (designation), 
heritable  proprietor  of  the  subjects  after  disponed,  conform  to  factory 
and  commission  by  the  said  B  in  my  favour,  dated  ,  and 

recorded  in  the  Books  of  Council  and  Session  ,  by  which 

factory  and  commission  I  am  specially  empowered  to  sell  the  said 
subjects,  and  that  either  by  public  roup  or  private  bargain,  to  receive 
payment  of  the  price,  and  to  grant  and  deliver  to  the  purchaser  a 
Disposition  thereof  containing  all  usual  and  necessary  clauses,  and 
particularly  a  clause  binding  the  said  B  in  absolute  warrandice,  and 
by  which  it  is  specially  provided  and  declared  that  the  purchaser 
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shall  have  no  concern  with  the  application  of  the  price  to  be  paid  by 
him :  Considering  that,  in  exercise  of  the  powers  so  conferred  on  me, 
I  agreed  to  sell  the  said  subjects  to  C  (desiffnation)  at  the  price  of 
£  (if  the  sale  has  been  under  articles  of  roup,  the  narrative  unll 

be  varied  accordingly,  as  in  the  form  hereafter  given  for  such  sale,  p.  76) ; 
and  that  the  said  C  has  instantly  made  payment  to  me  of  the  said 
price,  whereof  I  hereby  acknowledge  the  receipt:  Therefore  I  do 
hereby  sell  and  dispone,  &c. 

The  deed  thea  proceeds  in  the  usual  form,  but  with  this  variatiou  in 
the  clause  of  warrandice  :— 

And  I  grant  warrandice  on  my  own  part  from  fact  and  deed  only, 
and  bind  the  said  B  in  absolute  warrandice. 

(9.)  By  a  Burgh  or  other  Corporation,(a) 

We,  the  Provost,  Magistrates,  and  Councillors  of  the  Burgh  of  A, 
as  representing  the  community  thereof,  considering  that  {liere  narrate 
tlie  inductive  cause  of  the  sale,  and  the  price  agreed  upon{b)):  And 
seeing  that  the  said  X  has  instantly  made  payment  to  F,  Treasurer 
of  the  said  Burgh  of  A,  for  behoof  of  the  community  of  the  said  burgh, 
the  foresaid  sum  of  £  :  Therefore  we  do  hereby  sell  and 

dispone,  &c. 

In  the  clause  of  warrandice  and  other  obligatory  clauses  the  granters 
bind  themselves  and  their  successors  in  office,  and  the  community  which 
they  represent.  The  testing  clause  will  bear  that  the  deed  is  signed  at  a 
meeting  and  in  name  and  by  authority  of  the  council  by  the  provost,  or 
other  magistrate  or  councillor  presiding,  and  the  town  clerk,  either  with 
or  without  the  common  seal  being  adhibited.  In  the  case  of  Edinburgh  it 
runs  as  follows : — 

In  witness  whereof  these  presents,  written  by  ,  clerk  to 

A,  Town  Clerk  of  Edinburgh,  are  subscribed  by  the  Eight  Honour- 
able and  the  said  A,  both  of  the  City  of  Edinburgh,  in  name 
and  by  authority  of  the  Lord  Provost,  Magistrates,  and  remanent 
Members  of  Council  present  in  council  at  Edinburgh  on  the 
day  of  ,  before  these  witnesses,  &c. 


(a)  See  the  Town  Councils  (Scotland)  Act,  1900,  s.  9. 


[b)  The  conveyancer  must  keep  in  view  that  by  3  Geo,  IV.  c.  91,  ss.  5  and  6, 
certain  regulations  are  prescribea  for  the  sale  oi  property  belonging  to  royal 
burghs;  amonff  others,  that  the  sale  shall  be  made  by  public  roup.  In  cases 
falling  under  uiat  Act,  therefore,  the  narrative  of  the  conveyance  must  state  the 
observance  of  the  provisions  of  the  statute,  and  recite  the  articles  of  roup,  according 
to  the  form  given  at  p.  76. 


r 
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By  altering  the  narrative  according  to  the  fact  the  preceding  form  will 
apply  to  the  case  of  a  corporation  or  body  politic  of  any  other  description 
disposing  of  their  property.     In  the  case  of  corporations  by  roval  charter,  &^J^^^ 
ami  joint-stock  companies  and  banking  companies  incorporated  under  the  stock  oom- 
Acts  regulating  these  companies,  the  conveyance  is  granted  in  the  cor-  Jj^jJ^^^ 
porate  name,  as,  for  example — "  We,  the  Commercial  Bank  of  Scotland, 
"  incorporated  by  royal  charter." 

As  to  the  manner  in  which  deeds  by  companies  registered  under  the  Execotton 
Companies  Acts  may  be  executed,  section  56  of  the  Conveyancing  Act  of  limited ,  ^ 
1874  provides  that  "Any  deed  executed  after  the  commencement  of  this  «"»!*"«• 
"  Act  to  which  any  com  pan  v  registered  under  *  The  Companies  Acts  1862 
"  'and  1867 '  is  a  party,  shall  be  held  to  be  validly  executed  in  Scotland  on 
**  behalf  of  such  Ck>mpany  if  the  same  is  either  executed  in  terms  of  the 
**  provisions  of  these  Acts,  or  is  sealed  with  the  common  Seal  of  the  Com- 
"  puiy»  and  subscribed  on  behalf  of  the  Company  by  two  of  the  OrdiYiary 
**  Directors,  and  the  Secretary  of  the  Company,  and  such  subscription  on 
"  behalf  of  the  Company  shall  be  equally  binding  and  effectual  whether 
**  attested  by  witnesses  or  not."    Certain  companies,  however,  have  in 
addition  special  methods  of  execution  of  deeds,  for  which  reference  would 
require  to  be  made  to  their  articles  of  association. 

(10.)  By  a  Limited  Proprietor  under  Judicial  Authority. 

An  heir  of  entail,  for  example,  may,  in  virtue  of  a  special  Act  of 
Parliament  or  the  Entail  Statutes,  have  obtained  authority  from  the  Court 
of  Session  to  sell  certain  portions  of  the  estate.  In  such  cases  the  narrative, 
before  reciting  the  articles  of  roup,  &c.,  will  proceed  thus : — 

I,  A  {demgnation),  heir  of  entail  in  possession  of  the  estate  of  X, 
in  the  county  of  Y,  coNsroBRiNG  that  by  decree  of  the  Lords  of 
Council  and  Session,  dated  the  day  of  ,  obtained  at 

my  instance,  under  the  authority  of  the  Act  of  the  11  &  12  Vict. 
c  36,  entituled,  "  An  Act  for  the  Amendment  of  the  Law  of  Entail 
"  in  Scotland  "  {or  otherwise,  as  the  case  may  be),  warrant  was  granted 
for  the  sale  of  certain  parts  of  the  said  estate,  including  the  subjects 
after  disponed,  by  public  roup,  &c. 

(11.)  By  a  Firm. 

The  only  peculiarity  in  this  case  is  that  the  disposition  will  be  granted 
by  the  persons  in  whose  name  the  title  stands  in  trust  for  the  firm,  but 
the  firm  and  all  the  partners  should  also  join  as  granters  of  the  deed. 

(12.)  By  an  Unincorporated  Body. 

Clubs,  societies,  or  associations  having  no  legal  persona  may  hold  herit- 
able property  by  trustees,  whose  powers  will  be  regulated  and  limited  by 
the  rules  of  the  body.  In  the  iu)sence  of  a  sufficiently  express  power  in 
the  title  of  such  trustees,  the  disposition  should  narrate  the  steps  taken 
by  the  body  to  authorise  their  trustees  to  sell. 
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II. — ^Variations  with  Eespect  to  the  Cause  of  Granting. 

1.  Gratuitous  Dispoeitions. 

2.  Disposition  proceeding  upon  a  Minute  of  Sale. 

3.  Disposition  proceeding  upon  Articles  of  Koup,  or  under  the  Powers  of 

Sale  in  a  Bond. 

4.  Disposition  under  the  Powers  contained  in  a  Bond  and  Disposition  in 

Security. 

5.  Disposition  where  it  is  agreed  that  Existing  Securities  shall  transmit 

against  the  Purchajser. 


(1.)  Griduitous  Dispositions, 

By  the  provisions  of  the  Stamp  Laws  it  is  required  that  the  true  price 
or  consideration  of  granting  be  expressed,  in  respect  of  which  a  stamp 
indicating  an  ad  valorem  duty  must  be  impressed  on  the  deed,  unless  where 
it  is  granted  nwrtis  causa,  and  is  therefore  exempt  from  duty.  If,  there- 
fore, the  cituse  of  granting  the  disposition  be  gratuitous,  the  ordinary  deed 
stamp  which  may  be  in  force  at  the  time  (presently  105.)  will  be  impressed, 
and  the  disposition  will  run  as  follows : — 

I,  A  (designation),  heritable  proprietor  of  the  subjects  hereinafter 
disponed,  for  the  love,  favour,  and  affection  which  I  have  and  bear  to 
B  (designation)  (or  for  certain  good  causes  and  considerations,  but 
without  any  price  being  paid  therefor),  do  hereby  give,  grant,  and 

DISPONE,  &c. 

This  form  is  distinguished  from  the  ordinary  disposition  chiefly  by  the 
substitution  of  the  words  "give  "  or  "grant"  for  the  term  "sell,"  which 
is  used  in  the  latter.  The  clause  of  warrandice  will  not,  of  course,  in  a 
gratuitous  disposition  be  absolute,  but  it  is  usual  for  the  granter  to 
warrant  the  conveyance  from  his  own  facts  and  deeds. 


(2.)  Disposition  proceeding  on  a  Minute  ofScUe. 

I,  A  (designation),  heritable  proprietor    of   the   subjects  after 
disponed,  IN  implement  of  a  Minute  of  Sale  dated  ,  entered 

into  between  me  of  the  first  part,  and  B  (designation),  of  the  second 
part,  and  in  consideration  of  the  sum  of  £  sterling  instantly 

paid  to  me  by  the  said  B,  being  the  price  thereby  agreed  on,  of  which 
I  hereby  acknowledge  the  receipt,  do  hereby  sell  and  dispone  to 
the  said  B,  &c. 

(3.)  Disposition  proceeding  upon  Articles  of  Roup, 

I,  A  (designation),  heritable   proprietor  of    the  subjects  after 
disponed,  considering  that  upon  the  day  of  19    ,  I 


THE   DISPOSITION  77 

exposed  the  said  subjects  to  public  roup  and  sale,  in  terms  of  certain 
Articles  and  Conditions  of  Eoup  dated  the  :  And  that  B 

being  the  highest  (or  only)  offerer  for  said  subjects  (if  necessary  add 
here — and  having  declared  that  he  made  the  offer  on  behalf  of  C, 
the  said  C)  was  by  the  Judge  of  the  Eoup  preferred  to  the  purchase 
at  the  price  of  £  sterling,  all  as  the  said  Articles  and  Minute 

of  Enactment  and  Preference  thereon  in  themselves  more  fully  bear  : 
And  xow  seeing  that  the  said  B  (or  C)  has,  in  terms  of  the  said 
Articles,  made  payment  to  me  of  the  said  price  of  £  sterling, 

of  which  I  hereby  acknowledge  the  receipt :  Therefore  I  do  hereby 

DISPONE,  &a 

If  the  purchase  is  made  for  behoof  of  another,  and  the  agent  has  not 
declared  this  at  the  roup,  but  is  himself  enacted  the  purchaser,  the  narra- 
tive clause  will  show  this,  and  he  should  be  made  a  party  to  the  disposi- 
tion, which  in  these  circumstances  will  be  varied  as  follows : — 

And  seeing  that  the  said  B  has  since  declared  that  he  made  the 
said  purchase  for  behoof  of  C  (designation),  and  that  the  said  C  has, 
in  terms  of  the  said  Articles,  made  payment  to  me  of  the  said  price 
of  £  sterling,  of  which  I  hereby  acknowledge  the  receipt: 

Therefore  I  the  said  A,  with  consent  of  the  said  B,  and  I  the  said 
B  for  all  right,  title,  and  interest  I  have  in  and  to  the  said  subjects 
in  consequence  of  my  said  purchase,  and  we  both  with  joint  consent 
and  assent,  DO  hereby  dispone,  &c.  (o^  before). 

Where  the  lands,  &c.,  are  sold  under  the  powers  contained  in  a 
bond  and  disposition  in  security,  the  disposition  will  be  in  the  following 
terms : — 


(4.)  Disposition  under  the  Poivers  contained  in  a  Bond  arid  Disposition 

in  Security. 

I,  A  (desiffiwiion),  considering  that  in  virtue  of  the  powers  of 
sale  contained  in  a  Bond  and  Disposition  in  Security  for  £ 
sterling  granted  by  B  (designation)  in  my  favour,  dated  ,  and 

recorded  (specify  Register  of  Sasines  and  date  of  recording),  and  after 
due  intimation,  requisition,  and  protest,  and  advertisements  in  terms 
of  law,  I,  on  the  day  of  ,  exposed  the  subjects  after 

mentioned  to  public  sale  in  terms  of  Articles  and  Conditions  of  Eoup 
executed  by  me,  &c. 
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Continue  as  in  the  case  of  an  ordinary  disposition  under  Articles  of 
Boup  down  to  the  clause  of  warrandice,  which  will  be  expressed  in  the 
following  terms : — 

And  I  grant  warrandice  from  fact  and  deed  only,  and  bind  the 
said  B  and  his  heirs  and  successors  in  absolute  warrandice. 


(5.)  Disposition  where  it  is  cugreeA  tluU  Existing  Securities  shall 
form  Fart  of  the  Price,  ani  shall  transmit  against  the 
Purchaser. 

By  section  47  of  the  Conveyancing  Act  of  1874  it  is  enacted  that  "  an 
"  heritable  security  for  money  duly  constituted  upon  an  estate  in  land  " 
(subject  to  the  limitation  provided  by  the  Act  in  the  case  of  an  heir) 
"  shall,  together  with  any  personal  obligation  to  pay  principal,  interest, 
"  and  penalty  contained  in  the  deed  or  instrument  whereby  the  security  is 
"  constituted,  transmit  against  any  person  taking  such  estate  by  succession, 
"  gift  or  bequest,  or  by  conveyance  when  an  agjeement  to  that  effect  appears  in 

gremio  of  the  conveyance,  and  shall  be  a  burden  upon  his  title  in  the  same 
"  manner  as  it  was  upon  that  of  the  ancestor  or  author,  without  the 

necessity  of  a  bond  of  corroboration  or  other  deed  or  procedure." 
Where  accordingly  it  is  arranged  that  his  purchaser  shall  undertake 
the  personal  obligations  in  an  existing  security,  the  narrative  clause  of 
the  disposition  may  be  expressed  as  follows : — 


4C 
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I,  A  (designation),  heritable  proprietor  of  the  subjects  hereinafter 
■disponed,  in  consideration  of  the  sum  of  £  sterling  instantly 

paid  to  me  by  B  {designation),  of  which  I  hereby  acknowledge  the 
receipt,  and  also  in  consideration  of  his  freeing  and  relieving  me 
of  the  whole  obligations  contained  in  a  Bond  and  Disposition  in 
Security  for  £  over  said  subjects  granted  by  me  {or  as  the  case 

raay  he)  in  favour  of  C  {designation),  dated  ,  and  recorded 

'{specify  Register  of  Sasines  and  date  of  recording),  which   the  said 
B  by  signature  hereto  agrees  shall  transmit  against  him  and  be 
a  burden  on  his  title  in  terms  of  the  forty-seventh  section  of  the 
"  Conveyancing  (Scotland)  Act,  1874," — the  said  two  sums  of  £ 
and  £  amounting  together  to  the  sum  of  £  sterling, 

being  the  agreed -on  price  of  said  subjects — DO  hereby  sell  and 

DISPONE,  &c. 

Such  an  a^eement  does  not  relievo  the  original  granter  of  the  bond 
in  any  question  with  the  creditor.  If  that  be  desired  the  conveyance 
should  contain  an  express  discharge  by  the  creditor  of  the  seller's  personal 
-obligations  under  the  bond.  It  is  usual  to  except  the  existing  security 
from  the  warrandice. 
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III. — ^Variations  with  respect  to  the  Disponee.  Dispositive 

clause. 

1.  Disposition  to  a  Person  under  age  or  acting  by  a  Commissioner. 

2.  Disposition  to  the  Magistrates  of  a  Burgh  and  Corporations. 

3.  Disposition  to  a  Private  Firm  or  Company. 

4.  Disposition  to  a  Married  Woman,  excluding  her  Husband's  Rights. 

5.  Disposition  to  Two  or  more  Persons  in  Conjunct  Fee,  or  in  Conjunct 

Fee  and  Liferent. 


(1.)  Disposition  to  a  Fupil,  or  Person  acting  by  a  Commissioner. 

I,  A  (designation),  heritable  proprietor  of  the  subjects  after 
disponed,  in  consideration  of  the  sum  of  £  sterling  stipulated 

and  agreed  on  betwixt  me  and  C  (designation),  tutor  nominated  to  B 
(designation),  son  of  D  (designation),  by  (here  specify  the  deed  or  deeds 
under  which  the  tutor  a>cts,  and  the  register  and  date  of  recording/  if  the 
deed  has  been  registered),  in  name  and  on  behalf  of  his  said  pupil,  as 
the  price  of  the  subjects. after  specified,  of  which  sum  I  hereby 
acknowledge  the  receipt  and  discharge  the  said  B  and  C  respectively, 
DO  hereby  sell  and  dispone  to  and  in  favour  of  the  said  B  and  his 
heirs  and  assignees  whomsoever,  heritably  and  irredeemably,  &c. 

The  above  form  applies  also  to  the  case  where  from  absence  or  any 
other  cause  the  purchase  has  been  made  by  a  commissioner ;  substituting 
"  commissioner  for  "  tutor,''  specifying  in  like  manner  the  deed  under 
which  he  acts,  and  "  constituent "  for  "  pupil." 

If  the  disponee  be  a  minor  with  curators,  the  narrative  will  run  Disposition 

fUna  •  to  minor 

curston. 

In  consideration  of  the  sum  of  £  sterling  instantly  paid 

to  me  by  B  (desigruUion),  with  consent  of  C  and  D  (designation), 
curators  nominated  to  him  by  (specify  deed  or  deeds  under  which  they 
a>ct),  of  which  sum  I  acknowledge  the  receipt  and  discharge  the  said 
B,  do  hereby,  &c 

The  consideration  may  arise  from  a  variety  of  matters,  and  may  not 
be  a  pecuniary  one.  It  may,  for  instance,  be  implement  of  a  testamentary 
bequest)  or  the  purchase  may  be  a  gift  from  the  father  of  a  child  as  his 
mardian.  In  such  cases  the  narrative  of  the  cause  of  granting  should 
be  full  and  explicit,  and  the  destination  very  carefully  Earned  so  as  to 
correspond  with  the  wishes  of  the  testator  or  donor. 

(2.)  Disposition  to  the  Magistrates  of  a  Burgh. 

I,  A  (designation),  heritable  proprietor  of  the  subjects  after 
disponed,  in  consideration  of  the  sum  of  £  sterling  instantly 
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paid  to  me  (or  as  the  case  may  he)  by  G  {designation),  present  Treasurer 
of  the  Burgh  of  X,  for  and  on  behalf  of  the  community  of  the  said 
burgh  as  the  price  of  said  subjects,  of  which  sum  I  hereby  acknowledge 
the  receipt,  do  hereby  sell  and  dispone  to  and  in  favour  of  the 
Provost,  Magistrates  and  Councillors  of  the  said  Burgh  of  X  and  their 
successors  in  office,  as  representing  the  community  of  the  said  burgh  {a) 
and  their  assignees,  heritably  and  irredeemably,  All  and  Whole,  &c. 

Oorpora-  In  treating  on  a  former  page  of  dispositions  by  corporations,  it  baa 

^^^  been  shown  that  these  can  act  by  the  corporate  name,  and  the  same  rules 

apply  when  the  conveyance  ie  in  their  favour.  In  the  case  of  conveyances 
to  unincorporated  bodies,  the  title  may  be  taken  either  in  favour  of  all 
the  members,  or,  as  is  more  usual,  to  one  or  two  of  them  in  trust  for  the 
whole. 

Where  the  purchasers  are  a  private  firm  or  company,  the  conveyance 
is  taken  in  favour  of  trustees  for  the  company — commonly  the  individual 
partners  as  trustees  for  the  firm.     The  following  is  an  example  : — 

(3.)  Disposition  in  favour  of  a  Private  Company, 

I,  A  (designation),  IN  consideration  of  the  sum  of  £ 
sterling  instantly  paid  to  me  by  B,  C,  &  Company  {describe  the 
company),  whereof  I  hereby  acknowledge  the  receipt,  DO  hereby  sell 
and  dispone  to  and  in  favour  of  B,  C,  and  D  {add  tJieir  respective 
designations),  the  sole  partners  of  said  company  {or  as  may  be  desired), 
and  the  survivors  and  survivor  of  them,  and  the  heirs  of  the  last 
sun'^ivor,  as  trustees  and  trustee  for  behoof  of  said  B,  C,  &  Company, 
and  the  partners  thereof,  present  and  future,  and  to  the  assignees 
whomsoever  of  said  trustees  or  trustee,  heritably  and  irredeemably, 
All  and  Whole,  &c. 

Power  to  the  trustees  for  the  time  being  (provided  all  the  partners  or 
the  survivors  of  them,  or  a  specified  majority  consent)  to  sell  and  to 
borrow  money  on  the  security  of  the  subjects  disponed,  and  a  declaration 
that  purchasers  or  lenders  shall  have  no  concern  with  the  application  of 
the  sums  paid  or  lent,  are  occasionally  inserted  in  such  destinations,  and 
if  thought  necessary  may  be  introduced  parenthetically  after  the  words 
"  present  and  future."  A  retiring  partner  infeft  as  a  trustee  must  be 
feudally  divested. 

(4.)  Disposition  to  a  Married  Woman,  excluding  her 

Husband's  Rights, 

I,  A  {designation),  heritable  proprietor  of  the  subjects  after  dis- 
poned, IN  consideration  of  the  sum  of  £  sterling  instantly 

(a)  See  the  Town  Councils  (Scotland)  Act,  1900,  s.  9. 
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paid  to  me  by  B  (name),  wife  of  C  (designation),  out  of  funds 
belonging  to  the  said  B  exclusive  of  her  husband's  fus  mariti,  DO 
hereby  (with  consent  of  the  said  C,  if  it  can  he  got ;  if  not,  reference  to 
it  may  he  omitted)  SELL  and  dispone  to  the  said  B,  and  her  heirs  and 
assignees  whomsoever,  heritably  and  irredeemably,  All  and  Whole, 
&c;  but  always  under  this  express  declaration,  That  the  said  C, 
husband  of  the  said  B,  shall  have  no  right  or  title  to  the  said 
subjects,  or  the  rents,  maills,  and  duties  of  the  same,  or  to  any  part 
thereof,  and  that  the  same  shall  neither  be  liable  to  his  deeds  nor 
subject  to  the  l^al  diligence  of  his  creditors  for  payment  of  debts 
already  contracted  or  to  be  contracted  by  him  at  any  time  hereafter ; 
but  notwithstanding  such  deeds,  debts,  or  diligence,  it  shall  be  lawful 
for  the  said  B,  by  herself  alone,  without  the  consent  of  her  said 
husband,  to  uplift  and  discharge  the  rents,  feu-duties,  and  casualties 
of  the  subjects  before  mentioned,  and  to  apply  the  same  as  she  shall 
think  proper:  With  power  to  the  said  B  to  output  and  input 
tenants,  set  tacks,  and  do  every  other  thing  in  relation  to  the 
management  thereof  as  if  she  were  still  unmarried — the  jtis  mariti, 
rights  of  administration  and  courtesy,  and  all  other  right  or  title  on 
the  part  of  the  said  C,  being  hereby  expressly  excluded  (the  other 
datises  wiU  he  in  usual  fomi), 

(5.)  Dispositions  with  Special  Destinations. 

In  a  work  of  this  kind  it  would  be  out  of  place  to  do  more  than  give  a 
few  of  the  more  common  examples.  Most  of  the  decided  cases  on  destina- 
tions are  very  special.  The  subject,  however,  is  exhaustively  dealt  with 
by  Mr.  Craigie  in  his  "  Scottish  Law  of  Conveyancing  (Heritable  Rights),'' 
3rd  edition,  to  which  the  conveyancer  is  referred. 

The  following  table  gives  the  destinations  most  frequently  in  use,  and 
their  meanings : — 

1.  Destinations  to  Strangers. 

1.  To  A.  A  is  fiar ;  but  if  he  dies  intestate,  his 

a   rp    *  /  omd  1^  Yvanr^  heir-at-law  succeeds  as  such  and  not 

\or  as  heir  of  provision.     If,  however, 

3.  To  A  and  his  heirs  whomsoever.  the  destination  to  A  simply  ^No.  li 

4.  To  A  and  his  heirs  and  assignees.  occurs  in  a  mortis  causa  undeliverea 

5.  To  A  and  his  heirs  and  assignees  deed,  and  A  predeceases  the  granter, 

whomsoever.  the  bequest  lapses  absolutely,  unless 

^   m    A    f<»»M'i.i«  «.,«^ ,«««.,  the  condition  si  sine  liberis  decesserit 

(^'roA^^his  successors.  ^^^^^  .^  ^,^^^^  ^^  ^.^  ^^^^  ^^^^j^ 


and succeed. 

leiiB-c 

JUB.  S- — L 


successors. 
or 
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S.  To  A,  whom  failing  to  B. 


9.  To  A  and  his  heirs,  whom  foiling 

toB. 
10.  To  A  and  his  heirs  whomsoever, 
whom  failing  to  B. 


11    To  A  and  the  heirs  of  his  body, 
whom  failing  to  B. 

12.  To  A  and  the  heirs  male  of  his 

body,  whom  failing  to  B. 

13.  To  A  and  his  heirs  male,  whom 

failing  to  B. 

14.  To  A  and  the  heirs  male  of  his 

body,  whom  failing  to  the  heirs 
female  of  his  booy,  the  eldest 
heir  female  always  succeeding 
without  division  and  excluding 
heirs-portioners,  whom  failing 
toB. 

16.  To  A  and  B. 

16.  To  A  and  B  equally  (or  jointly,  or 

conjunctly,  or  in  conjunct  fee). 

17.  To  A  and  ti  and  their  heirs. 

18.  To  A  and  B  equally  (or  jointly,  or 

conjunctly,  or  in  conjunct  lee) 
and  their  heirs  (or  heirs  and 
assignees  whomsoever). 

19.  To  A  and  B  and  the  survivor, 

20.  To  A  and  B  and  the  survivor  and 

his  {or  their)  heirs. 


A  is  fiar ;  but  if  he  dies  without  evacu- 
ating the  destination,  B  takes  unless 
the  condition  si  sine  liberis  applies. 

A  is  fiar ;  but  if  he  dies  without  evacu- 
ating the  destination,  his  heir-at-lavr 
takes  as  such.  (These  two  destina- 
tions are  ineffectual  in  a  deed  of 
entail.) 

The  destinations  here  are  to  a  select 
class  of  heirs — heirs  of  pro\i8ion — 
and  they  must  all  be  exhausted  before 
B  can  take. 


A  and  B  are  fiars  of  one-half  respec- 
tivelv ;  and  each  is  succeeded  on 
intestacy  by  his  heir-at-law. 


A  and  B  are  fiars  of  one-half  each, 
subject  however  to  this  qualifica- 
tion, that  if  one  predeceases  without 
having  evacuated  the  destination  by 
inter  vivos  or  mortis  causa  deed,  the 
survivor  becomes  fiar  of  the  whole. 


21.  To  A  and  B  in  conjunct  fee  and 

liferent. 

22.  To  A  and  B  in  conjunct  fee  and 

liferent  and  their  heirs. 


2:5.  To  A  and  B  and  to  the  heirs  of  B. 
24.  To  A  and  B  jointlv  (or  eaually,  or 

conjunctly),  ana    to    tne    heirs 

of  B. 


A  and  B  are  fiars  of  one-half  each,  but 
each  half  is  burdened  with  the 
eventual  liferent  of  the  other,  and 
can  be  sold,  burdened,  or  adjudged 
only  under  that  qualification. 

B  is  sole  fiar  in  respect  that  his  heirs 
alone  are  called.  A  has  a  mere  life- 
rent of  one-half. 


25.  To  A  in  liferent  and  B  in  fee. 

26.  To  A  and  B  in  liferent  and  to  B  in 

fee. 

27.  To  A  and  B  and  the  survivor  of 

them  in  liferent,  and  to  B  (or  to 
B  and  his  heirs  and  assignees 
whomsoever)  in  fee. 


B  is  fiar  ;  burdened  in  (25)  with  a  life- 
i*eut  of  the  whole  to  A  ;  in  (26)  with 
a  liferent  of  one-half  only  to  A. 

B  is  fiar  ;  burdened  with  a  liferent  of 
one-half  share  to  A  during  B's  life, 
and  with  a  liferent  of  whole  to  A  ir 
B  predeceases  him. 
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2S.  To  A,  B,  and  C  in  conjunct  liferent 
(or  conjunctly,  or  jointly  in  life- 
rent), and  to  D  in  fee. 

29.  To  A,  B,  and  C,  and  the  survivors 
or  sorvivor  of  them  in  liferent, 
and  to  D  in  fee. 

90l  To  A  in  liferent  and  his  heirs  in 
fee. 

31.  To  A  in  liferent  alleuarl^r  (or  onl^, 

or  alimentarily)  and  his  heirs  in 
fee. 

32.  To  A  in  liferent  and  the  children 

of  B  in  fee. 


D  is  liar ;  burdened  with  a  liferent  of 
the  whole,  so  long  as  any  one  of  A, 
B,  and  C  is  alive. 


A  is  fiar. 


A  is  only  a  lif erenter,  but  holds  a  fidu- 
ciary fee  for  the  person  who  may  be 
his  heir  at  the  date  of  his  death. 

A  is  liferenter  :  B's  children  are  fiara. 


2.  Destinations  to  Husband  and  Wife. 

Great  care  should  be  taken  with  these,  as  in  the  disposal  of  the  fee 
much  may  depend  on  whether  the  husband  or  wife  is  the  disponer, 
or  whether  the  dispoaer  is  a  near  relative  of  the  wife.  For  example, 
under  destinations  to  spouses  in  conjunct  fee  and  liferent,  the  husband 
is  ordinarily  presumed  to  be  fiar ;  but  if  the  property  originally  comes 
from  or  through  the  wife  or  her  relations,  and  is  not  in  name  of  tocher, 
the  wife  is  fiar,  and  the  husband's  right  is  only  a  liferent.  Again,  where 
property  coming  from  a  third  party  is  destined  to  spouses  in  conjunct 
fee  and  liferent  and  their  heirs,  the  husband  is  fiar,  on  the  ground  chat 
his  heirs  are  more  favoured.  On  the  other  hand,  a  destination  to  A 
and  B  (spouses)  in  conjunct  fee  and  liferent  and  to  the  heirs  of  B  {the  wife), 
gives  the  fee  to  B,  from  the  fact  that  her  heirs  are  specifically  favoured, 
unless,  of  course,  the  estate  was  granted  as  tocher,  in  which  case  the  fee 
would  belong  to  A. 

Destinations  to  husband  and  wife  in  conjunct  fee  and  liferent  and  the 
surcivor  of  ihem  and  their  heirs,  give  the  fee  to  the  survivor,  irrespective  of 
which  of  them  originally  brought  in  the  property ;  but  if  the  ultimate 
destination  is  to  the  heirs  of  the  marriage,  the  fee  remains  in  the  spouse  who 
had  it  during  marriage. 

We  now  give  a  few  of  the  simplest  examples  here : — 

1.  To  A  and  B  in  conjunct  fee  and  life-      A  is  fiar  ;  but  B  (the  wife)  has  a  life- 
rent (and  their  heirs).  rent  if  she  survives. 


2.  To  A  and  B  in  conjimct  fee  and 

liferent  and  the  heirs  of  their 
marriage  {or  and  the  heirs  of  their 
bodies). 

3.  To  A  and  B  in  conjunct  fee. 

4.  To  A  and  B  in  conjunct  fee,  and  to 

the  survivor  of  them  in  fee. 


<5.  To  A  and  B  in  liferent,  and  to  the 
heirs  of  the  marriage,  whom  failing 
to  the  heirs  of  B  in  fee  (or  with 
power  to  B  to  burden  and  disponed 


That  spouse  is  fiar  who  had  the  fee 
during  the  subsistence  of  the  mar- 
riage; t.«.,  the  fee  is  deteimined  by 
tracing  the  source  of  the  property. 

A  and  B  are  joint  fiars. 

The  fee  vests  in  the  spouses  jointly, 
with  benefit  of  survivorship.  (See 
Walker  v.  Galbraith,  1896, 23  R.  347.) 

B  is  fiar. 
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6.  To  A  and  B  in  conjunct  fee  and 
liferent  for  their  liferent  uae 
allenarly,  and  to  the  children  of 
the  marriage  in  fee. 


A  and  B  have  a  liferent,  but   bold 
fiduciary  fee  for  the  children. 


/. 


To  A  and  B  in  coivjunct  liferent,  and 
the  survivor  of  them  and  their 
heirs  or  assignees  in  fee. 

8.  To  A  and  B  and  the  survivor  of 

them  and  their  heirs,  executors, 
or  assi^ees  {or  and  their  heirs 
and  assignees  whomsoever). 

9.  To  A  and  B  in  conjunct  fee  and 

liferent,  and  to  the  survivor  and 
their  heirs,  assignees,  or  disponees 
whomsoever. 


The  survivor  of  A  and  B  is  fiar.     (See 
Walker  v.  Galhraith^  supra  dt,) 


3.  Destinations  to  Parents  and  Children. 

The  general  presumption  here  is  that  the  fee  is  in  the  parent,  and  that 
the  children  are  merely  substitutes.  Where  a  liferent  is  given  to  a  parent 
and  the  fee  to  unnamed  children  whether  born  or  unborn,  the  fee  notwith- 
standing is  in  the  parent,  but  if  the  children  are  specifically  called 
nomvnatim^  the  fee  is  in  the  children  and  the  parent  merely  has  a  liferent. 
A  destination  simply  to  a  parent  and  to  his  child  {whether  nominaiim  or  fwt) 
infee,  gives  the  fee  to  the  parent,  on  the  ground  that  unless  there  is  any- 
thing to  show  the  contrary  in  the  deed,  the  child  must  be  held  to  be  a 
mere  substitute  to  and  not  a  joint  disponee  with  the  parent.  Important 
questions  as  to  vesting  arise  in  connection  with  destinations  to  parents  in 
liferent  allenarly  and  to  the  children,  issue,  or  heirs  of  the  marriage  in 
fee.  These  can  hardly  be  dealt  with  in  detail  here,  but  reference  can  be 
made  to  Mr.  Craigie's  "  Scottish  Law  of  Conveyancing  (Heritable  Kights)," 
and  to  Mr.  Candlish  Henderson's  "  Law  of  Vesting. 

We  now  give  a  few  simple  examples  : — 

1.  To  A  and  his  children  (or  and  his      A  is  fiar ;  the  children  being  deemed 
child  B).  substitutes,  not  joint  disponees. 


2.  To  A  in  liferent,  and  his  children 

(or  his  heirs  to  be  procreated  of 
his  body,  or  to  the  heirs  male  of 
his  marriage)  in  fee. 

3.  To  A  in  liferent,  and  his  son  B  in 

fee. 


A  is  fiar. 


B  is  fiar,  burdened  with  A's  liferent 


4.  To  A  in  liferent,  and  his  children  B 
and  C  in  fee,  and  any  other 
children  to  be  born  to  A. 


B  and  C  are  joint  fiars  for  themselves 
with  a  fiduciary  fee  for  any  other 
children  who  may  be  bom  to  A,  all 
burdened  with  A  s  liferent. 


5.  To  A  in  liferent  allenarly  and  to  the 
heirs  of  his  body  (or  heirs  male,  or 
heirs  female). 


A  is  merely  a  liferenter  holding  a  fidn> 
ciary  fee  for  the  heirs  called,  these 
falling  to  be  ascertained  on  A's  death, 
when  alone  vesting  takes  place. 


r 
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6w  To  A  in  liferent  allenarly  and  his      A  is  liferenter  with  a  fiduciary  fee  for 
children  (or  issae)  in  fee.  his  children,  in  whom  vesting  takes 

pJAce  as  they  come  into  existence. 
The  difference  as  to  vesting  hetween 
this  destination  and  No.  5  arises 
from  the  fact  that  an  "  heir  "  cannot 
be  ascertained  until  the  death  of  the 
fiduciary  fiar. 

7.  To  A  in  liferent  allenarly  and  his      A  is  liferenter  with  a  fiduciary  fee  for 
children,  or  the  survivors  or  sur-  his  children  who  survive  him,  vesting 

vivor  of  them  in  fee.  being  postponed  till  his  death. 

&  To  A  in  liferent  and  the  children  of      A  has  merely  a  liferent,  B*s  children 
B  in  fee.  becoming  fiars  as  they  come    into 

existence. 


IV. — ^Variations  with  Eespect  to  the  Subject  Disponed. 

1.  Land. 

2.  Feu-Dutdes  or  a  Superiority. 

3.  Tenement  of  Houses. 

4.  Flat  in  Tenement  of  Houses. 

5.  Flatted  Villa. 

6.  Villa. 

7.  Wayleave. 

8.  Water  Rights. 

9.  Minerals. 

10.  Teinds. 

11.  Fishings. 

12.  Leases. 

We  give  a  series  of  typical  descriptions,  &c.,  which  may  be  modified 
aoeording  to  circumstances. 

(1.)  Land, 

All  and  Whole  the  lands  and  estate  of  ,  in  the 

Parish  of  and  County  of  ,  comprehending  the 

farms  and  possessions  known  as  ,  with  the  mansion- 

house,  policy,  and  gardens  situated  thereon :  Together  also  with  the 
teinds,  parsonage,  and  vicarage,  and  the  whole  other  parts,  pendicles, 
and  pertinents  of  the  same. 

All  and  Whole  the  following  subjects  in  the  Parish  of 
and  County  of  ,  namely  {first)  the  lands  of 

{describe  fvlXy\  and  {second)  the  lands  of  {describe  fully), 

which  whole  lands  hereinbefore  described  shall,  it  is  hereby  declared, 
be  designed  and  known  in  future  by  the  one  general  name  of  the 
lands  of 


86  DEEDS   OF  ALIENATION 

(2.)  FevrDiUies  or  a  Superiority. 

All  and  Wholb  the  following  subjects  and  others  situated  in 
the  Parish  of  and  County  of  ,  from  which  the 

feu-duties  after  mentioned  are  payable  to  me,  namely  (1)  All  and 
Whole  the  lands  of  ,  from  which  a  feu-duty  of 

is  payable;  (2)  All  and  Whole  that  tenement  of  land  with  the 
houses  and  other  buildings  thereon  situated  at  No. 
Street,  &c.,  from  which  a  feu-duty  of  is  payable,  &c. 

(3.)  Tenement  ofJETaiises, 

All  and  Whole  that  piece  of  ground,  extending  to  square 

yards  or  thereby,  in  the  Parish  of  and  County  of  , 

bounded  on  the  north,  &c.  (ffive  boundaries  with  measurements  if 
desired) :  Together  with  the  tenement  of  shops  and  dwelling-houses 
forming  Nos.  Street,  and  walls  or  railings 

enclosing  the  same,  and  the  whole  parts,  pendicles,  and  pertinents 
thereof. 

(4.)  Flat  in  Tenement  of  ITouses, 

All  and  Whole  that  house  entering  by  the  common  stair,  No. 

Street,  in  the  County  and  City  of  ,  being 

the  most  house  on  the  flat  of  the  tenement  forming 

Nos.        ,        and  Street :  Together  with  (1)  right 

in  common  with  the  other  proprietors  of  said  tenement  to  the 
solum  on  which  same  with  the  back  green  and  front  plot  attached 
thereto  are  situated  ;  (2)  right  in  common  with  the  other  proprie- 
tors of  said  tenement  to  the  back  green,  which  shall  be  used 
exclusively  for  drying  and  bleaching  clothes;  (3)  the  common 
passage  and  stair  in  said  tenement  with  right  of  access  thereby 
to  said  house,  and  the  roof  and  chimney  tops  of  said  tenement 
for  the  purpose  of  cleaning  vents,  and  for  all  other  necessary  pur- 
poses; (4)  a  right  in  common  with  the  other  proprietors  to  the 
drain,  soil,  and  other  pipes  of  said  tenement  and  access  thereto  when 
necessary;  and  (5)  the  whole  other  rights,  common  and  mutual  to 
the  proprietors  of  said  tenement,  and  whole  other  parts,  privileges, 
and  pertinents  hereby  disponed,  with  the  whole  fittings  and  fixtures 
in  said  house,  and  my  whole  right,  title,  and  interest,  present  and 
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future,  in  and  to  the  same :  Declaring  always  that  the  proportion  of 
the  eumido  feu-duty  appUcahle  to  said  tenement  allocated  upon  the 
subjects  hereby  disponed  is  ,  with  corresponding  dupli- 

cations, interest,  and  penalty ;  as  also  that  the  share  of  all  repairs 
upon  mutual  property  shall  be  allocated  and  divided  according  to 
fea-duty. 

(5.)  Matted  Villa, 

All  and  Whole  that  dwelling-house,  being  the  upper  Hat  of  the 

tenement  counting  from  the  facing  the  street  of 

,  with  the  back  green  attached,  which  dwelling-house 

forms  No.         ,  in  the  County  of  ,  and  which  tenement 

with  the  front  and  back  plots  attached  is  bounded,  &c. 

(6.)   rUla. 

All  AiTD  Wholb  that  self-contained  dwelling-house  consisting  of 
rooms,  &c.,  with  the  front  plot  and  back  green  attached,  form- 
ing No.  in  CJounty  of  ,  bounded  on  the  north,  &c. 
{dtscription  and  measurements):  Together  with  the  solum  on  which 
said  subjects  are  situated,  and  the  whole  parts,  pendicles,  and  per- 
tinents thereof,  all  lying  in  the  Parish  of  and  County 
of 

(7.)  Wayleave. 

All  and  Whole  a  heritable  and  irredeemable  right  of  servitude 
and  wayleave  for  pipe  track  (or  otherwise  as  may  he  required), 
feet  broad,  in  and  over  the  lands  of  in  the  Parish  of 

and  County  of  ,  upon  the  line  laid  down 

and  delineated  upon  the  plan  annexed,  and  signed  as  relative  hereto, 
with  right  of  access  thereto  for  all  usual  and  necessary  purposes  on 
payment  of  surface  damages  £is  the  same  may  be  estimated  by 
arbiters  mutually  chosen  for  that  purpose. 

(8.)  Water  Rights. 

All  akd  Whole  the  springs  marked  on  the  plan 

annexed,  and  signed  as  relative  hereto,  situated  in  the  Parish  of 

and  County  of  ,  with  right  to  collect  and 

lead  away  the  water  therefrom,  and  to  construct  such  tanks,  pipes,  or 
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otherwise  as  may  be  required  for  that  purpose,  but  always  so  as  not 
to  interfere  with  the  free  use  of  the  surface  of  the  ground. 


(9.)  Minerals, 

.  All  and  Whole  the  whole  seams  of  coal,  shale,  iron,  stone,  clay, 
and  other  mines  and  minerals  under  the  surface  of  the  ground  in  the 
lands  and  estate  of  ,  in  the  County  of  ,  with  full 

right  to  dig,  search  for,  mine,  excavate,  and  win  and  carry  away  the 
same  and  for  that  purpose,  with  right  to  open  shafts  and  put  down 
mines,  and  to  let  down  and  alter  the  level  of  the  surfaqe  on  paying 
compensation  to  the  possessors  and  owners  thereof  for  all  damage 
that  may  be  occasioned  by  the  working  of  said  minerals  and  taking 
away  the  same. 

(10.)  Teirids. 

W  here  the  teinds  are  in  the  hands  of  a  titular,  if  the  heritor  insists  on 
■a  sale,  the  titular  (with  certain  minor  exceptions)  is  obliged  to  sell  at  nine 
years'  purchase.  Where  there  is  no  titular,  the  patron,  who  has  right  to 
the  teinds  under  the  Act  of  1690,  c.  23,  is  obliged  to  sell  at  six  years' 
purchase;  and  for  this  purpose  the  heritor  may  obtain  decreet  of  sale 
ordaining  the  titular  or  patron  to  denude.  The  sale  may  also  be  a 
voluntary  one.  Bishops'  teinds  in  the  hands  of  the  Crown  are  exempt 
from  these  conditions,  but  otherwise  the  Crown  is  subject  to  the  same 
conditions  as  an  ordinary  lay  patron  or  titular.  The  following  forms  may 
be  used  in  the  respective  cases : — 

Disposition  of  Teinds,  following  on  a  Decree  of  Valuation  and  Sale 

hy  the  Lords  Commissioners. 

I,  A  (designation),  titular  of  the  teinds  after  disponed,  consider- 
ing that  B  (designation)  upon  the  day  of  obtained 
Decree  of  Valuation  at  his  instance  before  the  Lords  of  Council  and 
Session,  as  Commissioners  appointed  for  plantation  of  kirks  and 
valuation  of  teinds,  against  me  and  others  (or  as  the  case  may  he\ 
finding  and  declaring  the  just  worth  and  constant  yearly  avail  of  the 
teinds,  parsonage,  and  vicarage,  of  his  lands  after  specified  to  be 
£  sterling,  as  the  said  Decree  of  Valuation  in  itself  more 
fully  bears ;  and  that  the  said  B  on  the  day  of 
obtained  a  Decree  of  Sale  of  the  said  teinds  before  the  said  Lords, 
as  Commissioners  foresaid,  against  me,  decerning  and  ordaining  me  to 
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denude  myself,  my  heirs  and  successors,  of  all  right,  title,  and  interest 
which  I  had  or  could  claim  or  pretend  to  the  teinds,  parsonage  and 
vican^,  of  (he  said  lands,  in  favour  of  him,  the  said  B,  his  heirs  and 
assigneee^  heritably  and  irredeemably,  for  nine  years'  purchase ;  and 
to  sabscribe  and  deliver  to  him  and  his  foresaids  valid  and  sufficient 
rights  thereof;  and  declaring  him  to  have  good  and  undoubted  right 
to  the  parsonage  and  vicarage  teinds  of  the  said  lands,  and  his 
entry  thereto  to  be  at  the  term  of  for  the  crop  of  ; 

and,  on  the  other  part,  decerning  and  ordaining  him  and  his  fore- 
saids to  make  payment  to  me,  in  terms  of  the  Act  of  Parliament 
thereanent,  of  the  sum  of  £  sterling,  being  nine  years' 

purchase  of  the  said  valued  teinds,  all  as  the  said  Decree  of  Sale  in 
itself  more  fully  bears:  And  seeing  that  the  said  B  has  instantly 
made  payment  to  me  of  the  said  sum  of  £  sterling,  and 

of  £  ,  being  the  interest  thereof  at  per  cent  per  annum 

from  the   said  term  of  to  the  date  of  these  presents, 

amounting  together  said  two  sums  to  the  sum  of  £  sterling, 

of  which  I  hereby  acknowledge  the  receipt  and  discharge  the  said  B : 
Therefore  I  hereby  sell  and  dispone  to  the  said  B  and  his  heirs  DispomtiTe 

clause. 

and  assignees  whomsoever,  heritably  and  irredeemably,  All  and 
Whole  the  teinds,  parsonage,  and  vicarage,  of  the  lands  of  C  {here 
diseribe  or  validly  refer  to  the  landSy  stating  the  parish  and  ccntnty  in 
which  these  are  siiuaied),  together  with  all  my  right,  title,  and 
interest,  present  and  future,  therein ;  but  always  with  and  under 
the  burden  of  minister's  stipend  now  payable  out  of  the  said  teinds, 
and  all  future  augmentations  thereof,  and  all  otiier  burdens  imposed 
or  to  be  imposed  thereon  in  virtue  of  any  law  presently  existing  or 
hereafter  to  be  enacted:  With  entry  at  the  term  of  Entry, 

notwithstanding  the  date  hereof :  And  I  assign  the  writs,  and  bind  -A^i^jnation 
myself  and  my  foresaids  to  make  the  same  furthcoming  to  the 
said  B  and  his  foresaids  on  all  necessary  occasions,  conform  to 
Inventory  thereof  annexed  and  subscribed  by  me  as  relative  hereto, 
and  that  on  a  receipt  and  obligation  to  redeliver  the  same  within  a 
reasonable  time  and  under  a  suitable  penalty:  And  I  bind  myself  ciauae of 

*■  ^  •'  relief  from 

to  free  and  relieve  the  said  B  and  his  foresaids  of  all  feu-duties,  ^-dnties, 
casualties,  and  public  burdens :  And  I  grant  warrandice,  but  only  warnm- 

dioe. 

to  the  extent  of  the  price  above  mentioned;  and  excepting  from 
said  warrandice  the  minister's  stipends,  and  all  future  augmentations 
thereof,  and  all  other  burdens  imposed  or  to  be  imposed  on   the 


90  DEEDS   OF   ALIENATION 

oraaantto  said  teiiids  as  aforesaid:  And  I  consent  to  registration  hereof  for 
preservation. — In  wiiness  whereof,  &c 


VolurUary  Disposition  of  Teinds  hy  the  Titular. 

I,  A  {designation),  titular  and  heritable  proprietor  of  the  teinds 
after  disponed,  in  consideration  of  the  sum  of  £  sterling 

instantly  {or  as  the  case  may  he)  paid  to  me  by  B  (designation)  as  the 
price  thereof,  of  which  sum  I  hereby  acknowledge  the  receipt  and 
discharge  him,  do  hereby  sell  and  dispone  to  the  said  B  and  his 
heirs  and  assignees  whomsoever,  heritably  and  irredeemably.  All 
AND  Whole  the  teinds,  parsonage  and  vicarage  of  the  lands  of  C 
(here  describe  or  validly  refer  to  the  subjects,  and  add  the  further 
clauses  necessary ,  as  shown  in  preceding  example). 

(11.)  Fishings. 

All  and  Whole  the  salmon  fishings  and  other  fishings  on  the 
coast  ex  adverso  of  the  lands  of  and  in  the  river 

,  so  far  as  passing  through  or  bounding  said  lands  in 
the  Parish  of  and  County  of 

(12.)  Leases. 

There  are  certain  quasi-ieudal  rights  connected  with  land  which  do  not 
require  sasine  unless  this  has  been  employed  in  their  original  constitution. 
Of  these  the  most  important  instances  are  Leases  as  well  as  Teinds  and 
Fishings.  An  ordinary  lease  for  a  short  period,  either  of  a  house  or  of  a 
farm  or  of  some  other  heritable  subject,  is  transferred  by  assignation. 
Leases,  however,  for  thirty-one  years  or  upwards  can  be  recorded,  and 
thereafter  transmissions  require  to  be  completed  in  terms  of  the  Regis- 
tration of  Leases  (Scotland)  Act,  1857.     See  Title  YIII.,  infra. 


V. — Variations  Arising  from  the  Constitution  of  Real 

Burdens. 

The  most  frequent  of  these  is  the  burden  of  some  part  of  the  price 
remaining  upaid  at  delivery  of  the  disposition.  The  narrative  clause  in 
such  case  will  run  thus : — 

I,  A  {designation),  heritable  proprietor  of  the  subjects  hereinafter 
disponed,  in  consideration  of  the  sum  of  £  sterling  instantly 
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paid  to  me  by  B  (desiffnation),  whereof  I  hereby  acknowledge  the 
receipt,  axd  auso  ix  consideration  of  the  further  sum  of  £ 
sterling  herein  declared  to  be  a  real  burden  upon  and  affecting  the 
said  subjects,  and  which  sums  of  £  and  £  ,  amounting 

together  to  £  sterling,  make  up  the  agreed-on  price  of  the 

said  subjects,  DO  hereby  sell  and  dispone  to  the  said  B,  heritably 
and  irredeemably,  but  always  with  and  under  the  real  burden  in 
my  favour  (or  in  favour  of  X),  hereinafter  expressed  All  and 
Whole,  &c. 

The  burdening  clause,  which,  as  already  observed,  immediately  follows 
the  description  of  the  subjects,  may  be  expressed  in  these  words : — 

Declaring  always,  as   it  is   hereby  expressly  provided  and  §2JJJ^'°» 
declared,  that  the  subjects  hereinbefore  described  (or  referred  to) 
are  disponed  under  the  real  burden  of  the  foresaid  sum  of  £ 
sterling,  being  that  part  of  the  price  thereof  remaining  unpaid  as 
before  narrated,  interest  thereof  at  the  rate  of  per  centum 

per  annum  from  the  term  of  during  the  not-payment,  and  a 

fifth  part  more  of  the  said  principal  sum  of  liquidate  penalty  in  case 
of  failure  in  punctual  payment  to  me,  my  executors  (or  my  heirs, 
excluding  executors,  as  the  case  may  he)  or  assignees  whomsoever,  at 
the  term  of  ,  all  conform  to  Bond  of  this  date  granted  by  the 

said  B  to  me  therefor :  And  which  sum  of  £  sterling,  interest 

and  penalty  as  aforesaid,  are  hereby  declared  a  real  and  preferable 
burden  upon  the  subjects  hereby  disponed,  and  are  appointed  to  be 
inserted  in  any  notarial  or  other  instrument  to  follow  hereon,  and 
to  be  inserted  or  validly  referred  to  in  all  future  deeds  of  trans- 
mission, decrees,  instruments,  and  other  writs  of  or  relating  to  the 
said  subjects  or  any  part  thereof,  so  long  as  the  said  burden  or  any 
part  thereof  shall  remain  unpaid,  otherwise  such  deeds,  decrees, 
instruments,  and  writs  shall  be  void  and  null :  With  entry  at  the 
term  of  ,  &c. 

It  may  be  that  the  real  burden  is  not  constituted  in  favour  of  the 
seller  of  the  subjects,  but  of  a  third  party.  In  this  case  the  introductory 
clause  will  not  differ  from  that  in  an  ordinary  disposition,  but  the  burdening 
clause  will  run  thus : — 

Declaring  always,  as  it  is  hereby  expressly  provided  and 
declared,  that  the  subjects  hereinbefore  described  are  disponed 
under    the    real    burden   in   favour    of    C    (designation)    and    his 
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executors  or  assignees  {or  as  the  case  may  he),  of  the  suiu  of 
£  sterling,  being  part  of  the  price  of  said  subjects 

advanced  by  him  to  the  said  B  of  even  date  with  the  delivery 
of  these  presents,  with  interest  thereof  at  the  rate  of  per 

centum  per  annum   from  the  term  of  during  the   not- 

payment,  and  a  fifth  part  more  of  the  said  principal  sum  of 
liquidate  penalty  in  case  of  failure  in  punctual  payment  to  the 
said  C,  his  executors  {or  as  the  case  may  be)  or  assignees  whom- 
soever, at  the  term  of  ,  all  conform  to  Bond  granted  of  this 
date  by  the  said  B  in  favour  of  the  said  C. 

The  burden  is  made  a  heritable  security  affecting  the  property  when 
it  enters  the  record  as  part  of  the  disposition,  but  the  loan  and  obligation 
to  repay  are  expressed  in  a  separate  personal  bond  by  the  borrower. 
Where  at  all  possible  the  simpler  form  of  constituting  the  heritable  security 
by  a  bond  and  disposition  in  security  should  be  adopted. 

If  the  burden  to  be  imposed  on  the  lands  is  an  old  debt,  and  has 
already  been  engrossed  in  a  recorded  instrument  or  deed  containing  the. 
lands,  it  may  be  referred  to  at  the  end  of  the  dispositive  clause  as 
follows : — 

Reference  ^^'^  ALWAYS  with  and  under  the  real  burden  specified  in  a 

reiobiirden.  Disposition  of  the  said  subjects  granted  by  D  (designation)  in  favour 
of  C  (desigTiation),  dated  ,  and  recorded  in  the  (specify 

Register  of  Sasines  and  date  of  recording),  (or  in  an  Instrument  of 
Sasine,  or  Notarial  Instrument),  in  favour  of  ,  in  the  said 

subjects,  recorded  in  the  (specify  Register  of  Sasines  and  daie  of 
recording  (a)) ;  (where  the  other  deed  is  recorded  of  the  saTne  daie,  the 
clavse  proceeds) — recorded  in  (specify  Register  of  Sasines)  of  even  date 
with  the  recording  of  these  presents. 

Lands  are  also  frequently  found  to  be  burdened  with  liferents  or 
annuities.  The  constitution  of  such  burdens,  however,  may  generally  be 
traced,  not  to  a  disposition  to  a  purchaser,  but  to  a  family  settlement ; 
and  therefore  we  need  not  be  more  particular  here.  In  what  form  the 
interest  of  the  purchaser  is  to  be  guarded  against  such  burdens  has  already 
been  shown  in  treating  of  the  minute  of  sale. 

Before  leaving  this  subject  we  may  remark  that  the  transmission  and 
extinction  of  real  burdens,  and  the  completion  of  titles  to  them,  is  now 
regulated  by  section  30  of  "The  Conveyancing  (Scotland)  Act,  1874," 
which  enacts  that  the  forms  used  are  to  be  as  nearly  as  may  be  those 
used  in  the  case  of  heritable  securities,  which  are  treated  in  the  seventh 
title  of  this  work. 

Where  the  subjects  disponed  are  part  of  larger  subjects  for  which  a 

(a)  It  will  be  kept  in  view  that  in  the  conveyance  or  instrument  referred  to 
the  real  burden  must  be  set  forth  at  length. 
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cumulo  feu-daty  is  payable,  it  is  usual  to  allocate  on  the  part  so  disponed 
a  proportion  of  the  feu-duty.  This,  of  course,  does  not  affect  the  rights 
of  the  superior  unless  and  until  sanctioned  by  him.  The  allocation  is 
usually  expressed  by  a  clause  inserted  immediately  before  the  date  of 
entry,  aud  after  the  reference  to  the  existing  burdens,  conditions,  &c., 
nnder  which  the  lands  are  held  in  virtue  of  previous  investitures,  thus : — 

AsD  also  with  and  under  the  burden  of  payment  by  my  said^^^^^^^^ 
disponee  and  his  foresaids  of  the  sum  of  £  yearly  of  feu- 

duty,  being  the  proportion  hereby  allocated  on  the  subjects  before 
disponed  of  the  cumulo  feu-duty  of  £  payable  to  my 

superiors  for  the  whole  subjects  before  described  (or  referred  to), 
of  which  those  hereby  disponed  form  part,  with  corresponding 
duplication  every  year  (if  any),  and  interest  and  penalties 

if  incurred. 

Occasionally  the  dispouee  becomes  bound  to  relieve  the  granter  and 
his  successors  in  the  portion  of  the  larger  subjects  retained  or  previously 
conveyed  away,  of  the  whole  of  the  cumulo  feu-duty.  In  such  a  case  the 
obbgation  of  relief  is  usually  declared  a  real  burden  on  the  subjects 
disponed,  and  the  clause  may  be  expressed  as  follows : — 

But  declaring  always  that  the  said  B  by  acceptance  hereof  shall 
be  bound,  as  he  hereby  binds  himself  and  his  foresaids,  to  free  and 
reUeve  me  and  my  heirs,  executors,  and  successors  in  the  remainder 
of  the  whole  subjects  before  described  {or  referred  to),  of  which  those 
hereby  disponed  form  part,  of  the  cumulo  feu-duty  of  £ 
payable  to  my  superiors  for  said  whole  subjects,  duplication  thereof 
every  year  {if  any),  and  interest  and  penalties  if  incuiTed ; 

which  cumtUo  feu-duty,  duplication  {if  any),  interest,  and  penalties 
as  aforesaid,  and  obligation  for  relief  thereof,  are  accordingly  hereby 
declared  and  created  real  burdens  upon  and  affecting  the  subjects 
hereby  disponed  in  favour  of  me  and  my  foresaids,  and  as  such  shall 
he  recorded  as  part  of  these  presents,  and  inserted  at  length  in  any 
notarial  or  other  instrument  to  follow  hereon,  and  also  inserted  or 
validlv  referred  to  in  all  future  deeds  of  transmission,  decrees, 
instruments,  and  other  writs  of  or  relating  to  the  said  subjects  or 
any  parts  thereof,  under  pain  of  nullity. 

VI. — ^Variations  in  the  Clause  of  Assignation  of  Writs,  &c. 

The  statutory  clause  of  assignation  of  writs  and  evidents,  contained 
in  Schedule  (B),  Nos.  1  and  2,  annexed  to  the  Consolidation  Act  of  1868, 
as  interpreted  in  section  8  of  that  Act,  impoits,  unless  specially  qualified^ 
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an  absolute  and  unconditional  assignation  to  such  writs  and  evidents,  and 
to  all  open  procuratories,  clauses,  and  precepts,  if  any,  and  as  the  case 
may  be,  therein  contained,  and  to  all  unrecorded  conveyances  to  which 
the  disponer  has  right  If,  therefore,  this  right  is  not  to  be  conferred 
to  its  full  extent,  the  clause  must  be  modified. 

Where  It  often  happens  that  the  subjects  sold  is  only  a  part  of  a  more  valuable 

delivered     estate.    In  that  case,  as  the  titles  themselves  will  be  retained  by  the  seller, 
byseuer.      ^^e  disposition  will  contain  an  obligation  on  the  seller  to  make  them 
furthcoming,  in  these  terms : — 

And  in  respect  that  the  title-deeds  of  the  said  subjects  contain 
other  subjects  of  greater  value  than  those  hereinbefore  disponed,  and 
so  cannot  be  delivered  up,  I  hereby  oblige  myself  and  my  successors 
to  make  the  same  furthcoming  to  the  said  B  and  his  foresaids  on  all 
necessary  occasions  {if  per  inventory,  conform  to  inventory  annexed 
and  subscribed  by  me  as  relative  hereto),  and  that  on  a  receipt  and 
obligation  to  redeliver  the  same  within  a  reajsonab^e  time  and  under 
a  suitable  penalty. 

If  it  is  desired  to  make  the  obligation  still  more  precise,  the  following 
may  be  added  : — 

And  I  oblige  myself  and  my  foresaids  to  take  any  person  to  whom 
I  may  deliver  up  the  said  writs  bound  to  make  the  same  furthcoming 
in  like  manner. 

Of  course  this  latter  obligation  will  require  to  be  carefully  borne  in 
mind  in  preparing  future  conveyances  relating  to  any  portion  of  the 
cumulo  subjects. 

Where  Or  it  may  happen  that  an  estate  is  sold  in  lots,  in  which  case  it  will 

iniote.^^  be  necessary  to  insert  in  the  conveyance  to  the  purchaser  of  the  largest 
lot,  to  whom  the  titles  are  delivered  up,  an  obligation  to  make  them  furth- 
coming to  the  other  purchasers.     This  declaration  may  run  as  follows : — 

And  in  respect  the  said  writs  contain  other  subjects  besides  those 
now  disponed  to  the  said  B,  the  said  B  and  his  foresaids  shall,  by 
.  acceptance  hereof,  be  bound  to  make  the  same  furthcoming  to  the 
proprietors  for  the  time  being  of  the  said  other  subjects  on  all  neces- 
sary occasions,  on  a  receipt  and  obligation  to  redeliver  the  same 
within  a  reasonable  time  and  under  a  suitable  penalty. 

It  may  happen  that  the  houses  in  a  tenement  are  sold  by  the  builder 
separately,  in  which  case  it  is  wise  to  specify  the  particular  house  to  the 
owner  of  which  the  common  writs  of  the  tenement  are  to  be  or  have  been 
delivered  under  obligation  to  make  them  furthcoming  to  the  others 
interested,  and  the  clause  in  his  disposition  will  correlatively  place  him 
under  that  obligation. 
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When  the  diaponer  is.  not  in  possession  of  the  titles,  but  holds  obliga-  where 
tions  for  delivery  of  them,  the  clause  may  run  thus : —  JSmbbFoii" 

of  titiw. 

And  I  assign  the  writs,  conform  to  inventory  thereof  annexed 
and  subscribed  by  me  as  relative  hereto,  and  in  respect  the  same  are 
not  in  my  possession,  I  assign  to  the  said  B  and  his  foresaids  all 
obligations  in  the  titles  in  favour  of  me  or  my  authors  to  have  the 
said  writs  made  furthcoming. 

If  ooly  some  of  the  titles  are  in  the  disponer's  possession,  and  are 
deUrered,  the  cause  may  be  modified  thus : — 

And  I  assign  the  writs,  and  have  delivered  the  same  conform  to 
inventory  thereof  annexed  and  subscribed  by  me  as  relative  hereto, 
except  Nos.  and  of  said  inventory,  which  are  not 

in  my  possession,  but  in  regard  to  which  I  assign  to  the  said  B  and 
his  foresaids  all  obligations  in  the  titles  in  favour  of  me  or  my  authors 
to  have  the  same  made  furthcoming. 

If  for  any  reasons  the  principal  copies  of  certain  deeds,  such  as  family  Obligation 
aetdementa,  cannot  be  delivered  up,  the  seller  frequently  binds  himself  deedsand 
to  record  these  in  the  Books  of  Council  and  Session  or  other  competent  deliver 
T€Cord  within  a  given  time,  and  to  deliver  valid  and  sufficient  extracts  to  ^' 
the  purchaser.     This  obligation  may  likewise  be  undertaken  by  separate 
letters  handed  to  the  purchaser  with  the  disposition,  and   where  there 
is  anything  in  its  terms  unusual  or  unsuited  to  the  disposition,  this  is 
probably  the  preferable  course. 

Where  the  previous  writs  contain  special  obligations  of  relief,  e,g,y  Wherewrite 
from  public  or  parochial  burdens,  such  obligations,  if  they  are  to  be  trans-  ^^daf  obii- 
mitted  to  the  purchaser,  must,  as  we  have  already  remarked  when  treating  ^^^^  °' 
of  the  feu-charter,  be  expressly  assigned.     This  should  be  done  either  in 
the  form  of  an  addition  to  the  assignation  of  writs,  or  by  separate  deed  in 
terms  of  Schedule  (M)  of  the  Conveyancing  Act  of  1874. 


VII. — ^Vakiations  in  the  Clause  of  Warrandice. 

The  clause  "  I  grant  warrandice  "  is  statutory  and  implies  absolute 
warrandice  as  regards  the  lands  and  writs  and  evidents,  and  warrandice 
from  fact  and  deed  as  regards  the  rents.  The  current  leases  or  missives 
of  lease  of  the  subjects  may  have  to  be  excepted. 

If  the  disposition  convey  a  right  of  superiority,  the  clause  will  run : — 

But  excepting  always  from  this  warrandice  the  current  leases, 
and  all  feu  and  other  subaltern  rights,  if  any,  of  the  said  subjects,  or 
any  portion  thereof,  made  and  granted  by  me,  my  predecessors  or 
authors  without  prejudice  nevertheless  to  the  right  of  the  said  B  and 
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his  foresaids  to  quarrel  or  impugn  the  same  upon  any  ground  of 
law  that  shall  not  infer  warrandice  against  me  and  my  heirs  and 
successors. 

In  the  case  of  a  superiority  the  "  feu  and  blenchnluties  and  casualties 
"  of  superiority  or  sums  in  lieu  thereof,  due  and  payable  from  and  after 
"  said  term  of  entry,"  are  assigned  in  place  of  "  rents." 


SECTION  III 


COMPLETION  OF  DISPONEE'S  TITLE,  &c. 


Registra- 
tion of  Dls- 
pofiition. 


Where 
clause  of 
direction. 


Disposition 
for  religioa<« 
or  educar 
tional  pur- 
poses, or  to 
ex  ojgtcio 
trustees. 


(1)  By  regis- 
tration of 
disposition. 


Where  the  disponer's  title  has  been  completed  by  a  duly  recorded 
instrument  or  conveyance,  the  disponee  may  complete  his  title  (1)  by 
recording  the  disposition  in  his  favour  in  the  appropriate  Register  of 
Sasines,  with  a  warrant  of  registration  thereon  on  his  behalf ;  or  (2)  he 
may  expede  and  record,  with  a  warrant  of  registration  thereon  in  like 
manner,  a  notarial  instrument  proceeding  on  the  disposition. 

Where  the  conveyance  contains  a  Clause  of  Direction,  the  title  will  be 
completed  either  (1)  by  registration  of  the  portions  of  the  deed  directed 
to  be  recorded,  with  a  warrant  of  registration  in  the  form  of  Schedule  (F), 
No.  2,  of  the  Consolidation  Act ;  or  (2)  by  registration,  also  with  warrant, 
of  a  notarial  instrument,  which  must  embrace  the  whole  portions  of  the 
deed  directed  to  be  recorded.  In  the  latter  case  the  warrant  of  registra- 
tion will  be  in  the  usual  terms. 

Where  heritable  property  is  conveyed  or  leased,  or  trusts  are  created 
for  religious  or  educational  purposes,  and  the  title  is  taken  in  favour  of 
office-bearers  of,  or  trustees  for,  the  congregation  or  society  or  body  of 
men,  or  the  individual  members  thereof,  it  is  provided  by  section  26  of  the 
Consolidation  Act  of  1868  that  such  conveyance  or  lease,  when  the  title 
is  completed  in  manner  therein  referred  to,  shall  vest  not  only  the  parties 
therein  named,  but  also  their  successors  in  office  for  the  time  being, 
chosen  and  appointed  in  manner  provided  or  referred  to  in  such  convey- 
ance or  lease,  or  if  no  mode  of  appointment  be  therein  prescribed,  then  in 
terms  of  the  rules  or  regulations  of  such  congregation  or  society  or  body 
of  men,  subject  to  the  like  trusts  and  with  and  under  the  same  powers 
and  provisions  as  are  contained  or  referred  to  in  the  conveyance  or  lease, 
and  that  without  any  transmission  or  renewal  of  the  investiture,  and 
notwithstanding  anything  to  the  contrary  contained  in  such  conveyance  or 
lease.  And  it  is  so  by  section  45  of  the  Conveyancing  Act  of  1874  provided 
that  where  by  the  title  to  any  estate  in  land  held  in  trust,  duly  completed 
and  recorded,  the  office  of  trustee  has  been  or  shall  be  conferred  upon  the 
holder  of  any  place  or  office,  or  proprietor  of  any  estate  and  his  successors 
therein,  any  person  subsequently  becoming  a  trustee  by  appointment  or 
succession  to  the  place  or  office  or  estate  to  which  the  office  of  trustee  has 
thus  been  or  shall  be  annexed,  shall  be  deemed  and  taken  to  have  a  valid 
and  complete  title  by  infeftment  in  the  estate,  in  the  same  manner  and  to 
the  same  effect  as  if  he  had  been  named  in  the  completed  and  recorded 
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tidey  withoat  the  necessity  of  any  deed  of  conveyance  or  other  procedure. 
The  term  '*  holder  of  any  place  or  office  "  is  so  vague  that  the  prudent 
eonveyaneer  will  not  rely  on  the  expression  covering  more  than  some 
I^ally  reoc^inised  office,  such  as  the  Minister  of  the  Parish  of  X.  The 
President  of  a  Trade  Society,  or  the  Master  of  a  Freemason  Lodge,  or  a 
dergyman  of  a  dissenting  congregation,  do  not  probably  hold  office  in  the 
sense  of  the  statute. 

The  warrant  of  registration  will  of  course  be  in  terms  conform  to  the 
destination. 

In  last  Title  (pp.  40  et  seq.)  we  gave  the  forms  of  warrant  applicable  to  (2)Bjezped- 
the  registration  of  an  original  grant,  and  as  these  are  equally  suited  to  the  ^^uig 
ease  of  an  ordinary  disposition  by  a  party  bavins:  a  real  rieht,  it  is  un-  notarial 

-  *.  i  j.i_  1-  \TT    \.i        t  °      1        •      °  1         r  instrument. 

necessary  to  repeat  them  here.  We  therefore  merely  give  examples  of 
the  forms  of  notarial  instruments.  These  forms,  it  will  be  understood,  are 
adapted  to  the  styles  shown  in  the  preceding  pages,  and  will  be  subject  to 
such  variations  as  the  peculiarities  of  each  case  may  in  actual  practice 
require. 


1.  Notarial  InstFoment  proceeding  on  an  Ordinary  Disposition. 
Schedule  (J)  of  Consolidation  Act,  1868. 

This  mode  of  infeftment  is  rendered  competent  by  section  17  of  the 
Consolidation  Act  of  1868,  where  it  is  not  desired  to  record  the  whole  of 
the  conveyance  or  other  deed.  It  is  also  competent  even  where  the  con- 
veyance or  deed  contains  a  clause  of  direction,  but  in  such  case  it  is 
important  to  keep  in  view  that  by  section  12  of  the  same  Act  "no  part  or 
sports  of  the  conveyance  directed  to  be  recorded  shall  be  omitted  from  sitch 
"  iMstmment."  The  following  form  assumes  the  subjects  to  have  been 
conveyed  to  a  husband  and  wife  in  conjunct  fee  and  liferent,  for  the  liferent 
use  allenarly  of  the  wife,  and  to  the  heirs  and  assignees  of  the  husband,  and 
infeftment  now  to  be  taken  by  notarial  instrument  in  their  favour : — 

At  Edinburgh,  there  was  on  behalf  of  B  {name  and  desiffnation\ 
and  C  {full  name),  his  vrife,  for  their  respective  rights  and  interests 
as  after  mentioned,  presented  to  me,  Notary-Public  subscribing,  a 
Disposition  {or  other  deed,  or  an  Extract  of  a  deed  as  the  case  may  he) 
granted  by  A  {designation),  and  dated  {and  if  an  extra/^t, 

specify  the  register  in  which  it  is  recorded  and  date  of  registration) ;  by 
which  Disposition  the  said  A  sold  and  disponed  to  and  in  favour  of 
the  said  B  and  C  in  conjunct  fee  and  liferent,  for  the  liferent  use 
allenarly  of  the  said  C  so  long  as  she  should  continue  a  widow  after 
the  death  of  her  said  husband,  but  providing  that  the  liferent  of  the 
said  C  should  cease  and  become  void  and  null  in  case  of  her  entering 
into  another  marriage,  and  to  the  heirs  and  assignees  whomsoever  of 

JXTBL  8. — I.  7 
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the  said  B  (or  as  the  terms  of  the  destination  may  be),  heritably  and 
irredeemably,  All  and  Whole  (insert  the  description  of  the  lands 
conveyed,  and  any  real  burdens,  conditions,  provisions,  and  limitations, 
or  refer  to  the  same,  all  as  in  the  disposition  or  other  deed) :  With  ejttry 
at  the  term  of  :  Whereupon  this  Instrument  is  taken  in 

the  hands  of  L  (insert  name  and  designation  of  notary-public)  in  the 
terms  of  the  "  Titles  to  Lands  Consolidation  (Scotland)  Act,  1868." — 
In  witness  whereof  (complete  testing  clause  as  before  shoum,  p,  43). 

If  presented       If  presented  by  the  husband  himself  this  deed  will  commence — 

by  party.  ^  *' 

At  Edinburgh,  there  was  by  B  (9iame  and  designation),  on  behalf 
of  himself  and  of  C  (name),  his  wife,  for  their,  &c 

For  simplification  we  do  not  in  subsequent  forms  give  the  variation 
requisite  where  the  presentment  is  made  by  the  party. 


2.  Notarial  Instrument  proceeding  on  a  Disposition  constituting 
a  Heal  Burden,  and  on  a  Discharge  of  that  Burden. 

The  following  form  may  be  adopted  where  for  any  reason  the  dis- 
position constituting  the  burden  has  not  been  recorded,  and  the  burden 
has  meantime  been  discharged  : — 

At  Edinburgh,  there  was  on  behalf  of  B  (designation)  presented 
to  me,  Notary-Public  subscribing,  a  Disposition  granted  by  A  (designa- 
tion), and  dated  ,  by  which  Disposition  the  said  A  sold  and 
disponed  to  and  in  favour  of  the  said  B  and  his  heirs  and  assignees 
whomsoever,  heritably  and  irredeemably,  All  and  Whole  (here 
insert  description  of  the  subjects  conveyed,  and  any  reference  to  previously 
existing  burdens,  &c.,  all  as  contained  in  the  disposition) :  But  declaring 
ALWAYS,  as  it  was  thereby  expressly  provided  and  declared,  that  the 
subjects  above  described  (or  referred  to)  were  thereby  disponed  under 
the  real  burden  of  the  sum  of  £  sterling,  being  part  of  the 
price  of  said  subjects  remaining  unpaid  to  the  said  A  as  therein 
narrated,  interest  thereof  at  the  rate  of  per  centum  per  annum 
from  ,  and  a  fifth  part  more  of  penalty  in  case  of  failure  in 
punctual  payment  to  the  said  A,  his  executors  (or  his  heirs,  excluding 
executors)  or  assignees  whomsoever,  at  the  term  of  ,  of  the 
said  principal  sum,  all  payable  conform  to  Bond  granted  by  the  said 
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B  to  the  said  A  therefor  of  even  date  with  said  Disposition;  and 
which  sum  of  £  sterling  of  principal,  interest,  and  penalty 

as  aforesaid,  were  by  said  Disposition  declared  a  real  and  preferable 
boiden  upon  and  affecting  the  subjects  thereby  disponed  and  herein- 
before described,  and  were  appointed  to  be  inserted  in  any  notarial 
or  other  instrument  to  follow  thereon,  and  to  be  inserted  or  validly 
referred  to  in  all  future  deeds  of  transmission,  decrees,  instruments, 
and  other  writs  of  or  relating  to  the  said  subjects,  or  any  part  thereof, 
60  long  as  said  sum  or  any  portion  thereof  should  remain  unpaid, 
otherwise  such  deeds,  decrees,  instruments,  and  writs  should  be  void 
and  null :  As  ALSO  there  was  presented  to  me  a  Discharge  granted  by 
the  said  A,  and  dated  ,  whereby  the  said  A,  in  consideration 

of  the  sum  of  £  sterling  then  paid  to  him  by  the  said  B, 

discharged  the  said  real  burden  and  relative  Bond,  and  all  interest 
due  thereon,  and  declared  the  said  subjects  to  be  freed  and  disencum- 
bered thereof,  all  as  therein  and  hereinbefore  particularly  described 
(or  referred  to) :  Whebeupok  this  Instrument  is  taken  in  the  hands 
of  L,  &a  (complete  testing  clause  as  at  p,  43). 


SECTION  IV 


SUPPLEMENTAEY  DEEDS  CONNECTED  WITH  THE 

SUBJECT  OF  THIS  TITLE 

1.  Disposition  of  Superiority  by  an  Heir  of  Entail. 

I,  A  (designation),  superior  of  the  lands  and  others  after-men-  ^^'^^^ 
tioned,  and  having  right  to  the  superiority  thereof  as  heir  of  entail 
infeft  and  in  possession,  in  virtue  of  a  Disposition  and  Deed  of 
Entail,  dated  ,  and  registered  in  the  Eegister  of  Tailzies 

the  day  of  ,  and  in  the  Division  of  the  Bister  of 

Sasines  applicable  to  the  County  of  X  the  day  of  , 

granted  by  B  (designation),  considering  that  by  the  Act  of  Parliament 
20  Geo.  XL  c.  50,  it  is  provided  that  it  shall  be  lawful  to  heirs  of 
entail  to  sell  the  superiorities  over  their  respective  lands  to  the 
vassals,  provided  always  that  the  moneys  paid  as  the  price  of  such 
superiorities^  being  part  of  a  tailzied  estate,  shall  be  laid  out  and 
settled  in  manner  therein  mentioned,  and  for  that  purpose  the  same 
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shall  be  paid  into  the  hands  of  the  trustees  who  shall  be  appointed 
by  the  vendor  of  such  superiority  and  the  purchaser  thereof  respec- 
tively :  And  having  resolved  to  sell  to  C  (designation)  the  superiority 
of  the  lands  of  D  and  othera  hereinafter  specified,  holden  by  him  of 
me ;  and  he  haying  instantly  made  payment  to  E  and  F  {designation), 
trustees  nominated  and  appointed  by  us  in  terms  of  the  said  Act 
of  Parliament,  of  the  sum  of  £  sterling  as  the  price  of  the 

superiority  of  the  said  lands  and  others,  to  be  applied  by  the  said 
trustees  in  manner  directed  by  the  foresaid  Act  of  Parliament: 
DispoBiUve  THEREFORE  I  DO  hereby  SELL  and  DISPONE  to  the  said  C  and  his  heirs 
and  assignees  whomsoever,  heritably  and  irredeemably.  All  and 
Whole  {here  insert  description  of  lands  in  ordinary  form^  with  all 
the  usual  clauses,  as  on  p,  65,  care  being  taken  to  modify  the  assigna-- 
tion  to  feU'dviies,  <fec.,  and  warrandice  claitses,  as  shown  on  p.  95). 

Dispositions  between  Superior  and  Vassal. 

It  has  already  been  observed  that  the  same  estate  may  be  the  subject 
of  separate  fees ;  the  property  or  dominium  utile  being  vested  in  one  person, 
and  the  superiority  or  dominium  directum  in  another ;  and  that  these  may 
pass  from  one  person  to  another  as  separate  estates.  It  sometimes  happens 
that  they  again  come  to  be  held  by  the  same  person.  In  consequence, 
however,  of  the  original  subinfeudation,  these  still  remain  separate  estates 
in  the  person  of  the  disponee,  descendible  to  different  series  of  heirs,  if  so 
destined.  In  order  therefore  to  unite,  or  in  technical  language  to  conn 
solidate  them,  if  that  be  desired,  a  certain  form  is  necessary,  by  which  the 
estate  is  restored  to  the  condition  of  an  undivided  fee,  as  it  stood  prior  to 
the  subinfeudation. 

The  proprietor  of  both  fees,  after  his  title  to  both  is  recorded,  requires 
simply  to  execute  and  record  a 


2.  Minute  of  Consolidation  of  Property  and  Superiority. 

I,  A  {designation),  heritable  proprietor  both  of  the  immediate 
superiority  and  of  the  property  {or  of  the  mid-superiority)  of  All. 
and  Whole  {describe  or  refer  to  tlie  lands),  hereby  consolidate  the 
property  of  the  said  lands  {or  the  mid-superiority  of  the  said  lands), 
with  the  immediate  superiority  thereof. — In  witness  whereof,  &c.(a) 
{insert  testing  clatise  in  usfiwlform). 

(a)  It  will  be  remembered  that  such  a  minute  requires  the  usual  warrant  of 
registration  (in  this  case  on  behalf  of  the  granter)  to  be  endorsed  before  being; 
presented  for  registration. 
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It  appears  to  be  still  competent,  when  the  superior  is  acquiring  the 
property,  to  obtain  and  record  a  disposition  containing  a  clause  of  resigna- 
tion ad  remanenHamy  since  there  appears  to  be  no  provision  in  the  Act 
expressly  abolishing  the  use  of  such  a  clause,  or  even  of  a  separate 
procaratory.  In  such  case  the  disposition,  except  for  the  addition  of  this 
dause^  **  Aiid  I  resign  the  said  lands  and  others  ad  perpduam  remaneniiam,** 
which  will  be  inserted  immediately  before  the  Assignation  of  Writs,  will 
be  in  the  ordinary  form. 

It  may  in  certain  circumstances  be  desirable  not  to  consolidate  the  oircmn- 
property  and  superiority,  as,  for  example,  if  it  is  wished  that  they  should  ^^^. 
descend  to  two  different  series  of  heirs.      In  such  a  case,  where  the  soiidation 
superior  acquires  the  property,  the  disposition  with  clause  of  resignation  deunbie. 
ad  refnanentiam  should  not  be  used,  nor  should  the  disposition  where  it 
does  not  contain  that  clause  be  followed  by  a  minute  of  consolidation. 
Where  the  vassal  acquires  the  superiority,  the  minute  is  equally  to  be 
dispensed  with.     The  result  of  recording  the  disposition  with  clause  of 
resignation  ad  remafieniiam^  or  of  recording  a  minute  of  consolidation, 
would  be  to  cause  the  whole  to  descend  to  the  heirs  of  the  superiority, 
which  is  the  leading  right.    Thus,  suppose  that  the  property  stood  destined 
to  heirs^mak,  and  the  superiority  to  heirs  and  assignees  whatsoever,  the 
whole  estate,  property,  and  superiority  would  after  consolidation  pass  to 
the  heir  whaisoever,  t.e.,  the  heir-at-law  of  the  disponee. 


8.  Contract  of  Excambion. 

It  is  contracted  and  agreed  between  the  parties  following,  viz.,  ^™^^^ 
A  {designation),  ON  THE  ONE  part,  and  B  {designation)  ON  THE  other 
PART,  in  manner  underwritten — That  is  to  say,  The  said  parties, 
ooxsiDSRiNG  that  their  lands  of  0  and  P  are  incommodiously  situated, 
as  they  lie  discontiguous  from  the  other  lands  belonging  to  them 
respectively,  have  agreed  to  make  the  following  excambion.(a)  There-  DispoeitiTB 
FORE  the  said  A  dispones  to  the  said  B  and  his  heirs  and  assignees 
whomsoever,  heritably  and  irredeemably,  All  and  Whole  the  lands 
of  0  {here  describe  them,  with  the  restrictions  or  qualifications,  if  any, 
as  shown  in  form  of  Disposition,  p,  65),  with  all  his  right,  title,  and 
interest,  present  and  future,  therein :  In  consideration  whereof  {if 
the  lands  exeambed  are  of  UTiequal  value,  say — and  of  the  sum  of 
£  sterling  instantly  paid  to  the  said  B  by  the  said  A,  of  which 

he  hereby  acknowledges  the  receipt)  the  said  B  dispones  to  the  said 
A,  &C.  {in  like  manner  as  above) :  Providing  that  if  either  of  the  lands  Proviso  m 

^  '  to  eviction. 

(a)  The  narrative  will  of  course  vary  with  circumstances.  Thus,  it  may 
proceed  upon  a  submission  and  decreet  -  arbitral ;  or,  if  either  of  the  estates 
exeambed  is  entailed,  the  decree  of  a  competent  Court  is  necessary  to  authorise 
the  tTanaaction.  In  aU  cases  the  res  gedts  should  be  distinctly  stated  in  the 
narrative  clause. 
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above  disponed,  or  any  part  thereof,  shall  happen  to  be  evicted  on 

account  of  any  fact  or  deed  of  the  disponer's,  or  of  his  predecessors 

and  authors,  or  of  a  defect  in  his  title,  then  and  in  that  case  this 

Contract,  and  the  infeftments  hereon,  shall  be  void  and  null;  and  it 

shall  immediately  be  competent  for  the  party  from  whom  the  lands 

may  happen  to  be  evicted,  to  recover  the  possession  of  the  lands 

exchanged  for  those  so  evicted  from  him,  as  accords ;  and  the  action 

for  that  purpose  (if  the  lands  are  of  unequal  value,  say — as  well  as  for 

restitution  of  the  foresaid  sum  of  £  )  shall  be  competent 

to  as  well  as  against  the  contracting  parties  themselves  and  their 

respective  heirs  and  successors ;  but  as  soon  as  the  action  threatening 

an  eviction  is  commenced,  the  party  whose  right  is  challenged  shall 

be  bound  to  intimate  the  same  to  the  other  party,  or  at  least  before 

of^wnuT*^  the  record  shall  be  closed  in  the  cause :   And  the  said  A  and   B 

respectively  assign  the  writs  (this  clause  will  he  qualified  according  as 

otnnlf'^^  </i€  titles  are  to  be  delivered  or  not) :  AxD  the  said  A  and  B  respectively 

io*reiiewof  ^^^sign  the  rents :  And  the  said  A  binds  himself  to  free  and  relieve 

burdena.     ^.j^g  g^jj  g^  ^^^^  ^j^^  g^j^j  g  binds  himself  to  free  and  relieve  the  said 

A,  of  all  feu-duties,  casualties,  and  public  burdens :  And  the  said  A 
wirrandice.  and  B  respectively  grant  warrandice ;  and  they  consent  to  the 
n^Mnxion  rGgis^ration  hereof  for  preservation   and   execution. — In  witness 

WHEREOF,  &C. 


In  place  of  the  preceding  form  the  transaction  may  be  so  arranged 
that  each  party  shall  separately  dispone  his  lands  to  the  other.  That 
form,  however,  is  much  more  prolix  than  the  one  now  exhibited,  and  in 
the  ordinary  case  possesses  no  advantage  over  it. . 

When  the  transaction  is  to  be  completed  by  separate  dispositions  or 
unilateral  deeds,  the  following  may  serve  as  a  specimen : — 

b^SpwS  I,  A  (designation),  heritable  proprietor  of  the  lands  and  others 
tioM?^"  *^^^  disponed,  considering  that  my  lands  of  0,  and  the  lands  of  P, 
belonging  to  B  (designation),  being  incommodiously  situated,  &c.  (as 
in  the  foregoing  example),  I  and  the  said  B  have  AGREED  to  excamb 
the  said  lands  of  0  and  P  upon  the  terms  and  conditions  specified 
in  decree t-arbitral,  dated  ,  pronounced  by  C  (designation), 

arbiter  mutually  chosen  by  us  upon  a  submission  to  him,  dated 

,  which  submission  and  decreet-arbitral  are  registered  (specify 
register  and  date  of  registration) :  Therefore,  in  implement  of  the 
said  decreet-arbitral,  and  in  coksideration  of  a  Disposition  of  the 
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lands  of  P  to  be  delivered  to  me  by  the  said  B  simtd  ac  seviel 
with  the  delivery  to  him  of  these  presents,  I  hereby  dispone,  &c*. 

This  deed  proceeds  in  the  terms  of  an  ordinary  disposition. 

It  18  proper  to  remark  that,  ex  lege  and  independent  of  the  express 
elaose  above  shown,  all  contracts  of  excambion  imply  real  warrandice,  so 
as  to  afford  to  each  of  the  parties,  if  the  lands  disponed  to  him  should 
afterwards  be  evicted  on  account  of  any  act  or  deed  of  the  disponer,  or 
any  defect  in  his  title,  a  right  to  revert  to  the  lands  originally  belonging 
to  him,  and  to  recover  possession  of  them  from  the  proprietor.  The 
parties  to  an  excambion  enjoy  this  privilege  as  completely  as  if  they  were 
expressly  infeft  in  real  warrandice  in  their  original  properties ;  but  to 
eonstitute  this  sort  of  warrandice  the  deed  must  expressly  bear  to  be  an 
excambion.  See  Ersk.,  b.  ii.  t.  3,  s.  28.  If  this  dictum  is  to  be  relied  on, 
the  right  will  not  be  implied  when  the  transaction  is  completed  by  separate 
dispositions.  Nor  does  it  seem  practicable  (as  recommended  in  a  former 
edition)  to  introduce  into  these  deeds  an  obligation  of  real  warrandice 
because  they  are  unilateral.  A  clause  of  reversion  applicable  to  the  case 
of  eviction  might  possibly  be  effectual ;  but  we  would  recommend  the 
Contrsct  as  the  proper  form  of  carrying  out  an  excambion. 


4.  Contract  of  Ground-Annual. 

The  contract  of  ground-annual,  now  so  largely  used  in  modern  practice  Origin  of 
as  to  be  only  second  in  importance  to  the  feu-contract,  originated  in  trans-  ^^-^ 
actions  by  which  lands  were  agreed  to  be  sold  in  return  for  an  annual  ^^^^^ 
payment  instead  of  a  capital  sum,  and  where,  in  consequence  of  the  sub- 
jects of  sale  being  held  by  burgage  tenure,  or  under  strict  prohibitions 
against  subinfeudation,  it  was  incompetent  to  secure  the  seller  in  such 
aimoal  payment  by  the  usual  method  of  constituting  feu-rights.  The 
Conveyancing  Act  of  1874  has  materially  altered  the  circumstances 
which  gave  rise  to  such  contracts  (1)  by  declaring  that  the  prohibition 
to  subfeu  shall  in  future  be  null  and  void  except  in  the  cases  where  such 
prohibition  has  been  imposed  before  the  commencement  of  that  Act  (1st 
October  1874);  and  (2)  by  abolishing  the  burgage  tenure,  and  allowing 
all  lands  so  held  to  be  dealt  with  in  precisely  uie  same  manner  as  feu- 
holding  Many  properties,  however,  are  meantime  held  under  effectual 
prohibitions  against  subfeuing,  and  the  proprietor  can  therefore  secure 
himself  in  a  perpetual  annual  payment  only  by  contracts  of  ground- 
annual,  or  by  lone  leases  renewable  ad  infinitum.  Leasehold  is,  however, 
a  tenure  not  much  in  use  in  large  towns  in  Scotland,  and  accordingly  the 
conveyancer  may  still  have  occasion  frequently  to  resort  to  the  contract 
of  ground-Annual. 

The  style  of  such  contracts  has  now  been  moulded  into  a  well-recognised  its  present 
shape,  and  in  many  respects  resembles  that  of  the  feu-contract,  to  which  ^™t*^ 
it  has  been  assimilated.  Thus  both  deeds  provide  for  the  payment  of  a 
fixed  yearly  return  to  the  disponer,  and  for  which  the  lands  are  liable ; 
and  the  same  general  conditions  as  to  irritancy  ob  nan  solutum  canonem^ 
servitudes,  nuisances,  &c.,  are  contained  in  both.  But  in  principle  the 
object  and  effect  of  the  two  deeds  are  perfectly  distinct.     By  the  feu 
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contract  an  annual  return  from  land  is  sought  to  be  secured  by  the  reser- 
vation of  an  intermediate  feudal  superiority.  The  object  of  the  contract 
of  ground-annual  is  to  secure  a  similar  yearly  return  by  burdening  the 
infeftment  of  the  disponee  without  creating  a  new  fee.  The  feu-contract 
is  employed  where  there  is  no  obstacle  to  the  reservation  of  a  permanent 
mid-superiority;  the  contract  of  ground-annual  is  resorted  to  when  the 
creation  of  a  subaltern  right  is  conventionally  prohibited  or  practically 
inexpedient.  The  yearly  return  in  the  one  case  is  a  proper  feu-dnty,  not 
dependent  upon  publication  in  the  register ;  in  the  other  it  is  a  real  burden 
merely,  and  to  he  effectual  must  be  duly  published. 

In  the  complete  form  now  universally  adopted  in  professional  practice, 
the  contract  of  ground-annual  consists  of  the  following  parts  : — 

danaes.  I.  The  narrative  or  inductive  clause,  containing  the  names  and  designa- 

tions of  the  parties,  and  the  cause  of  granting. 

II.  The  disposition  by  the  seller,  containing — 

(1)  The  dispositive  clause,  including  the  destination,  description 

of  the  subjects,  reference  to  any  real  burdens,  &c.,  under 
which  the  subjects  may  be  held  in  virtue  of  prior  investitures, 
constitution  of  the  real  burden  of  the  ground-annual,  irritant 
clause,  and  all  additional  conditions,  restrictions,  &c.,  under 
which  the  subjects  are  in  future  to  be  possessed. 

(2)  Date  of  entry. 

(3)  Assignation  of  writs. 

(4)  Assignation  of  rents. 

(5)  Obligation  to  relieve  of  public  burdens  up  to  the  date  of  entry. 

(6)  Clause  of  warrandice. 

III.  (1)  Obligation  by  the  purchaser  to  pay  the  ground-annual  and  to 

perform  the  other  conditions  of  the  grant. 

(2)  Disposition  in   security   of    the  preceding  obligation,   of  a 

ground-annual  furth  of  the  subjects,  and  of  the  subjects 
themselves  in  security  of  such  ground-annual. 

(3)  Assignation  of  writs. 

(4)  Assignation  of  rents. 

(5)  Clause  of  warrandice. 

lY.  Mutual  consent  to  registration  for  preservation  and  execution. 

y.  Testing  clause. 

The  following  is  an  example  of  a  contract  embodying  the  above 
clauses,  and  containing  only  such  conditions  as  usually  enter  into  all 
such  transactions,  and  are  considered  essential  to  the  security  of  the 
ground-annual.  Other  conditions  which  the  variation  of  the  circumstances 
may  require,  the  conveyancer  will  find  no  difficulty  in  supplying  from  the 
examples  given  in  treating  of  the  feu-contract 
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Conti^ct  of  Ground-Annaal. 

It  is  CONTRACTED  and  agreed  between  A  {designation),  heritable  Jj^2j[™^^ 
proprietor  of  the  area  of  ground  hereinafter  disponed,  of  the  first 
PART,  and  B  {designation)  of  the  second  part,  in  manner  following, 
viz. — ^The  said  A  in  consideration  of  the  ground-annual  and  other 
prestations  hereinafter  undertaken  by  the  said  B,  has  sold,  and  hereby 
SELLS  and  dispones,  to  and  in  favour  of  the  said  B  and  his  heirs  and  t,  Dkpou- 

tion  by 

assignees  whomsoever,  heritably  and  irredeemably,  All  and  Whole  ■^- . . 
that  area  of  ground  {Jure  describe  the  ground  disponed,  and  if  it  he  only  c^i*®. 
fart  of  larger  subjects  belonging  to  A,  add — which  area  of  ground  is 
part  of  All  and  Whole,  &c. — here  describe  or  validly  refer  to  A*s  whole 
subfecis),  with  the  pertinents  of  said  area  of  ground  hereby  disponed, 
and  the  said  A's  whole  right,  title,  and  interest,  present  and  future, 
therein  {if  the  subjects  of  which  the  area  of  ground  is  part  are  held'  by 
A  under  reservationSy  burdens,  conditions,  &c.,  already  constituted  by  a 
duly  recorded  deed,  refer  to  these  in  terras  of  Schedule  D  of  the  Consoli- 
datian  Act  of  1868) :  And  declaring  that  these  presents  are  granted,  ^"*J2*" 
and  the  foresaid  area  of  ground  is  disponed,  with  and  under  the  real 
and  preferable  lien  and  burden  of  the  payment  by  the  said  B  and 
his  foresaids  [of  First,  to  the  superiors  of  said  subjects  the  sum  of 
£  sterling  with  interest,  duplicands,  and  others,  correspond- 

ing thereto,  being  the  proportion  of  the  cumulo  feu-duty  of  £ 
hereby  allocated  thereon,  and  Second]  to  the  said  A  and  his  heirs 
and  assignees  whomsoever  of  the  yearly  ground-annual  of  £ 
sterling,  to  be  uplifted  and  taken  by  the  said  A  and  his  foresaids 
forth  of  and  from  the  area  of  ground  before  disponed,  and  whole 
houses  and  buildings  erected  or  to  be  erected  thereon,  or  furth  of  any 
part  or  portion  thereof,  and  readiest  rents,  maills,  and  duties  of  the 
same,  and  that  at  two  terms  in  the  year,  Whitsunday  and  Martinmas, 
by  equal  portions,  beginning  the  first  term's  payment  thereof  at  the 
term  of  for  the  half-year  preceding,  and  the  next  payment 

at  thereafter,  and  so  forth,  continuing  in  the  regular  and 

punctual  payment  of  the  said  yearly  ground-annual  at  the  said  two 
terms  of  Whitsunday  and  Martinmas  in  all  time  coming,  with  a  fifth 
part  more  of  each  of  said  termly  pajnnents  in  name  of  liquidate 
penalty  in  case  of  failure,  and  the  interest  thereof  at  the  rate  of 
pounds  per  centum  per  annum  from  and  after  the  respective 
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terms  of  payment  of  the  same  until  paid :  And  paying  the  further 
sum  of  £  at  the  term  of  in  the  year  , 

and  at  the  same  term  in  every  year  thereafter,  in  name  of 

du*ii^^n  P'*'^^^^^*  ^^^  ^^*^  ^v®r  and  above  the  ground-annual  of  the  year  in 
which  the  same  shall  become  payable,  with  interest  and  liquidate 
penalty  in  case  of  failure  in  the  punctual  payment  thereof,  all  as 
provided  with  reference  to  the  termly  payments  of  said  ground- 
annual:  And  declaring  further  that  the  said  area  of  ground  is 
hereby  disponed  to  the  said  B  and  his  foresaids  with  and  under  the 

Conditions,  following  additional  burdens,  declarations,  conditions,  obligations,  and 

(1)  To  repv  othcrs,  viz. — (First)  The  said  B  and  his  foresaids  shall  be  bound  to 

ooet  of 

stxoeta  and  repay  to  the  said  A  and  his  foresaids  a  proportionate  part  of  the 
sums  which  may  have  been  or  may  yet  be  expended  by  them  in  the 
formation  of  the  street  (or  streets)  fronting  the  area  of  ground  hereby 
disponed,  and  the  common  sewers  therein,  corresponding  to  the 
frontage  {or  frontages)  of  the  area  of  ground  hereby  disponed  along 
the  said  street  (or  respective  streets) ;  and  the  said  B  shall  be  bound, 
jointly  with  the  other  parties  interested  therein,  to  maintain  the  said 
street  (or  streets)  and  sewers  in  good  repair  in  all  time  coming: 

(2)  To  erect  (Sccoud)  The  said  B  and  his  foresaids  shall  be  bound,  so  far  as  not 

buildings.  ^ 

already  done,  to  erect  within  months  of  the  date  of  his 

entry,  upon  the  said  area  of  ground  hereby  disponed,  good  and 
substantial  buildings,  which  shall  be  of  stone  and  slated,  and  accord- 
ing to  plans  to  be  submitted  to  and  approved  of  by  the  said  A  or  his 
foresaids ;  and  the  said  buildings  so  to  be  erected  shall  be  capable  of 
yielding  a  yearly  rent  of  at  least  double  the  amount  of  the  foresaid 
yearly  ground-annual;  and  the  said  B  and  his  foresaids  shall  be 
bound  to  maintain  and  uphold  the  said  buildings  in  such  good  order 
and  repair  £is  will  make  them  yield  the  foresaid  rent  in  all  time 

(3)  To  in-  coming :  {Third)  That  the  said  B  and  his  foresaids  shall  be  bound 
smIm"*^  and  obliged  to  keep  the  said  buildings  erected  on  the  piece  of 
flro-  ground  hereby  disponed,  or  which  may  hereafter  be  erected  thereon, 

constantly  and  adequately  insured  against  loss  by  fire,  with  a  respon- 
sible insurance  company,  to  the  satisfaction  and  in  the  name  of  the 
said  A  and  his  foresaids,  and  regularly  to  pay  the  premiums  of 
insurance  thereon  and  report  discharges  thereof  to  the  said  A  and 
his  foresaids  as  the  same  fall  due ;  and  in  the  event  of  the  buildings 
on  said  piece  of  ground  being  destroyed  by  fire,  then  the  sum  or 
sums  which  may  be  received  under  the  insurances  to  be  effected  as 
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aforesaid  shall  be  retained  and  applied  at  the  sight  of  the  said  A  and 
his  foresaids,  either  towards  the  erection  of  new  buildings  on  the  said 
piece  of  ground  in  place  of  those  which  may  be  so  destroyed,  or  in 
repairing  the  injury  which  said  buildings  may  have  sustained ;  and 
in  the  event  of  the  said  B  and  his  foresaids  refusing  or  failing  to 
insure  the  said  buildings  in  manner  foresaid,  or  to  pay  the  premiums 
apon  the  said  insurance  regularly  as  the  same  become  due,  it  shall  be 
in  the  power  of  the  said  A  and  his  foresaids  to  insure  the  said  several 
buildings  in  their  own  names  at  the  expense  of  the  said  B  and  his 
foresaids,  and  to  advance  the  premiums  of  the  said  insurance,  the 
said  premiums  so  to  be  advanced  being  always,  with  the  interest 
thereof  at  the  rate  of  per  centum  per  annum,  to  be  repaid 

by  the  said  B  and  his  foresaids :  And  further  declaring  that  in  irritant  and 

resolutive 

the  event  of  the  said  B  and  his  foresaids  at  any  time  allowing  two  ci»°"- 
years'  payment  of  the  said  ground-annual  to  be  resting-owing  and 
xmpaid,  or  in  the  event  of  their  failing  to  erect  and  maintain  buildings 
on  the  ground  sufficient  for  securing  the  said  ground-annual  in  the 
manner  before  mentioned,  or  of  their  failing  to  keep  the  said  buildings 
constantly  insured  as  aforesaid,  or  to  pay  the  premiums  on  the  said 
insurance,  then  and  in  any  of  these  cases  this  Contract  of  Ground- 
Annual  and  all  following  thereon  shall,  in  the  option  of  the  said  A  or 
his  foresaids,  become  void  and  null,  and  the  said  area  of  ground  shall, 
with  the  buildings  thereon,  revert  and  belong  to  the  said  A  and  his 
foresaids :  Which  irritancies  shall  nevertheless  always  be  purgeable 
before  declarator  or  at  the  Bar,  but  only  on  payment  of  all  expenses, 
both  judicial  and  extra-judicial,  which  may  have  been  incurred  by 
the  said  A  and  his  foresaids :  And  which  ground-annual  or  grassum, 
interest,  and  consequents,  and  the  whole  sums  which  may  be  advanced 
by  the  said  A  and  his  foresaids  in  effecting  the  foresaid  insurance,  and 
in  paying  the  premiums  thereon  as  aforesaid  (but  declaring  that  in 
the  event  of  the  said  B  or  his  foresaids  assigning  or  disponing  the 
said  area  of  ground,  the  personal  obligation  undertaken  by  him  for 
payment  of  the  said  ground-annual,  grassum,  premiums  of  insurance, 
interest,  penalties,  and  others,  shall  subsist  against  him  and  his  fore- 
saids until,  and  only  until,  buildings  shall  be  erected  on  the  said  area 
of  ground  above  disponed,  in  terms  of  the  obligation  to  that  effect 
before  written,  any  law  or  practice  to  the  contrary  notwithstanding), 
and  the  whole  burdens,  declarations,  conditions,  obligations,  and 
others  before  written,  shall  be  and  are  hereby  created  and  declared  to . 
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be  real  liens  and  burdens  upon  and  affecting  the  area  of  ground  above 
disponed,  and  buildings  erected  or  to  be  erected  thereon,  and  as  such 
are  along  with  the  present  clause  appointed  to  be  recorded  in  the 
Register  of  Sasines  as  a  part  of  these  presents,  and  inserted  or  validly 
referred  to  in  all  the  future  conveyances  and  investitures  of  the  said 
piece  of  ground,  otherwise  these  presents  and  all  following  thereon, 
and  the  said  conveyances  and  investitures  and  all  following  thereon, 
shall  be  null  and  void,  and  the  said  piece  of  ground  and  buildings 
thereon  shall  revert,  return,  and  belong  to  the  said  A  and  his  fore- 
saids in  the  same  manner  as  if  these  presents  had  never  been  granted : 
S£t?'       With  entry  at  the  term  of  :  And  the  said  A  assigns  the 

Assififnation  writs,  couform  to  inventory  annexed  and  subscribed  by  the  parties  as 

of  writs.  "  .^  X 

relative  hereto,  but  in  respect  they  form  the  title  to  other  subjects 
belonging  to  the  said  A  of  greater  value  than  those  hereby  disponed, 
the  same  are  not  delivered,  the  said  A  being  bound,  as  he  hereby 
binds  himself  and  his  foresaids,  to  make  the  same  furthcoming  to  the 
said  B  and  his  foresaids,  at  their  expense,  on  all  necessary  occasions, 
on  receipt  and  obligation  for  redelivery  thereof  within  a  reasonable 
ofrenS^^^  time  and  under  a  suitable  penalty :  And  the  said  A  assigns  the  rents : 
ObUgaUon   And  he  binds  himself  to  free  and  relieve  the  said  B  and  his  foresaids 

to  relieve  of 

burdens,  of  all  fcu-dutics.  Casualties,  and  public  burdens:  And  the  said  A 
Warrandice,  grants  Warrandice :  For  which  causes,  and  on  the  other  part,  the 
tion  bi^  said  B  BINDS  himself  and  his  foresaids  to  make  payment  [not  only  of 
fOTpayment  Said  fcu-duty  and  others  but  also]  to  the  said  A  and  his  foresaids  of 

of  ground- 
annual,  Ac.  the  foresaid  ground-annual  of  £  sterling  for  the  said  area 

of  ground,  payable  at  the  terms,  and  with  grassums,  interest,  and 

penalties  all  as  before  specified,  and  to  perform  the  whole  other 

prestations,  conditions,  and  obligations  incumbent  on  him  and  his 

DispositiOTi  foresaids  under  these  presents:  And  for  further  SECURrrv  to  the 

insecunty  '■ 

^J^^^  said  A  and  his  foresaids  of  the  pajnnent  of  the  said  ground-annual, 
^^'^^'  grassimis,  interest,  and  consequents  before  specified,  and  performance 
of  the  said  prestations,  obligations,  and  conditions  effeiring  thereto, 
the  said  B,  without  prejudice  to,  but  in  corroboration  of,  the  right  of 
the  said  A  and  his  foresaids,  in  virtue  of  the  burdens  and  provisions 
under  which  the  said  area  of  ground  is  disponed,  and  of  the  above- 
>  written  personal  obligation,  hereby  assigns,  dispones,  and  makes  over 
to  and  in  favour  of  the  said  A  and  his  foresaids,  not  only  All  and 
Whole  a  yearly  ground-annual  of  £  sterling,  to  be  paid 

to  and  uplifted  by  him  and  his  foresaids  furth  of  and  from  All  and 
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Whole  the  area  of  ground  above  disponed,  and  buildings  erected  or  to 
be  erected  thereon,  and  that  at  the  terms,  and  with  grassums,  interest, 
and  penalties  all  as  before  specified,  but  also  All  and  Whole  the 
said  area  of  ground,  and  buildings  erected  or  to  be  erected  thereon, 
bounded  and  described  as  aforesaid,  and  whole  rents,  maills,  and 
duties  thereof,  but  always  with  and  under  the  whole  reservations, 
burdens,  conditions,  and  others  hereinbefore  referred  to,  or  at  length 
set  forth,  and  that  in  real  security  to  the  said  A  and  his  foresaids  of 
the  payment  of  the  said  yearly  ground-annual,  half-yearly  payments 
thereof,  grassums,  interest,  and  penalties  all  as  before  mentioned,  and 
of  the  performance  of  the  obligations  and  prestations  applicable 
thereto,  in  so  far  as  incumbent  on  the  said  B  and  his  foresaids  by  ^fjjft^*^**'** 
the^e  presents;  And  the  said  B  assigns  the  writs:  And  he  assigns ^«j^*<^o» 
ti&e  rents  in  security  as  aforesaid :  And  he  grants  warrandice :  And  waxrandioe. 
both  parties  hereto  consent  to  the  registration  hereof  for  preservation  *.  OoMent 
and  execution. — In  witness  whereof,  &c.        -  ^>on. 

A  contract  in  the  above  form  is  usually  recorded  in  the  Register  of  9P°^™*^V 
Sasines  with  two  warrants — one  on  behalf  of  B  in  respect  of  the  convey-  annual'^  ^ 
ance  to  him,  and  the  other  on  behalf  of  A  in  respect  of  the  conveyance  ^^l^ded^ 
in  secunty  by  B  in  his  favour.     Registration  on  such  warrants  not  only  with  two 
completes  the  title  of  B  to  the  ground,  bat  gives  an  active  title  to  A,  in  ^^"^'^^^ 
virtue  of  which  he  may  enter  into  possession  and  enforce  payment  of  his 
groand-annual  by  an  action  of  maills  and  duties.    Such  an  aa vantage  does 
not  attend  the  use  of  the  older  form  where  A's  security  consists  merely  of 
the  reserved  real  burden ;  and  accordingly  it  would  serve  no  purpose  to 
record  a  contract  in  that  form  with  a  warrant  on  behalf  of  A. 

If  it  is  desired  that  the  ground-annual  should  be  redeemable  at  a  fixed 
price,  the  following  clause  may  be  inserted  immediately  after  that  speci- 
fying the  grassum : — 

But  declabing  that  the  said  ground-annual,  grassums,  interest,  clause 

declariog- 

and  penalties  shall  be  redeemable  by  the  said  B  or  his  foresaids  at  finn>tind- 

*  ''  annual 

any  term  of  Whitsunday  or  Martinmas  that  shall  happen  within  J^^" 

years  from  and  after  the  term  of  next,  by 

their  making  payment  to  the  said  A  or  his  foresaids  of  the  sum  of 
£  sterling,  and  of  all  arrears  and  interest  thereof,  or  by  their 

consigning  the  same  in  any  of  the  banks  in  Scotland  incorporated  by 
Act  of  Parliament  or  Eoyal  Charter,  upon  three  months'  premonition 
in  writing,  to  be  given  to  the  said  A  or  his  foresaids  personally  or  at 
his  or  their  dwelling-place  if  within  Scotland,  and  if  furth  thereof 
at  the  oflBce  of  Edictal  Citations  in  Edinburgh ;  on  payment  or  due 
consignation  whereof  the  said  ground-annual,  grassums,  interest,  and 


oomims- 
■sioner. 

Powers, 


110  DEEDS  OF   ALIENATION 

penalties  shall  cease  and  detennine,  and  the  said  A  and  his  foresaids 
shall  be  bound  and  obliged  to  deliver  to  the  said  B  and  his  foresaids 
(at  the  grantee's  expense)  all  writings  necessary  for  renouncing  and 
discharging  the  said  ground-annual,  grassums,  interest  and  penalties. 

Writ«  relating  to  the  transmission  and  extinction  of  ground-annuals 
thus  constituted  will  be  found  in  Title  VII.  of  this  work  relating  to 
heritable  securities.  Like  other  real  burdens,  ground-annuals  may  now, 
under  section  30  of  the  Conveyancing  Act  of  1874,  be  transmitted  and 
extinguished,  and  the  title  thereto  completed,  as  nearly  as  may  be  in  the 
manner  of  heritable  securities  requiring  to  be  constituted  by  infeftment 
in  terms  of  the  Consolidation  Act,  but  unlike  real  burdens  for  a  capital 
sum  these  continue  heritable  in  point  of  succession,  section  30  of  the  Act 
of  1874  having  expressly  exempted  them  from  the  operation  of  section  117 
of  the  Consolidation  Act  of  1868. 


5.  Commission  to  Sell   Lands,  receive  Payvient  of  the  Price,  and 

Grant  a  JDisposition. 

NanratiTe  I,  A  (designation),  heritable  proprietor  of  the  lands  and  estate  of 

•clause. 

R,  in  the  parish  of  S  and  county  of  T,  being  about  to  leave  Scotland 
and  to  reside  abroad  for  some  time  {modify  the  narrative  a$  may  be 
required),  CONSIDERING  that  I  desire  to  sell  my  said  lands  and  estate 
of  K,  and  that  I  have  resolved  to  name  a  factor  and  commissioner  to 
mSSt  of^  act  for  me  in  the  premises,  do  therefore  hereby  appoint  B  {designa- 
SonS!*"  tion)  to  be  my  factor  and  commissioner  to  the  effect  after  written, 
and  GRANT  to  the  said  B  full  power,  for  me  and  in  my  name,  to  sell 
my  said  lands  and  estate  by  public  roup  or  private  bargain,  in  whole 
or  in  part,  for  such  prices  as  he  may  think  proper,  to  receive  pay- 
ment of  the  prices,  and  thereupon  in  my  name  to  grant  and  deliver 
to  each  purchaser  a  valid  disposition  of  the  subjects  purchased,  with 
all  usual  and  necessary  clauses,  and  specially  a  clause  binding  me  in 
absolute  warrandice,  and  also  to  execute  and  deliver  all  other  deeds 
and  writings  requisite  and  necessary  for  fully  conveying  the  said 
subjects  to  the  purchaser  or  purchasers,  and  for  vesting  them  therein ; 
as  also  to  submit  and  refer  to  arbitration  any  differences  or  disputes 
which  may  arise  relative  to  the  sale  of  said  property  or  the  con- 
veyance of  the  same ;  and  generally  with  power  to  my  said  factor 
and  commissioner  to  do  and  cause  to  be  done  everything  necessary 
and  proper  in  the  premises  as  fully  and  freely  as  I  could  do  myself 
if  personally  present :  Declaring  always  that  the  said  B  by  accept- 
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ance  hereof  shall  be  bound  and  obliged  to  hold  just  count  and  toSwoJiSt 
leckoning  with  me  and  my  foresaids  for  his  whole  intromissions, 
acts,  and  deeds  done  in  virtue  hereof,  he  being  allowed  all  necessary 
disbursements  thereanent,  and  a  suitable  gratification  for  his  trouble ; 
and  also  declaring  that  all  persons  transacting  with  the  said  B  in 
virtue  hereof  shall  be  nowise  concerned  with  the  application  of  the 
sum  or  sums  of  money  to  be  paid  to  the  said  B  as  the  prices  of  the 
foresaid  subjects,  but  shall  be  absolutely  exonered  and  secured  by  the 
dispositions  or  other  writings  to  be  granted  by  the  said  B  in  virtue 
hereof :  And  I  consent  to  the  registration  hereof  for  preservation. — 
Ik  witness  whereof,  &c. 


6.  Otillgation  on  behalf  of  a  Minor  to  Ratify  a  Disposition  on 

his  attaining  Majority, 

We,  a,  B,  and  C  {designations),  daughters  of  the  deceased  D  ^JJ2[*^' 
{destgnation)  by  his  marriage  with  Y  {designation),  considering  that 
£  {desiffTuUion),  our  brother,  presently  a  minor,  has  of  this  date,  with 
consent  of  F  {designaiion),  as  his  curator  appointed  to  him  {here  state 
requisite  particulars  as  before  shovm,  p.  69,  or  as  the  case  may  be),  sold 
and  disponed  to  6  {designation),  his  heirs  and  assignees  whomsoever, 
heritably  and  irredeemably,  All  and  Whole  {here  describe  or  validly 
refer  to  the  subjects),  as  the  said  Disposition  in  itself  more  fully  bears ; 
and  that  in  the  treaty  with  the  said  G  for  the  sale  of  said  subjects  it 
was  stipulated  and  agreed  that  we  should  grant  these  pi*esent8  in 
manner  underwritten ;  Therefore  we  do  hereby  bind  and  oblige  obUgation. 
ourselves,  jointly  and  severally,  our  heirs,  executors,  and  successors 
whomsoever,  that  the  said  E^  on  attaining  the  age  of  twenty-one 
years  complete,  shall  at  his  own  expense  ratify  and  renew  the  said 
Disposition  in  favour  of  the  said  G  and  his  successors  in  the  said 
subjects,  under  the  penalty  of  £  over  and  above  performance : 

And  in  case  the  said  E  shall  die  before  attaining  the  age  of  twenty- 
one  years  complete,  we  bind  and  oblige  ourselves,  jointly  and 
severally,  and  our  foresaids,  to  obtain  a  like  ratification  and  renewal 
of  the  foresaid  Disposition  from  the  heirs  and  successors  of  the  said 
£,  and  that  under  the  like  penalty  of  £  over  and  above  per- 

formance :  And  we  consent  to  the  registration  hereof  for  preservation 
and  execution. — In  witness  whereof,  &c. 
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An  obligation  of  this  nature  ought  not  to  be  undertaken  by  any  others 
than  the  heirs-at-law  of  the  minor,  who  would  be  the  parties  to  succeed 
to  the  lands  by  his  decease  before  attaining  majority.  In  any  case  it  is 
inadvisable,  as  a  claim  for  damages  may  arise  against  the  granters  not- 
withstanding their  best  endeavours  to  fulfil  the  obligation. 


7.  Obligration  to  Purgre  Incumbrances  constituted  by  Infeftmmts. 

2J22JJ*^  I,  A  (designation),  considering  that  I  have,  by  Disposition  dated 

,  and  recorded  {specify  Register  of  Sasines  and  date  of 
recording),  sold  and  disponed  to  B  (designation),  and  his  heirs  and 
assignees  whomsoever,  heritably  and  irredeemably,  All  and  Whole 
(here  describe  or  validly  refer  to  the  subjects);  which  Disposition 
contains,  inter  alia,  a  clause  of  absolute  warrandice :  And  seeing  that 
the  said  subjects  appear  by  searches  of  the  records  to  be  affected  or 
burdened  with  the  incumbrances  particularly  after  mentioned — ^viz. 
(here  insert  the  particular  incnimbrances) :  And  though  I  am  satisfied 
that  all  the  foresaid  incumbrances  either  have  been  purged  and 
extinguished,  or  are  false  and  forged,  yet  it  is  just  and  reasonable 
that  the  said  B  and  his  foresaids,  and  the  subjects  above  described 
(or  referred  to)  should  be  relieved  and  disburdened  of  the  same: 

ObUgstion.  THEREFORE,  without  prejudice  to  the  warrandice  above  mentioned, 
but  in  corroboration  thereof,  I  bind  and  oblige  myself,  my  heirs  and 
successors,  within  (here  specify  such  time  as  may  be  agreed  on  as 
sufficient)  from  the  date  hereof,  either  to  produce  and  deliver  to  the 
said  B  or  his  foresaids  sufficient  and  duly  registered  discharges 
and  renunciations  of  all  and  singular  the  incumbrances  particularly 
before  mentioned,  and  of  the  whole  grounds  and  warrants  thereof, 
or,  in  my  option,  valid  dispositions  and  conveyances  of  the  said 
incumbrances  in  favour  of  the  said  B  and  his  foresaids;  or  other- 
wise to  procure  and  deliver  to  the  said  B  and  his  foresaids  a  sufficient 
and  formal  and  valid  decree,  to  be  obtained  by  me  in  a  process  before 
the  Lords  of  Council  and  Session,  either  at  the  instance  of  him  and 
his  foresaids  or  at  my  own  instance,  against  all  persons  interested, 
finding  and  declaring  the  said  subjects  to  be  unaffected  by,  or  freed 
and  disburdened  of,  the  said  incumbrances;  and  that  under  the 
penalty  of  £  sterling  over  and  above  performance:   And  I 

re*tat»\ion  consent  to  registration  hereof  for  preservation  and  execution. — In 
witness  whereof,  &c. 
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A  fonnal  obligatioD  of  this  nature  will  only  be  required  where  the 
iDeumbrances    are    numerous  or  doubtful,   or  where  it  seems  to  the 

Krchaser  essential  to  have  the  seller's  acknowledgment  that  certain 
rdens  do  exist  and  require  to  be  discharged.  When  the  incumbrances 
are  few  or  are  well  known,  the  clause  of  absolute  warrandice  in  the 
dispoeition  constitutes  a  sufficient  obligation  on  the  seller  to  discharge 
them. 

The  more  usual  way  is  for  the  seller  or  his  agent  to  undertake  the 
obligation  by  letter  handed  to  the  purchaser  along  with  the  disposition 
when  the  price  is  paid. 


8.  Docquet  appended  to  Separate  Inventory  of  Writs. 

Aa  before  mentioned,  it  sometimes  happens  that  the  titles  of  the 
subjects  sold,  if  they  contain  other  subjects  of  greater  value,  cannot  be 
delivered  up.  In  that  case  there  is  inserted  in  the  disposition  the 
necessary  obligations  to  make  the  titles  furthcoming  (according  to  forms 
given  on  pp.  94,  95),  and  a  complete  inventory  of  the  titles  in  the  seller's 
possession  relating  to  the  subjects  sold  is  delivered  to  the  purchaser 
along  with  the  disposition ;  to  which  inventory  when  separate  from  the 
disposition  the  following  or  a  similar  docquet  may  be  subjoined  : — 

What  is  contained  on  this  and  the  preceding  pages  is  the  Docquet  to 

Inventory  of  the  writs  (or  title-deeds)  of  the  lands  of  X  and  others,  }^^^^^  °' 
lying  in  the  parish  of  Y  and  county  of  Z,  referred  to  in  Disposition 
of  said  lands  granted  by  A  (designation)  in  favour  of  B  (designation),  of 
even  date  herewith. — In  witness  whereof,  the  preceding  Inventory 
and  this  Docquet,  written  upon  this  and  the  preceding 

ps^es  by  Y,  clerk  to  Z,  Writer  to  the  Signet,  Edinburgh,  are  sub- 
scribed, &a  (complete  testing  clause  in  usual  form). 


SECTION  V 

ASSIGNATIONS  OF  UNEECORDED  CONVEYANCES 

In  the  preceding  pages  we  have  assumed  that  the  title  of  the  disponer  ABsigna 
has  been  recorded  in  the  appropriate  Begister  of  Sasines.    Where  however  ^l^ded^ 
the  sdler  has  right  to  heritable  subjects  under  a  conveyance  or  other  writ  cooTey- 
anthorising,  but  not  followed  by  registration  or  sasine,  a  change  in  the  °^^' 
form  of  transfer  becomes  necessary.    The  disponer  having  no  real  right 
in  himself,  is  not  in  a  position  to  give  such  to  another.    Under  the  old  Fonner 
form  of  conveyance  all  that  was  required  was  an  assignation  of  the  ^'^le^g 
unexecuted  procuratory  or  precept  in  the  seller's  title,    llie  conveyance,  title. 
however,  usually  took  the  shape  of  a  disposition  of  the  lands  containing 
an  assignation  of  writs  either  general  or  special,  but  omitting  the  obligation 

JUK.  8.— I.  8 
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to  infeft,  the  procuratory  of  resignation,  and  the  precept  of  saaine,  which, 
as  the  disponer  himself  had  no  feudal  connection  with  the  lands,  he  was 
not  in  a  position  to  grant.  A  conveyance  in  such  terms  was  called  a 
disposition  and  assignation ;  and  this,  as  well  as  the  disposition  itself,  has 
now  been  considerably  simplified  by  the  Consolidation  Act  of  1868,  by 
which  in  substance  it  has  been  transformed  into  an  assignation  of  the 
disposition  or  other  conveyance  by  the  party  last  infeft. 
Mode  intro-  By  scction  22  of  the  above-mentioned  Consolidation  Act^  as  amended 
ooMnu£i-  by  the  Act  of  1869,  it  is  provided  that  it  shall  be  competent  to  any  person 
Vm8'^^^°'  having  right  to  an  unrecorded  deed  or  conveyance,  whether  granted  in 
favour  of  himself  or  originally  granted  in  favour  of  another  person,  to 
assign  the  deed  or  conveyance  in  or  as  nearly  as  may  be  in  the  Form  No.  1 
of  Schedule  (M)  annexed  to  that  Act,  setting  forth  the  deed  or  convey- 
ance, and  the  title  or  series  of  titles,  if  any,  by  which  he  acquired  right  to 
the  same,  and  the  nature  of  the  right  assigned ;  and  the  assignation,  or, 
in  the  event  of  there  being  more  than  one,  the  successive  assignations, 
may  be  recorded  in  the  appropriate  Register  of  Sasines  along  with  the 
deed  or  conveyance  itself,  and  a  warrant  of  registration  thereon,  in  or  as 
nearly  as  may  be  in  the  Form  No.  2  of  Schedule  (H)  annexed  to  the  Act ; 
and  it  shall  be  competent  to  write  the  assignation  or  assignations  on  the 
deed  or  conveyance  itself,  in  or  as  nearly  as  may  be  in  the  Form  No.  2  of 
Schedule  (M),  setting  forth  the  deed  or  conveyance,  and  the  title  or  series 
of  titles,  if  any,  by  which  such  person  acquired  right  to  the  same,  and  the 
nature  of  the  right  assigned  ;  in  which  case  the  assignation  or  assignations 
and  the  deed  or  conveyance  may  be  so  recorded  with  warrant  of  regis- 
tration, which  shall  be  in  or  as  nearly  as  may  be  in  the  Form  No.  1  of 
Schedule  (H);  and  the  deed  or  conveyance,  with  the  warrant  of  regis- 
tration, and  the  assignation  or  assignations  separate  from  the  deed  or 
conveyance,  and  those  written  upon  the  deed  or  conveyance,  if  any,  and 
all  similar  assignations  granted  before  the  commencement  of  the  Act 
(3l6t  December,  1868)  being  so  recorded,  shall  operate  in  favour  of  the 
assignee  on  whose  behalf  they  are  presented  for  registration,  as  fully  and 
effectually  as  if  the  lands  contained  in  the  assignation,  or,  if  there  be  more 
than  one,  in  the  last  assignation,  had  been  disponed  by  the  original  deed 
or  conveyance  in  favour  of  such  assignee,  and  the  deed  or  conveyance, 
with  the  warrant  of  registration,  had  been  recorded  of  the  date  of  recording 
such  deed  or  conveyance  and  assignation  or  assignations. 

I. — Assignation  of  an  Unrccm^ded  Conveyance, 

We  give  here  the  forms  in  Schedule  (M),  Nos.  1  and  2,  above  referred 
to,  adapted  to  the  form  of  disposition  shown  on  p.  65. 


1.  Assignation  of  Unrecorded  Conveyance,  executed  as  a 

Separate  Deed, 

I,  B  (designation),  IN  consideration  of  the  sum  of  £ 
sterling  instantly  paid  to  me  by  0  (designation),  hereby  assign  to 
the  said  C,  and  his  heirs  and  assignees  (or  as  the  case  may  be),  the 
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Disposition  granted  by  A  {designation),  and  dated  the 
day  of  ,  by  which  the  said  A  sold  and  disponed  to  me 

and  my  heirs  and  assignees  whomsoever,  heritably  and  irredeemably, 
All  and  Whole  the  lands  of  X,  as  therein  described :  With  entry 
at  the  term  of  :  And  I  assign  the  writs,  and  have  delivered 

the  same  according  to  inventory  annexed  to  the  said  Disposition, 
and  signed  by  me  as  relative  thereto  (or  as  the  ease  may  be) :  And 
I  assign  the  rents:  And  I  bind  myself  to  free  and  relieve  the  said 
G  and  his  foresaids  of  all  feu-duties,  casualties,  and  public  burdens : 
And  I  grant  warrandice:  And  I  consent  to  registration  hereof  for 
preservation. — ^Ix  wttness  whereof,  &c.  (complete  testing  clause  in 
usual  Jbrm). 

Thoagb  the  schedule  on  which  the  preceding  style  is  founded  seems  to  Description 
oonlemplate  a  mere  reference  by  a  leading  or  general  name  to  the  subjects  ^^ar^ 
as  described  in  the  conveyance  assigned,  we  consider  it  the  safer  course,  ^^' 
particalarly  where  there  is  no  leading  or  general  name,  to  insert  in  the 
asaignation  the  detailed  description,  or  the  reference  to  a  recorded  deed, 
from  the  conveyance  itself,  whichever  mode  may  be  adopted  in  the  con- 
veyanee. 

If  the  conveyance  assigned  was  originally  granted  in  favour  of  another 
person  than  the  granter  of  the  assignation,  there  will  be  inserted  immedi- 
ately after  the  words  "as  therein  described''  a  deduction  of  the  granter's 
title  to  the  conveyance.    This  may  be  in  the  following  terms : — 

To  WHICH  Disposition  I  acquired  right  conform  to  the  following 
writ  {or  writs),  viz.  (here  specify  the  writs  by  which  the  granter  of 
the  assignation  has  acquired  the  right  of  the  person  in  whose  favour  the 
conveyance  was  originally  granted). 


2.  Assignation  of  an  Unrecorded  Conveyance  written  upon 

svxih  Conveyance, 

If  the  assignation  be  written  upon  the  conveyance  itself,  the  deed  will 
ran  as  follows  (Schedule  (M),  No.  2) : — 

I,  B  {designation),  IN  consideration  of,  &c.  {as  in  the  preceding 
style),  hereby  assign  to  the  said  G  and  his  heirs  and  assignees  the 
foregoing  Disposition  of  the  lands  of  X,  as  therein  described,  granted 
in  my  favour :  With  entry  at  the  term  of  {add  the  remaining 

dauses  as  in  the  previous  style). 
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II. — Partial  TraTisference  by  the  Grantee  in  the  Original 

Conveyance^ 

« 

It  will  be  observed  that  the  statutory  forms  are  adapted  merely  to  the 
case  where  the  grantee  in  the  original  conveyance  transfers  his  whole  rigMs 
under  that  conveyance,  or,  in  other  words,  puts  his  assignee  exactly  and 
to  the  full  extent  in  his  own  place.  It  may  be  desired,  however,  to  transfer 
only  a  portion  of  the  subjects  contained  in  the  unrecorded  conveyance ;  and 
in  such  case  it  will  be  more  convenient  at  once  to  complete  the  title  of  the 
party  proposing  to  transfer,  by  infeftment  on  or  registration  of  the  con- 
veyance in  his  favour.  The  conveyance  to  be  granted  by  him  in  that 
case  will  be  in  the  form  of  the  ordinary  disposition  already  shown,  with 
the  necessary  qualification  of  the  clause  of  assignation  of  writs.  If,  how- 
ever, it  is  not  intended  to  complete  the  title  of  the  party  transferring,  it 
is  recommended  that,  instead  of  assigning  the  conveyance  in  his  favour  to 
the  partial  extent  which  may  be  desired,  he  should  grant  a  disposition 
and  assignation,  which  may  be  in  the  following  terms :  — 


3.  Disposition  and  Assignation. 

I,  B  {designation),  proprietor  of  the  subjects  hereinafter  disponed, 
IN  CONSIDERATION  of  the  sum  of  £  sterling  instantly  paid  to 

me  by  C  (desigTiation)  as  the  price  thereof,  whereof  I  acknowledge 
the  receipt,  do  hereby  sell  and  dispone  to  the  said  C  and  his  heirs 
and  assignee^  whomsoever,  heritably  and  irredeemably.  All  and 
Whole  (here  describe  the  subjects  conveyed),  together  with  my  whole 
right,  title,  and  interest,  present  and  future,  in  the  subjects  hereby 
conveyed  {and  if  there  are  any  real  burdens,  &c.,  state  or  refer  to  these 
as  before  shown,  p,  66) :  Which  subjects  are  part  of  All  and  Whole 
{Jiere  describe  the  subjects  contained  in  the  unrecorded  conveyance),  con- 
veyed by  disposition  thereof  granted  by  A  {designation)  in  my  favour, 
dated  {or,  if  tlie  subjects  disponed  are  articulately  described  in 

the  unrecorded  conveyance,  say — which  subjects  were,  irvter  alia,  con- 
veyed by  Disposition  granted  by  A  in  my  favour,  dated  ) : 
With  entry  at  the  term  of  :  And  I  assign  the  writs,  but  in 
respect  these  contain  other  subjects  still  belonging  to  me,  and  are 
not  to  be  delivered,  I  bind  myself  and  my  heirs  and  successors  to 
make  the  same  furthcoming  to  the  said  C  and  his  foresaids,  conform 
to  Inventory  thereof  annexed  and  subscribed  by  me  as  relative  hereto,, 
on  all  necessary  occasions,  on  a  receipt  and  obligation  for  redelivery 
thereof  within  a  reasonable  time  and  under  a  suitable  penalty :  Ant) 
I  assign  the  rents ;  And  I  bind  myself  to  free  and  relieve  the  said  C 
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and  his  foresaids  of  all  feu-duties,  casualties,  and  public  burdens: 
And  I  gi-ant  warrandice :  And  I  consent  to  registration  hereof  for 
preservation. — In  witness  whereof,  &c. 

Subsequent  transfers  by  C  or  his  successors  should  take  the  same 
form,  and  bis  or  tbeir  title  sbould  be  completed  by  registration  of  a 
notarial  instrument  in  the  form  given  below  under  the  third  mode  of 
completing  the  title  of  assignees  to  unrecorded  conveyances. 


III. — Completio7h  of  the  Title  of  an  Assignee  to  an  Unrecorded 

Conveyance. 

Where  the  disponer's  title  is  merely  personal,  t.e.,  has  not  been  com-  Modes  of 
Dieted  by  registration,  the  registration  of  the  conveyance  by  him,  as  we  Si?  of '"* 
have  already  explained  at  the  commencement  of  this  section,  would  not  assignee. 
sive  a  real  right  to  the  person  in  whose  favour  the  conveyance  is  granted. 
In  such  case  the  title  of  the  latter  can  only  be  completed  in  one  or  other 
of  the  following  modes : — 

(1)  By  registration  of  the  conveyance  of  the  proprietor  last  infeft,  with 
warrant  of  registration  thereon  on  behalf  of  the  assignee,  along  wUh  the 
transmission  or  series  of  transmissions  by  which  the  assignee  has  acquired 
right  to  that  conveyance.  It  is  to  be  kept  in  view,  however,  that  this 
mode  appears  to  be  competent  only  in  the  case  where  the  transmission  or 
transmissions  are  assignations  in  the  form  of  Schedule  (M)  of  the  Act  of 
1868.  Where  they  include  a  disposition  and  assignation,  or  a  general 
conveyance,  the  title  must  be  completed  in  one  or  other  of  the  second  and 
third  modes  given  below. 

(2)  By  the  registration  of  such  conveyance,  along  with  a  notarial  instru- 
ment proceeding  thereon  and  on  the  transmission  or  series  of  transmissions 
thereof;  or 

(3)  By  the  registration  merely  of  a  notarial  instrument  proceeding  on 
the  conveyance  by  the  proprietor  last  infeft,  and  transmission  or  series  of 
transmissions  thereof.  This  last  mode  is  the  simplest,  and  bears  a  close 
analogy  to  the  old  mode  of  infeftment  by  sasine. 


FIRST  MODE. 
(1.)  Separate  Assignation  or  Assignations. 

The  warrant  of  registration  to  be  written  on  the  conveyance  will  be  in 
favour  of  the  assignee,  and  in  the  following  form  (Schedule  (H),  No.  2,  of 
Consolidation  Act  of  1868) : — 

Begister  on   behalf  of  C  (full  name  and  designation)  in  the 
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re^MnUon  ^^Ogister  of  the  County  of  D,  along  with  the  Assignation  {or  if  more 
o^ooBTey    ^^^  ^yj^^  Assignations)  docqueted  with  reference  hereto, 

{Signed)         C, 

{or)  F  &  G, 

W.S.,  Edinburgh,  Agents, 
{or  as  the  case  may  be). 

The  assignation  or  assignatious  will  be  presented  for  registration  along 
with  the  conveyance,  and  will  each  have  a  docquet  and  wanunt  of  regis- 
tration written  thereon  in  the  following  forms  (Schedule  (M),  No.  1,  and 
Schedule  (H),  No.  2)  :— 

Dooqueton        DocQUETED  with  reference  to  Warrant  of  Registration  on  behalf 

aasignatioiL  ^ 

of  C  {full  Tiame  and  designation),  written  on  the  said{a)  Disposition 
{or  other  deed,  as  the  case  Toay  he), 

{Signed)        C, 

(or)  F  &  G, 

W.S.,  Edinburgh,  Agents, 
(or  as  the  case  may  be). 

reStStiott        Register  on  behalf  of  C  {full  name  and  designation)  in  the  Register 

onaoignar   ^f  ^j^^  County  of  D. 

{Signed)        C, 

{or)  F  &  G, 

W.S.,  Edinburgh,  Agents, 
{or  as  the  case  may  be.) 

As  will  be  observed,  both  warrants  are  signed  by  C  or  his  agent  or 
agents  in  the  usual  manner,  and  the  docquet  is  signed  by  the  person  who 
signs  the  wan-ant.  The  docquet  and  warrants  which  follow  on  this  and  the 
next  two  pages  are  signed  in  similar  manner. 


(2.)  Assignation  or  Assignations  Written  on  the  Conveyance. 

No  docquet  is  in  this  case  necessary.  One  warrant  in  the  form  which 
follows  (Schedule  (H),  No.  1),  written  on  the  conveyance,  is  sufficient,  and 
will  be  signed  in  the  usual  way  by  the  party  or  his  agent  or  agents. 

WMTantof        Register  on  behalf  of  C  {fidl  name  and  designation)  along  with 
of  convey.    Assignation  {or  Assignations)  hereon  in  the  Register  of  the  County 
of  D. 

The  necessary  variation  will  of  course  be  made  where  it  is  a  burgh 
register. 

(a)  Although  this  is  the  statutory  form,  it  may  be  well,  in  cases  where  there 
is  any  likelihood  of  confusion  arising,  briefly  to  identify  the  deed. 


anoe. 
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SECOND  MODE. 

Notarial    Instrumeilt  in  favour  of  an  Assignee  to  an  Unrecorded 
Conveyance,  to  he  recorded  along  with  such  Conveyance, 

Schedule  (N)  of  Consolidation  Act  of  1868. 

At  ,  there  was  on  behalf  of  C  (designaiion)  presented 

to  me,  Notary-Public  subscribing,  a  Disposition  {or  other  deed  or 
extract,  as  the  case  may  he)  granted  by  A  {designation),  and  dated 
{insert  date,  and  if  an  extract,  specify  the  register  and  date  of  registra- 
tion); by  which  Disposition  the  said  A  sold  and  disponed  to  B 
{desigrvation)  and  his  heirs  and  assignees  whomsoever  {or  as  the  case 
may  he),  heritably  and  irredeemably,  All  and  Whole  the  lands  of  X, 
as  therein  described ;  and  which  Disposition  {or  other  deed)  is  to  be 
recorded  along  with  this  Instrument :  As  Ai;30  there  was  presented 
to  me  {here  specify  the  title  or  series  of  titles  hy  which  C  has  acquired 
right  to  the  disposition — e.g,,  an  Assignation  granted  by  the  said  B  in 
favour  of  the  said  C,  dated  ,  by  which  Assignation  the 

said  B  assigned  to  the  said  G  and  his  heirs  and  assignees,  the  foresaid 
Disposition :  With  entry  at  ) :  Whereupon  this  Instru- 

ment is  taken  in  the  hands  of  L  {insert  n^ame  and  designMion  of 
notary-public)  in  the  terms  of  the  "Titles  to  Land  Consolidation 
''(Scotland)  Act,  1868." — In  witness  whereof,  &c.  {complete  testing 
dause  as  shown  at  p.  43). 

The  oonveyance  will  be  presented  for  registration   along  with  the 
notarial  instrument,  and  with  the  following  warrant: — 

Register  on  behalf  of  C  {full  name  and  designation)  in  the  Register  warrant  of 
of  the  County  of  D,  along  with  the  Notarial  Instrument  docqueted  J^^"^^" 
with  reference  hereto. 

The  notarial  instrument  will  be  docqueted,  and  have  also  a  warrant  of 
registration  endorsed  on  it  in  the  following  terms : — 

Docqueted  with  reference  to  Warrant  of  Registration  on  behalf  of  ^^^^^^ 
C  {full  name  and  designation)  written  on  the  said  {a)  Disposition  or  in»trom®°<^ 
other  deed  {as  the  ease  may  he). 

Register  on  behalf  of  C  {full  name  and  designation)  in  the  Register 
of  the  County  of  D. 

(a)  See  note  on  preceding  page. 
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Both  warrants  require  to  be  signed  by  C  or  his  agent  or  agents,  and 
the  docquei  mud  be  signed  by  the  person  signing  the  warrani. 

The  lands  should  be  described  or  referred  to  in  the  above  notarial 
instrument  in  the  same  manner  as  in  the  assignation  to  C,  as  to  which  see 
our  remarks  on  the  assignation,  supra,  p.  115. 


THIRD  MODE. 

Notarial  Instrument  in  favour  of  an  Assignee  to  an   Unrecorded 
Conveyance,  to  he  recorded  vrithotU  the  Conveyance. 

Schedule  (J)  of  Consolidation  Act  of  1868. 

At  ,  there  was  on  behalf  of  E  (designation)  presented 

to  me,  Notary-Public  subscribing,  a  Disposition  {or  other  deed,  or  an 
extract  of  a  deed,  as  the  com  may  be)  granted  by  A  {desigruUion),  and 
dated  {insert  date,  and  if  an  extract,  specify  the  register  and  date  of 
registration) ;  by  which  Disposition  the  said  A  sold  and  disponed  to  E 
(or  B,  designation)  and  his  heirs  and  assignees  whomsoever  {or  as  the 
COM  may  he),  heritably  and  irredeemably,  All  and  Whole  {insert 
description  of  the  lands  conveyed,  and  any  real  hnrdens,  conditions,  pro- 
visions, and  limitations,  or  any  reference  to  the  same,  all  as  in  the 
disposition  or  deed,  as  before  shown,  p.  65) :  With  entry  at  the  term 
of  .    {And  if  the  person  expeding  the  instrument  he  other 

than  the  original  disponee,  add) — As  ALSO  there  was  presented  to  me 
{here  specify  the  title  or  series  of  titles  by  which  E  acquired  right,  and 
the  nature  of  his  right,  e,g.) — {First)  Assignation  granted  by  the  said 
B  in  favour  of  C  {designation),  and  dated  ,  whereby  the 

said  B  assigned  to  the  said  C  the  foresaid  Disposition  {or  other  deed,  as 
the  case  may  he);  {Second)  Extract  Decree  of  General  Service  of  D 
{designcUion)  as  eldest  lawful  son  and  nearest  lawful  heir  in  general 
of  the  said  C,  obtained  before  the  Sherifif  of  Chancery  on  the 
day  of  ,  and  recorded  in  Chancery  and  extracted  the 

day  of  ;  and  {Third)  General  Disposition  and  Settlement  by 

the  said  D,  now  deceased,  dated  ,  whereby  he  conveyed 

to  the  said  E,  his  son,  All  and  Sundry  his  whole  estate,  heritable  and 
moveable,  real  and  personal,  then  belonging  or  which  might  belong 
to  him  at  the  time  of  his  death  {or  as  the  case  may  he) :  Whereupon 
this  Instrument  is  taken  in  the  hands  of  L  {insert  name  and  designa- 
tion  of  notary-pvhlic)  in  the  terms  of  the  "  Titles  to  Land  Consolidation 
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"  (Scotland)  Act^  1868." — In  witness  whbkeof  (complete  testing  claiise 
as  at  p.  43). 

The  registration,  with  an  ordinary  warrant,  of  this  notarial  instrument 
hy  itself,  completes  the  title  of  the  party  in  whose  favour  it  is  expede  to 
^e  sabjects  contained  in  the  oriirinal  unrecorded  conveyance  by  the  party 
iMtinfeft  ^  ^        i-   J 

Should  E  in  the  case  supposed  have  acquired  right  to  only  a  part  of 
the  sabjects  in  the  unrecoraed  conveyance  by  A,  the  following  or  a  similar 
variation  will  be  made  in  the  deduction  of  titles,  viz. : — 

As  ALSO  there  was  presented  to  me  a  Disposition  and  Assignation 
granted  by  the  said  B  in  favour  of  C  (designation),  dated  , 

whereby  the  said  B  sold  and  disponed  to  the  said  C,  and  his  heirs  and 
assignees  whomsoever,  heritably  and  irredeemably  (or  as  the  case  may 
be\  All  and  Whole  (here  describe  the  subjects,  and  mention  any 
redridion  or  quaiijication,  as  shown  on  p.  65),  which  subjects  are  part 
of  All  and  Whole  the  subjects  contained  in  the  foresaid  Disposition 
by  the  eaid  A  in  favour  of  the  said  B,  and  hereinbefore  particularly 
described  (and  so  on,  proceeding  with  the  dedtu^ion  of  the  remaining 
titles,  if  any,  as  in  the  preceding  example). 


SECTION  VI 
STYLES  OF  DEEDS  UNDER  THE  LANDS  CLAUSES  ACTS 

The  statutory  forms  of  such  conveyances  are  given  as  schedules  to  the 
Lands  Clauses  Consolidation  (Scotland)  Act^  1845;  in  practice,  however, 
it  is  usual  to  amplify  these  forms,  and  there  are  several  preliminary  deeds 
in  ordinary  use  of  which  no  statutory  forms  exist. 

In  the  case  of  fee-simple  proprietors,  the  compensation  money  payable 
by  a  company  for  subjects  taken  or  acts  done  under  its  compulsory  or 
statutory  powera,  is  in  common  practice  either  adjusted  between  the 
company  and  claimant,  or  made  the  subject  of  a  reference  to  two  skilled 
arbiters  or  to  a  single  skilled  arbiter.  In  the  former  case  no  preliminary 
deeds  are  requisite. 

The  consideration-money  to  an  heir  of  entail  in  possession  is  fixed  by 
two  "able  practical  valuators,"  and  is  consigned  in  bank  to  await  the 
orders  of  the  Court  of  Session  under  the  Lands  Clauses  Act. 

These  remarks  are  introductory  to  the  following  styles,  which  embrace 
all  Uie  usual  forms.  The  great  extension  given  to  the  operation  of  the 
Lands  Clauses  Act  by  recent  legislation  renders  this  a  very  important 
department  of  practical  conveyancing. 
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I. — Fee-Simple  Proprietors. 

A.  Preliminary  Writs. 

1    Minute  of  Reference. 

2.  Minute  of  Acceptance  by  Arbiters. 

3.  Minute  of  Prorogation  by  Parties. 

4.  Minute  of  Prorogation  by  Arbiters. 

5.  Decree-ArbitraL 

B.  Conveyance  Farms, 

1.  Ordinary  Form. 

2.  Schedule  (A)  to  Lands  Clauses  Act 

3.  Schedule  (B)  to  Lands  Clauses  Act. 

IL — Heirs  of  Entail  in  Possession. 

A,  Preliminary, 

1.  Appointment  of  Valuators. 

2.  Valuation. 

B.  Conveyance  Forms, 

1.  Conveyance. 


1.  Minute  of  Reference. 

I,  A  (designation),  heritable  proprietor  of,  &c.,  ON  the  one  part, 
and  We,  The  Company,  incorporated  by  Act  of  Parliament, 

ON  THE  other  PART,  CONSIDERING  that  we  the  said  Company, 

by  Notice  dated  the  day  of  ,  took  from  the  said 

A  acres  and  decimal  or  one-thousandth  parts  of  an 

acre  imperial  measure  of  land  for  the  purposes  of  {name  of  under- 
taking):  And  FURTHE^  considering  that  it  has  been  arranged  to 
refer  to  arbitration  the  amount  of  purchase-money  and  compensation 
to  be  paid  by  us  the  said  Company  to  me  the  said  A  in 

respect  of  the  portions  of  land  taken  as  aforesaid :  Therefore  I  the 
said  A  have  nominated  and  appointed,  and  do  hereby  nominate  and 
appoint,  P  (designation),  as  arbiter  on  my  part;  and  we  the  said 
Company  have  nominated  and  appointed,  and  do  hereby 
nominate  and  appoint  R  (designation),  as  arbiter  on  our  part,  to  fix 
and  determine  the  amount  of  purchase-money  and  compensation  to 
be  paid  to  me  the  said  A  for  and  in  respect  of  the  portions  of  land 
taken  under  the  said  Notice,  and  extending  to  ; 

and  that  in  terms  of,  and  with  the  powers  conferred  upon  arbiters 
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by,  "The  Lands  Clauses  Consolidation  (Scotland)  Act,  1845."— In 

WITXSSS  WHEREOF,  &C. 

When  the  parties  agree  on  a  single  arbiter  the  necessary  alterations 
will  be  made. 


2.  Wnute  of  Acceptance  by  Arbiters. 

{To  be  endorsed  on  Minide  of  Beference,) 

We;  P  {designation).  Arbiter  appointed  by  A  {designation^  or  as 
the  case  may  be),  and  E  {designation).  Arbiter  appointed  by   The 

Company,  both  conform  to  the  foregoing  Minute  of 
Seference  (or  as  the  case  may  be),  do  hereby  accept  of  the  office  of 
Arbiters  conferred  on  us  by  the  said  Minute  of  Eeference ;  prorogate 
and  extend  the  time  for  fixing  and  determining  the  matters  referred 
to  us  till  the  lapse  or  termination  of  the  three  months  allowed  by 
*The  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,"  to  Arbiters 
for  giving  their  awards  in  matters  of  arbitration;  and  appoint  M, 
W.S.,  Edinburgh,  to  be  Clerk  to  the  Reference ;  and  nominate  and 
appoint  N  {designation)  to  be  our  Oversman,  in  terms  of  the  said 
Lands  Clauses  Act. — In  witness  whereof,  &c. 

When  the  arbiters  cannot  agree  on  the  appointment  of  an  oversman, 
the  following  clause  should  be  substituted  for  the  last  clause  in  the 
preceding  form : — 

And  in  respect  we  cannot  agree  in  the  appointment  of  an  Overs- 
man,  we  appoint  the  parties  to  make  application  to  the  Lord  Ordinary 
in  terms  of  the  said  Lands  Clauses  Act. 

When  there  is  only  a  single  arbiter,  there  is  of  course  no  appointment 
of  an  oversman.  If  the  arbiters  do  not  decide  within  the  three  months 
mentioned  in  the  foregoing  minute,  and  which  is  the  limit  of  period  they 
may  give  themselves  under  the  Act,  the  submission  falls.  It  is  therefore 
usual  for  the  parties,  a  few  days  before  the  expiry  of  the  three  months,  to 
execute  a  minute  of  prorogation  in  the  following  form.  It  should  be  kept 
in  view  that  the  three  months  run  from  the  last  date  of  the  minute  of 
reference,  not  from  the  date  of  the  arbiters'  minute  of  acceptance. 


S.  Minute  of  Prorogation  by  Parties. 

I,  A  {designation),  and  We,  Company,  considering  that 

by  Minute  of  Eeference  {or  Nomination  of  Arbiters),  dated  , 
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we  nominated  and  appointed  P  and  R  (desiffnations),  as  Arbiters  on 
our  respective  parts,  to  fix  and  determine  the  mattera  set  forth  in 
the  said  Minute  of  Reference  (or  Nomination) :  AxD  seeing  that  the 
said  Arbiters  have  not  yet  determined  the  matters  referred  to  them 
as  aforesaid,  and  that  we  have  agreed  to  grant  these  presents: 
Therefore  we  do  hereby,  for  our  respective  rights  and  interests, 
prorogate  and  extend  the  time  for  the  said  P  and  R  fixing  and  deter- 
mining the  matters  referred  to  them  till  the  lapse  or  termination  of 
three  months  from  and  after  the  last  date  hereof,  renewing  hereby 
the  whole  powers  and  clauses  contained  in  the  said  Minute  of  Refer- 
ence (or  Nomination),  which  are  here  held  as  repeated  brevitatis 
causa :  And  we  bind  and  oblige  ourselves  to  implement  any  Decree- 
Arbitral  to  be  pronounced  by  the  said  Arbiters  or  their  oversman  in 
the  premises. — In  witness  whereof,  &c. 

On  each  occasion  of  the  parties  granting  such  a  renewal  of  the  sub- 
mission, it  is  usual  for  the  arbiters,  so  soon  as  the  minute  renewing  the 
reference  is  handed  to  them,  to  sign  a  prorogation  in  the  following 
terms : — 


4.  Minute  of  Prorogation  by  Arbiters. 

We,  P  and  R  (designations),  Arbiters  within  designed,  do  hereby 
of  new  accept  of  the  appointments  in  our  favour  contained  in  the 
foregoing  Minute  of  Reference,  and  renewed  by  the  immediately 
preceding  Minute  of  Prorogation,  and  prorogate  and  extend  the  time 
for  fixing  and  determining  the  matters  referred  to  us  till  the  lapse 
or  termination  of  the  three  months  allowed  by  "  The  Lands  Clauses 
"Consolidation  (Scotland)  Act,  1845,"  to  Arbiters  for  giving  their 
awards  in  matters  of  arbitration,  and  of  new  nominate  and  appoint 
M  (designation)  to  be  our  Oversman,  in  terms  of  the  said  Lands 
Clauses  Act. — In  witness  whereof,  &c. 

When  there  is  only  a  single  arbiter  it  is  generally  considered  that  a 
prorogation  by  him  is  unnecessary. 


5.  Decree-Arbitral. 

Narrative  We,  P  and  R  (destguotioTis),  Arbiters  as  after  mentioned,  CON- 

clause. 

SIDERING  that  by  Minute  of  Reference  (or  Nomination  of  Arbiters), 
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dated  ,  granted  by  A  {designation),  heritable  proprietor  of 

the  lands  and  estate  of  D,  lying  within  the  parish  of  X  and  county  of 
F,  ox  THE  OXE  PAKT,  and  by  The  Company,  incorporated 

by  Act  of  Parliament,  on  the  other  part,  on  the  narrative  that  by 
the  notice  therein  set  forth  the  said  Company  took  from  the  property 
of  the  said  A  certain  portions  of  ground  extending  in  whole  to 
{specify  extent)  imperial  measure  or  thereby,  for  the  purposes  of  {give 
short  title  of  Ad  or  undertaking),  and  that  it  was  agreed  to  refer  to 
arbitration  the  amount  of  purchase-money  and  compensation  to  be 
paid  therefor,  the  said  A  nominated  and  appointed  me  the  said  P  as 
Arbiter  on  his  part,  and  the  said  Company  nominated 

and  appointed  me  the  said  B  as  Arbiter  on  their  part,  to  fix  and 
determine  the  amoimt  of  purchase-money  and  compensation  to  be 
paid  to  the  said  A  for  and  in  respect  of  the  said  portions  of  land  taken 
under  said  notice,  and  that  in  terms  of,  and  with  the  powers  conferred 
upon  Arbiters  by  "  The  Lands  Clauses  Consolidation  (Scotland)  Act, 
"  1845 : "  And  further  coNsroERiNG  that  by  Minute  of  Acceptance, 
dated  and  ,  we,  the  said  P  and  R,  accepted  of 

the  oiiice  of  Arbiters  conferred  on  us  by  the  said  nomination,  proro- 
gated and  extended  the  time  for  fixing  and  determining  the  matters 
referred  to' us  till  the  lapse  or  termination  of  three  months  allowed 
by  the  said  "  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,"  to 
Arbiters  for  giving  their  awards  in  matters  of  arbitration,  and 
nominated  and  appointed  to  be  our  Oversman  in  terms 

of  the  said  Lands  Clauses  Act :  And  further  considering  that  the 
said  reference  was  prorogated  and  renewed  from  time  to  time,  and 
that  we,  the  said  Arbiters,  have  proceeded  in  the  exercise  of  our  said 
duty,  and  having  considered  the  said  Minute  {or  Nomination)  with 
the  productions  made  and  whole  proceedings,  and  having  inspected 
the  lands  in  presence  of  the  parties  or  their  agents,  and  heard  the 
proof  led  {if  such  procedure  has  been  followed  ;  and  if  otherwise,  shortly 
narrate  the  res  gestm),  issued  Notes  of  our  proposed  findings ;  and 
being  now  well  and  ripely  advised  in  the  whole  matter,  and  having 
God  and  a  good  conscience  before  our  eyes,  we  do  hereby  give  forth 
and  pronounce  our  Final  Sentence  and  Decree- Arbitral  as  follows.  Findings. 
viz. : — ^We  hereby  find  that  the  sum  of  sterling  is  the  full 

compensation  and  purchase-money  due  and  payable  by  the  said 

Company  to  the  said  A  for  and  in  respect  of  the  taking 
of  the  said  portions  of  land,  extending  in  whole  to  {specify  extent) 
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imperial  measure  or  thereby,  as  the  same  are  delineated  and  coloured 

on  the  plan  signed  by  us  as  relative  hereto,  and  for  and 
in  respect  of  the  intersectional  damage,  and  all  other  claims  and 
damages  arising  or  occasioned  to  the  remainder  of  the  subjects  of 
which  the  portions  of  land  so  taken  are  part,  by  the  taking  of  the 
said  land  and  by  the  construction  of  the  works  authorised  by  the 
said  Act :  AxD  we  decern  and  ordain  the  said  Company 

to  make  payment  of  the  sum  of  sterling  to  the  said  A,  with 

interest  at  the  rate  of  pounds  per  centum  per  annum  until 

payment  (see  Note) :  And  we  hereby  declare  that  the  expenses  of 
the  said  reference  and  incident  thereto  shall  be  borne  and  defrayed 
by  the  said  Company  in  conformity  with  the  provisions  of 

"  The  Lands  Clauses  Consolidation  (Scotland)  Act,  1845 ; "  And  we 
also  find  the  said  Company  liable  in  payment  to  , 

clerk  to  the  said  reference,  for  his  account  of  disbursements  and  for 
trouble  in  regard  to  the  said  reference,  including  the  expense  of  this 
Decree- Arbitral :  And  we  decern  and  ordain  the  said 
Company  to  make  payment  thereof  to  the  said  ,  together 

with  the  expense  of  recording  this  Decree- Arbitral:  And  we  decern 
and  ORDAIN  the  said  A  to  purge  and  relieve  the  portions  of  land 
taken  as  aforesaid  from  all  burdens  and  incumbrances  thereon  if  any 
be ;  and  on  the  said  Company  making  payment  of  the  sum 

of  money  and  interest  found  due,  and  simul  ac  semel  therewith,  to 
execute  and  deliver  to  the  said  Company  a  valid  and 

eflfectual  Conveyance  of  the  lands  taken  as  aforesaid,  in  terms  of  the 
statutes  and  this  award,  the  discharges  of  the  said  incumbrances,  if 
any  such  be  called  for  and  required,  said  conveyance  and  all  other 
necessary  deeds  in  connection  therewith,  including  stamps  and 
revising  fees,  being  always  at  the  expense  of  the  said 
Company ;  and  on  the  said  Company  making  payment  of 

the  said  sum  of  money  and  interest  hereby  found  due,  and  otherwise 
implementing  this  Decree- Arbitral,  we  hereby  declare  them  to  be 
freed  and  relieved  of  all  claims  and  demands  at  the  instance  of  the 
said  A  under  and  in  respect  of  the  said  Minute  {or  Nomination  of 
Arbiters)  and  subject-matter  thereof:  And  also,  on  payment  and 
implement  as  aforesaid,  we  ordain  the  said  A,  if  required,  to  execute 
and  deliver  to  the  said  Company,  at  their  expense,  a  formal 

and  valid  discharge  of  this  Decree-Arbitral :  And  we  ORDAIN  both 
parties  to  implement  and  fulfil  this  our  Decree-Arbitral  in  all  points 
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to  each  other :  And  we  consent  to  the  registration  hereof  for  preser-  J^'J^J^^^ 
vation. — ^In  witness  whereof,  &c 

NcU, — ^The  following  or  a  similar  clause  should  be  inserted  in  decrees- 
arbitnl  where  the  existing  burdens  on  the  lands  taken  have  not  been 
estimated  in  fixing  the  compensation : — 

And  whereas  in  estimating  the  value  of  the  land  taken  as  afore-  Burdens 

cl&nae. 

said,  the  feu-duties,  casualties  of  superiority,  and  public  and  parish 
burdens  which  affect  or  are  payable  for  or  f urth  of  the  same  have 
not  been  taken  into  account,  we  decern  and  ordain  that  all  such 
feu-duties,  casualties,  and  public  and  parish  burdens  presently 
exigible  from  the  whole  of  the  lands  belonging  to  the  said  A  from 
which  the  portions  of  land  acquired  by  the  said 
Company  have  been  taken,  shall  continue  to  be  paid  by  the  said  A 
and  his  heirs  and  successors  in  the  said  lands,  who  shall  relieve  the 
8aid  Company  of  any  portion  thereof  effeiring  to  the  said 

portions  of  land  acquired  by  them,  with  the  exception  of  poor-rates 
and  prison  assessments  imposed  or  assessed,  or  which  may  hereafter 
be  imposed  or  assessed,  on  the  said  Company  in  respect  of  the  said 
portions  of  land  acquired  by  them,  together  with  all  augmentations 
of  the  presently  existing  public  and  parish  burdens,  and  which  poor- 
nites  and  prison  assessments,  with  all  augmentations  of  the  presently 
existing  public  and  parish  burdens,  shall,  so  far  as  applicable  to  the 
land  taken  as  aforesaid,  be  borne  and  defrayed  by  the  said  Company 
from  and  after  the  date  of  their  taking  possession  of  the  same. 

When  the  minute  of  reference  contains  a  submission  to  the  arbiters  of 
accommodation  works  as  well  as  of  the  compensation,  the  decree-arbitral 
shonld,  immediately  after  the  narrative  clause,  contain  short  findings 
fixing  what  these  works  are  to  be,  &c.  When  the  arbiters  have  differed 
in  opinion  and  devolved  the  submission  on  the  oversman,  the  decree  is 
pronounced  by  the  oversman,  and  the  deed  which  is  granted  by  him 
contains  a  narrative  of  the  devolution. 


6.  Clonveyance  by  Fee-Simple  Proprietor. 

I,  A  {designaMon),  heritable  proprietor  of  the  land  and  others  after  Nanatiw 
mentioned,  ix  cx)NSIDERation  of  the  sum  of  £  sterling  paid 

to  me  by  the  Company  incorporated  by  an  Act  passed  in 

the  and  years  of  the  reign  of  ,  chapter  , 
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entitled  ,  do  hereby,  for  the  purposes  of  another  Act,  passed 

in  the  and  years  of  the  reign  of  , 

chapter  ,  entitled  (give  title  of  Act,  or  as  the  case  may  be), 

dS^^*^  SELL,  ALIENATE,  DISPONE,  CONVEY,  ASSIGN,  and  MAKE  OVER  from  me,  my 
heirs  and  successors,  to  and  in  favour  of  the  said  Company,  their  suc- 
cessors and  assigns,  for  ever,  according  to  the  true  intent  and  meaning 
of  the  said  Acts,  heritably  and  irredeemably.  All  and  Whole  those 
parts  and  portions  of  the  lands  and  others  hereinafter  mentioned, 
extending  to  (specify  extent)  or  thereby  imperial  measure,  as  the  same 
are  delineated  and  coloured  on  a  plan  thereof  endorsed  hereon 

and  subscribed  by  me  as  relative  hereto;  which  pieces  of  ground 
above  disponed  form  part  of  All  and  Whole  (describe  or  validly  refer 
to  the  lands) ;  together  with  all  rights  and  pertinents  belonging  to 
the  portions  of  ground  above  conveyed,  and  all  such  right,  title,  and 
interest  in  and  to  the  same  as  I  and  my  foresaids  are  or  shall  become 
possessed  of,  or  are  by  the  said  Acts  empowered  to  convey :  With 
entry  at  the  (or  where  entry  has  been  given  previmis  to  the  date 

of  this  deed,  say — ^With  entry  as  at  the  day  of  , 

Declaration  notwithstanding  the  date  hereof):  Declaring  as  it  is  hereby  provided 
rooeiyedin  and  DECLARED,  that  the  foresaid  sum  of  £  sterling  is  in  full 

lull  of 

seyennce    not  Only  of  the  purchase-monev  of  the  portions  of  land  above  Con- 
or other  ^  IT  y  M^ 

damages,  veycd,  but  also  of  all  claims  competent  to  me  and  my  foresaids  for 
and  in  respect  of  severance,  detour,  inconvenience,  and  all  other 
injury  and  damage  sustained  or  to  be  sustained  by  and  through 
the  taking  of  the  said  portions  of  ground  for  the  purposes  of  the 
said  second-mentioned  Act,  and  the  construction  of  the  works  con- 
nected therewith:  And  I  assign  the  writs,  and  oblige  myself  and 
my  foresaids  to  make  them  furthcoming  to  the  said  Company  and 
their  foresaids  on  all  necessary  occasions,  conform  to  inventory 
thereof  annexed  and  subscribed  by  me  as  relative  hereto:  And  I 
obik;ation  assign  the  rents:  And  I  bind  and  oblige  myself  and  my  foresaids 
imrdens,  to  free  and  relieve  the  said  Company,  and  portions  of  lands  and 
others  hereby  conveyed,  of  all  incumbrances  affecting  the  same, 
and  of  all  feu-duties,  casualties  of  superiority,  land-tax,  minister's 
stipend,  and  all  other  public  and  parochial  burdens  (excepting  as 
after  mentioned)  efifeiring  to  the  said  lands,  not  only  at  and  preceding 
the  foresaid  date  of  entry,  but  in  all  time  thereafter,  all  of  which  I 
now  charge  upon  the  remainder  of  the  said  lands  and  others  not 
hereby  conveyed ;  the  said  Company  being  however  bound  to  pay  the 
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poor-  and  school-rates  and  assessments  (and  if  this  be  the  case 

— ^likewise  all  augmentations  of  the  presently  existing  public  and 
parochial  burdens)  exigible  from  the  said  portions  of  land  and 
others  hereby  conveyed  from  and  after  the  date  of  their  said  entry : 
AxD  I  grant  warrandice:  And  I  consent  to  registration  hereof  for 
preservation  and  execution. — In  witness  whereof,  &c. 

When  the  conveyance  proceeds  upon  a  decree-arbitral  the  narrative 
claase  will  show  this. 


7.  Alternative  Form  of  Burdens  Clause. 

And  I  bind  myself  and  my  foresaids  to  free  and  relieve  the  said  Alternative 

^  .         '^  form  of 

Company  and  their  foresaids,  and  the  lands,  teinds,  and  others  before  ^^^^^ 
disponed,  now  and  in  all  time  coming,  of  all  feu-duties,  teind-duties, 
casualties  of  superiority,  land-tax,  minister's  stipend,  and  other  public 
and  parish  burdens,  presently  exigible  in  respect  of  the  said  lands, 
teinds,  and  others  before  disponed,  with  the  exception  of  the  whole 
poor-rates,  school-rates,  county-rates,  and  other  rates  imposed  or 
assessed,  or  which  may  be  imposed  or  assessed,  on  the  said  Company 
in  respect  of  the  land  and  others  before  disponed  qua  (specify  nature 
of  company),  and  with  the  exception  also  of  all  new  and  additional 
burdens  and  all  augmentations  of  existing  burdens,  which  burdens 
and  others,  excepting  as  aforesaid,  are  hereby  allocated  on  my 
remaining  lands,  and  shall  continue  to  be  paid  by  me  and  my  fore- 
saids as  before  the  said  Company's  entry  to  the  said  lands  and  others 
before  disponed :  And  I  grant  warrandice :  And  I  consent  to  registra- 
tion hereof  for  preservation  and  execution. — In  witness  whereof,  &c. 


8.  Schedule  (A)  of  Lands  Clauses  Act,  1845. 

Conveyance  in  respect  of  Price  Paid, 

I,  of  ,  IN  CONSIDERATION  of  the  SUm  of  Conveyance 

paid  to  me  \or  as  the  com  niay  he — into  the  Bank  (or  to  A  B  (a). 

of  and  C  D  of  ,  two  trustees  appointed 

to  receive  the  same)]  pursuant  to  an  Act  passed,  &c.,  intituled,  &c., 
by  the  {here  nanu  the  company)  incorporated  by  the  said  Act,  do 
hereby  sell,  alienate,  dispone,  convey,  assign,  and  make  over  from 

JUR.  S. — L  9 
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me,  my  heirs  and  successors,  to  the  said  Company,  their  successors, 
and  assigns,  for  ever,  according  to  the  true  intent  and  meaning  of  the 
said  Act,  All  (describing  the  premises  to  be  conveyed),  together  with  all 
rights  and  pertinents  thereto  belonging,  and  all  such  right,  title,  and 
interest  in  and  to  the  same  as  I  and  my  foresaids  are  or  shall  become 
possessed  of,  or  are  by  the  said  Act  empowered  to  convey.  [Here 
insert  the  conditions  {if  any)  of  the  conveyance,  and  registration 
claiise  for  preservation  and  diligence,  and  a  testing  clause,  according 
to  the  form  of  the  law  of  Scotland.'] 


9.  Schedule  (B)  of  Lands  Clauses  Act,  1845. 

Conveyance  in  respect  of  Feu-Duty  or  Bent-Charge, 

-sSed*ui?       ^'  '  ^^  '  ^  CONSIDERATION  of  the  fcu-duty  or 

^^^-  rent  to  be  paid  to  me,  my  heirs  and  assigns,  as  hereinafter  mentioned 

by  the  (here  name  the  Company),  established  and  incorporated  by  virtue 
of  an  Act  passed,  &c.,  intituled,  &c.,  do  hereby  dispone,  convey,  and 
MAKE  OVER  from  me,  my  heirs  and  successors,  to  the  said  Company, 
their  successors  and  assignees,  for  ever,  according  to  the  true  intent 
and  meaning  of  the  said  Act,  All  (descrihing  the  premises  to  be  con- 
veyed), together  with  all  rights  and  pertinents  thereunto  belonging, 
and  all  my  right,  title,  and  interest  in  and  to  the  same  and  every  part 
thereof,  they  the  said  Company,  their  successors  and  assignees,  yield- 
ing and  paying  unto  me,  my  heirs  and  assignees,  one  clear  annual 
feu-duty  or  rent  of  ,  by  equal  half-yearly  portions,  hence- 

forth on  the  (stating  the  days),  [Here  insert  conditions  of  the  conveyance 
(if  any),  and  insert  a  registration  danse  for  preservation  and  diligeiice, 
and  a  testing  clatise,  according  to  the  form  of  the  law  of  Scotland.] 


10.  Minute  of  Appointment  of  Valuators  by  Company  and 

Heir  of  Entail  in  Possession. 

We,  The  Company,  incorporated  by  Act  of  Parliament, 

in  pursuance  of  the  provisions  of  the  Act  (specify  the  spemal 

Act),  and  "  The  Lands  Clauses  Consolidation  (Scotland)  Act,  1845," 
do  hereby  nominate  and  appoint  P,  and  I,  B,  heir  of  entail  in  posses- 


LANDS   CLAUSES   WRITS  131 

sion  of  the  lands  and  estate  of  ,  do  also  hereby,  in  terms  of 

the  said  statutes,  nominate  and  appoint  B,  as  Valuators  to  fix  and 
determine  the  purchase -money  and  compensation  to  be  paid  for 

,  being  those  portions  of  All  and  Whole  (describe  or  refer 
to  the  lands)  taken  by  the  said  Company  for  the  purposes 

of  the  works  authorised  by  the  first-mentioned  Act,  and  delineated 
and  ooloored  on  the  map  or  plan  signed  as  relative  hereto,  and 

for  all  permanent  damage  done  or  which  may  be  done  to  the  said 
entailed  estate  by  severance  or  otherwise  injuriously  affecting  such 
entailed  lands  and  estate  by  the  exercise  of  the  powers  conferred 
by  the  foresaid  Acts. — In  witness  whereof,  &c. 

If  the  arbiters  accept  and  fix  a  value,  their  finding,  which  may  be 
endorsed  on  the  minute  of  appointment,  is  called 


11.  Valuation. 

We;  P  (degignaiion),  and  E  {designation).  Valuators  appointed  by 
the  forgoing  Minute,  do  hereby  fix  and  determine  the  purchase- 
money  or  compensation  to  be  paid  to  the  said  B  by  the  said 
Company  for  the  lands  referred  to  in  the  said  ,  and  delineated 

and  coloured  on  the  map  or  plan  therein  referred  to,  which 

is  also  signed  by  us  as  relative  hereto,  and  for  all  permanent  damage 
done  or  which  may  be  done  to  the  entailed  lands  and  estate  of  X  by 
severance  or  otherwise  injuriously  affecting  said  entailed  lands  and 
estate  by  the  exercise  of  the  powers  conferred  by  the  foresaid  Acts, 
at  the  sum  of  pounds  sterling.^lN  witness  whereof,  &c. 

To  comply  with  the  letter  of  the  9th  section  of  the  Lands  Clauses 
Act  and  the  case  of  Scottish  Midland  BaHtoay,  13  D.  410,  the  following 
declaration  is  sometimes  appended  to  the  valuation : — 


12.  Declaration. 

Wb,  P  and  K,  both  within  designed,  do  hereby  declare  that  the 
above  is  a  true  and  correct  Valuation.    Dated  this  day 

of  ,  19     .  (Signed)        P. 

(    „     )       R. 
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18.  Conveyance  by  Heir  of  Entail  in  Possession. 

ciaSa*'*  I*  B  {d€siffnaiion)y  heir  of  entail  infeft  and  in  possession  of  the 

entailed  lands  and  estate  after  described  (or  referred  to),  in  considera- 
tion of  the  sum  of  £  sterling  paid  into  the  Bank 

by  the  Company,  incorporated  by  an  Act 

{specify  Act),  as  the  consideration-money  or  value  of  the  lands  and 
others  hereinafter  conveyed,  and  damages  as  after  mentioned,  to  be 
applied  under  the  authority  of  the  Court  of  Session  in  terms  of  "  The 
"  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,"  do  hereby,  for  the 
Sa^^^'*  purposes  of  another  Act  passed  {specify  Ad),  sell,  alienate,  dispone, 
CONVEY,  ASSIGN,  and  MAKE  OVER  from  me  the  said  B,  and  the  heirs  of 
entail  entitled  to  succeed  to  me  in  the  said  lands,  to  and  in  favour  of 
the  said  Company,  their  successors  and  assigns,  for  ever, 

according  to  the  true  intent  and  meaning  of  the  said  Acts,  All  and 
Whole  those  parts  and  portions  of  the  lands  hereinafter  described  {or 
referred  to),  extending  to  {specify  eoctent)  acres  imperial  measure  or 
thereby,  as  the  same  are  delineated  and  coloured  on  a  plan 

thereof  endorsed  hereon  and  subscribed  by  me  as  relative  hereto, 
and  which  parts  and  portions  of  land  hereby  disponed  form  part  of 
All  and  Whole  the  entailed  estate  of  X  and  others  {here  describe  or 
validly  refer  to  the  eiitailed  estate  as  described,  &c.,  in  tJie  titles) ;  together 
with  all  rights  and  pertinents  belonging  to  the  portions  of  land  above 
conveyed,  and  all  such  right,  title,  and  interest  in  and  to  the  same  as 
I  and  my  foresaids  are  or  shall  become  possessed  of,  or  are  by  the 
SStBom^'*  said  Acts  empowered  to  convey :  Declaring,  as  it  is  hereby  provided 
in7uu  of     and  declared,  that  the  foresaid  sum  of  pounds  is  in  full, 

or  other  not  ouly  of  the  purchase-money  of  the  portions  of  land  hereby  con- 
veyed,  and  of  all  my  right  and  interest  therein,  but  also  of  all  claim 
competent  to  me  the  said  B  and  my  foresaids,  for  severance,  detour, 
injury  by  level-crossing,  or  inconvenience  or  other  damage  of  whatever 
kind  sustained  and  to  be  sustained  by  me  and  my  foresaids  by  and 
through  the  taking  of  the  said  portions  of  lands  above  conveyed  for 
the  purposes  of  the  said  Act  and  the  construction  of  the  works  con- 
nected therewith,  or  which  I  could  claim  or  demand  under  the  said 
"Lands  Clauses  Consolidation  (Scotland)  Act,  1845,"  or  under  the 
"  Eailway  Clauses  Consolidation  (Scotland)  Act,  1845,"  but  exclusive 
of  the  compensation  payable  by  the  said  Company  to  the  tenant  of 
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the  lands  hereby  disponed :  But  declaring  that  these  presents  are  Declaration 
granted,  and  shall  be  accepted  of,  under  the  conditions  that  the  said  "^^^^^ 

Company  shall  be  bound,  as  tbey  hereby  bind  and  oblige 
themselves  and  their  foresaids,  to  settle  the  whole  claims  of  the 
present  tenant  in  the  said  lands  for  and  in  respect  of  the  taking, 
entering  upon,  or  occupancy  of  said  lands  for  the  purposes  of  the  said 
Act,  and  shall  construct  and  maintain  the  following  accesses  and 
works  for  the  accommodation  of  the  remaining  portions  of  the  said 
lands  of  X  not  hereby  conveyed,  viz. — {First)  A  bridge  over  the  rail- 
way at  the  road  marked  number  in  the  parish  of  F  on  the 
Parliamentary  plan ;  and  {Second)  A  level-crossing  at  the  east  side  of 
the  lands,  for  the  accommodation  of  the  severed  portion  of  number 

:  With  entry  as  at  ,  notwithstanding  the  date  Tennof 

hereof,  &c. 

The  remaining  clauses  are  similar  to  those  ia  conveyaDce  by  a  fee- 
simple  proprietor,  p.  127. 

This  form  contains  no  narrative  of  the  appointment  of  valuators  or 
their  valuation,  but  some  companies  are  in  the  practice  of  giving  such  a 
narrative.     Several  specialties  are  given  in  this  form. 


TITLE    III 

GRANTS  FROM  THE  CROWN  AND  PRINCE 


SECTION  I 
SEAI£  OF  THE  CROWN  AND  PRINCE 

That  the  nature  of  the  writs  necessary  to  obtain  and  complete  grants 
from  the  Crown  or  Prince  and  Steward  of  Scotland  may  be  more  easily 
understood,  we  shall  give  a  short  account  of  the  Seals  used  in  Scotland  in 
expeding  these  grants. 

The  only  writs  to  which  sealing  was  a  necessary  solemnity  in  Scotland 
were  those  granted  by  the  Sovereign  or  Pnnce.  But  by  the  Titles  to 
Land  Consolidation  (Scotland)  Act  of  1868  (s.  78)  the  ceremony  of 
sealing  is  dispensed  with  in  Crown  writs  passing  the  Great  Seal,  unless 
the  receiver  of  the  writ  specially  requires  it  to  be  sealed.  The  same 
practice  is  now  followed  in  the  case  of  writs  passing  the  Quarter  Seal. 
The  Seals  served  as  a  check  to  gifts  obtained  subreptione  vel  dbreptione; 
for  where  this  appeared,  the  gift  might  have  been  stopped  at  any  of 
the  Seals,  though  the  signature  had  already  passed  the  Sovereign's 
hand. 

The  Seals  under  which  these  writs  pass  vary  according  to  the  nature 
of  the  right  conveyed.  Those  used  in  Scotland  are  the  Signet,  the  Privy 
Seal,  the  Quarter  Seal,  and  the  Seal  commonly  called  "  The  Union  Seal, 
which  was  appointed  by  the  Treaty  of  Union  to  be  kept  in  Scotland  for 
sealing  all  writs  relative  to  private  rights  or  grants  which  were  formerly 
in  use  to  pass  the  Great  Seal  of  Scotland ;  for  since  the  Union  there  is  but 
one  Great  Seal  for  the  United  Kingdom  of  Great  Britain,  which  is  used 
in  sealing  writs  to  elect  and  summon  the  Parliament  of  Great  Britain, 
Treaties  with  foreign  Princes,  Public  Acts,  Instruments,  and  Orders  of 
State  which  concern  the  whole  United  Kingdom,  and  in  all  other  matters 
relating  to  England  wherein  the  Great  Seal  of  England  was  used  before 
the  Union. 


Signet. 

Under  the  Signet  are  passed  all  summonses  (with  few  exceptions)  in 
actions  before  the  Court  of  Session,  and  summonses  in  actions  before  the 
Commission  of  Teinds,  hornings,  inhibitions,  and  other  legal  diligence  in 
the  Sovereign's  name,  issued  by  authority  of  the  Court  of  Session,  mcident 
diligence  for  citing  witnesses  in  the  course  of  processes  before  that  Court 
and  the  Commission  of  Teinds.     These  writs,  with  a  few  exceptions,  must 
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be  sabflcribed  by  a  Writer  to  the  Signet,  but  by  the  Court  of  Session  Act 
of  1868  (31  &  32  Vict.  c.  100,  s.  13)  summonses  may  be  signed  by  any 
agent  entitled  to  practise  before  the  Court  of  Session,  the  last  page  only 
reqairiDg  to  be  signed  by  a  Writer  to  the  Signet. 


Privy  Seal. 

The  writs  which  formerly  passed  the  Privy  Seal  were  very  numerous, 
such  as  gifts  of  pension,  &c.,  presentations  to  professorships  of  which 
the  Crown  was  patron,  commissions  to  various  officers,  and  also  precepts 
for  expeding  tacks  of  teinds  belonging  to  the  Crown.  In  terms  of  the 
last  Commission  to  the  Keeper  of  the  Privy  Seal  no  writs  now  pass  this 


QuABTER  Seal. 

The  Quarter  Seal,  otherwise  called  the  Testimonial  of  the  Great  Seal, 
is  kept  by  the  Director  of  the  Chancery,  in  whose  office  all  the  writs 
paasiug  under  it  (as  well  as  under  the  Union  Seal)  are  written.  The 
writs  which  pass  this  Seal  are — (Ist)  Letters  of  Tutory  in  favour  of  tutors- 
of-law ;  {2nd)  Letters  of  Curatory ;  {3rd)  Qifts  of  ulUmMS  hceres,  bastardy, 
uid  forfeiture,  as  afterwards  explained  ;  (4^)  Crown  Charters  granted  to 
public  bodies. 

Great  {or  Union)  Seal. 

The  writs  passing  this  Seal  are — (1^^)  Eemissions  of  murder  and  other 
crimes,  except  high  treason,  which  pass  the  Great  Seal  of  the  United 
Eingdom.  {2ndly)  Commissions  to  superior  officers,  the  warrants  of  which 
are  numed  in  London,  superscribed  by  the  Sovereign,  and  pass  the  Union 
Seal  fer  sdUum^  without  going  through  the  Privy  Seal  or  Signet;  and 
Charters  erecting  societies  into  corporate  bodies,  or  increasing  the  capital 
of  corporate  bodies  already  existing.  Commissions  to  Sheriffs  were  also 
formerly  in  use  to  pass  the  Union  Seal,  but  since  the  Jurisdiction  Act 
these  commissions  issue  sealed  from  the  Home  Office,  and  are  recorded  in 
Chancery.     {3rdly)  Charters  in  favour  of  the  Crown's  vassals. 

Gifts  of  Bastardy,  UUimus  Hceres,  and  Forfeiture,  pass  the  Quarter 
Seal,  or  Union  Seal,  according  to  the  nature  of  the  right  conveyed.  If  it 
be  of  a  land  estate  holden  of  a  subject-superior,  it  passes  by  gift  and  pre- 
sentation under  the  Quarter  Seal,  but  if  holden  of  the  Crown,  it  passes 
under  the  Union  Seal,  like  other  charters  from  the  Crown. 

The  Prince  and  Steward  of  Scotland  has  also  a  Great  Seal,  under 
which  the  charters  of  his  vassals  pass  when  His  Royal  Highness  is  of 
full  age.  When  no  Prince  exists,  or  His  Boyal  Highness  is  under  age, 
they  pass  ander  the  Union  Seal  of  Scotland. 
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SECTION  II 

CHARTERS  WHICH  MAY  STILL  BE  OBTAINED  FROM 

CROWN  AND  PRINCE 

Passed  on  All  writs  passing  under  the  Seals  of  the  Crown  and  Prince  anciently 

BignatareB.  proceeded  upon  warrants  authorising  the  affixing  of  the  Seals.  The 
warrant  upon  which  the  charter  of  lands  held  of  the  Crown  or  Prince, 
and  various  other  grants  by  the  Crown  followed  was  termed  a  Signature^ 
being  a  writ  framed  and  endorsed  by  a  Clerk  to  the  Signet,  which 
authorised  a  charter  to  be  passed  under  the  Seals,  and  contained  the 
whole  clauses  that  were  to  be  inserted  in  the  charter ;  and  when  pre- 
sented to  and  approved  of  by  the  Sovereign  or  Prince,  or  the  Barons 
of  Exechequer  as  their  commissioners,  was  the  warrant  for  expeding  the 
10  A 11  Vict  charter  or  other  grant.  But  by  the  Crown  Charters  Act  of  1847,  the 
c.  51, 8.1.  practice  of  presenting  and  passing  Signatures  in  Exchequer,  and  thereon 
framing  and  issuing  Precepts  under  the  Signet,  as  the  warrants  of  Charters 
by  the  Crown,  or  the  Prince  and  Steward  of  Scotland,  was  abolished  from 
and  after  1st  October  1847 ;  and  it  was  enacted  that  in  place  of  the 
signature,  a  draft  of  the  Charter  itself  should  be  prepared  by  a  Writer  to 
the  Signet,  and,  with  a  short  Note  in  terms  of  Schedule  A  annexed  to 
the  Act,  lodged  with  the  Presenter  of  Signatures  for  revisal.  These 
provisions  are  re-enacted  by  the  Consolidation  Act  of  1868  (s.  64),  and 
by  the  Conveyancing  Act  of  1874  (s.  57),  the  office  of  Presenter  of 
Signatures  is  abolished,  and  the  Sheriff  of  Chancery  now  revises  the 
Draft-Charters. 

The  Charters  which  most  commonly  occurred  in  practice  prior  to  the 
passing  of  the  Conveyancing  Act  were  Charters  of  Resignation,  Confirma- 
tion, Confirmation  and  Precept  for  infefting  an  Heir,  Sale,  Adjudication 
in  Implement,  Adjudication  contra  hcsrediiatem  jaceiUem,  and  upon  the  Act 
of  1672. 

By  the  Titles  Acts  of  1858  and  1860,  and  the  Consolidation  Act  of 
1868,  short  Writs  of  Confirmation  and  Resignation  endorsed  on  the  deeds 
confirmed,  were  introduced  in  lieu  of  charters.  By  section  4  of  the  Con- 
veyancing Act  of  1874,  Charters,  Precepts,  and  other  writs  by  Progress 
are  abolished,  and  the  only  Crown  Charters  or  Writs,  besides  those  to 
be  iminediately  mentioned,  which  will  now  be  met  with  in  practice,  are 
Charters  of  Novodamu8,Writs  of  Clare  Constat,  and  Precepts  from  Chancery. 
uiUmus  Charters  used  formerly  to  be  likewise  expede  upon  gifts  of  UUimus 

huerea.  HcBTes,  Bastardy,  and  Forfeiture.  By  the  law  of  Scotland,  the  mother, 
and  the  relations  through  the  mother,  are  totally  excluded  from  suc- 
cession in  heritage,  and  also  in  moveables,  except  where  a  child  dies 
without  issue  predeceased  by  his  father,  in  whicn  event  the  mother  is 
entitled  to  succeed  to  the  extent  of  one-third  as  regards  moveables. 
Thus,  brothers  or  sisters  by  the  mother's  side  only  cannot  succeed  to 
each  other.  Neither  can  a  mother  succeed  to  her  child  except  to  the 
above  extent.  Where,  therefore,  there  is  no  agnate,  or  kinsman  related 
to  the  deceased  by  the  father's  side,  the  Crown  succeeds  as  uUimus  hceres. 

Where  the  Sovereign  so  succeeds  to  lands  held  immediately  of  the 
Crown,  the  property  of  these  lands  is  consolidated  ipso  jure  with  the 
superiority :  but  where  the  lands  are  holden  of  a  subject-superior,  the 
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Sovereign  becomes  merely  proprietor.  His  present  Majesty,  through  the 
Lords  of  the  Treasury,  usually  makes  a  gift  of  the  lands  to  which  he  thus 
succeeds  to  the  person  who  has  the  strongest  natural  claim. 

In  such  case  the  right  is  completed  by  obtaining  through  Exchequer  a 
warrant  from  the  Crown  for  making  the  gift  upon  certain  conditions 
therein  expressed,  among  which  are  payment  of  a  certain  portion  of  the 
estate  to  the  King's  Remembrancer,  and  finding  satisfactory  caution. 
This  warrant  is  superscribed  by  the  Sovereign,  and  when  the  grant 
contains  lands,  the  gift  passes  under  the  Quarter  Seal  or  Union  Seal, 
as  explained  in  the  preceding  section.  The  bond  of  caution,  which  is 
in  English  form,  and  for  double  the  amount  of  the  estate,  is  prepared 
in  the  Office  of  Exchequer,  and  upon  the  draft  is  endorsed  the  necessary 
attestation  by  a  Justice  of  the  Peace,  of  the  cautioner's  sufficiency. 
Forms  are  given  below  of  the  warrant  and  bond  of  caution. 

It  most  commonly  happens  that  gifts  of  ultimus  hceres  are  applied  for 
by  the  relations  on  the  mother's  side,  who  could  not  otherwise  succeed. 
Applications  are  made  to  the  Treasury  through  the  Office  of  the  King's 
Remembrancer.  Before  any  deliverance  is  given  upon  the  application 
(which  in  the  absence  of  opposition  is  usually  gi-anted),  intimation  is  made 
to  all  concerned  in  the  newspapers;  and  the  gift  is  not  issued  till  six 
months  after  the  petition  is  presented. 

As  the  above  observations  on  the  nature  and  import  of  gifts  of  ultimus  Bastardy. 
h<Fre8  apply  equally  to  the  case  of  Bastardy,  little  need  be  added  on  this 
point. 

We  have  already  remarked  that  by  the  law  of  Scotland  the  relations 
on  the  mother's  side  are  excluded  from  succession  in  heritage ;  hence  it 
is  plain  that  as  the  law  presumes  that  a  bastard  has  no  relations  by  the 
father,  he  can,  of  course,  have  no  collateral  heirs  upon  his  death ;  and 
therefore  the  Crown,  in  default  of  the  bastard's  lawful  issue,  must  in  every 
case  succeed  in  the  character  of  last  heir.  '  If  the  bastard  has  lawful  issue 
the  Crown  is  excluded. 

The  crime  of  High  Treason  has  the  effect  of  forfeiting  to  the  Crown  Forfeitare 
not  only  all  the  heritable  estate  of  the  person  convicted  of  treason,  unless  ^^|^^^ 
held  under  a  strict  entail  (in  which  case  the  right  descends  to  the  next 
substitute),  but  also  all  personal  and  moveable  effects.  The  convicted 
person  likewise  forfeits  all  honours  and  dignities;  and  heirs  cannot 
inherit  these  upon  his  death.  But  by  Act  1690,  c.  33,  it  is  enacted 
that  the  rights  of  wives,  husbands,  tacksmen,  and  creditors  shall  not  be 
hurt  by  high  treason.  However,  notwithstanding  this  Act  of  Parliament, 
it  is  agreed  that  the  rights  of  the  traitor's  creditors  must  be  determined 
by  the  law  of  England,  by  which  all  real  creditors  upon  a  forfeited  estate 
are  secured  against  the  consequences  of  their  debtor  s  attainder,  although 
personal  creditors  seem  to  have  but  little  security. 

Here  the  Crown,  in  the  same  way  as  in  cases  of  Ultimus  Hceres  and 
Bastardy,  may  renounce  the  claim  to  the  forfeited  estate  in  favour  of 
a  donatary. 

Formerly  when  the  Crown  granted  a  Charter  by  progress,  it  was  Charter  of 
frequently  thought  proper  to  insert  therein  a  clause  of  NovoaamuSy  which  "^oTodamua. 
was  usually  placed  immediately  after  the  Qucequidem  clause.  The  chief 
use  of  this  was  to  secure  the  person  in  whose  favour  the  charter  was 
granted,  against  the  effects  of  any  feudal  delinquencies  incurred  by  a 
&rmer  vassal,  but  as  Charters  by  Progress  are  abolished  this  can  no 
longer  be  done.     It  is,  however,  still  competent  for  superiors  to  grant 
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proper  Charters  of  Novodamus^  where  the  object  is  to  give  the  vassal,  as 
the  name  imports,  a  new  grant  of  the  subjects.  In  order  to  the  granting 
thereof,  it  is  not  necessary  that  the  lands  should  have  been  previously 
resigned  into  the  hands  of  the  superior  (50  &  51  Vict.  c.  69,  s.  3).  Such 
charters,  though  at  the  time  effectual  only  as  against  the  superior,  may  found 
a  good  title  by  prescription  against  third  parties.  The  common  reason  for 
applying  for  a  Charter  of  Novodamus  is  the  loss  or  destruction  of  title- 
deeds,  although  application  may  likewise  be  made  on  account  of  an 
enlargement  of  the  original  grant,  a  change  of  the  feu-duties,  or  other 
reasons.  In  such  cases,  the  application,  in  the  case  of  Crown  Writs,  is 
regulated  by  the  Consolidation  Act  of  1868,  modified  by  the  Conveyanc- 
ing Act  of  1874,  the  duties  formerly  discharged  by  the  Presenter  of 
Signatures  being  now  assigned  to  the  Sheriff  of  Chancery. 
Prooedun  lo  &11  cases  where  a  Crown  Charter  of  Novodamus,  or  a  new  or  original 

Crown*"*"*  grant  from  the  Crown  is  sought,  the  person  applying  for  such  must,  before 
chArten.  lodging  8  note  of  application,  obtain  the  consent  and  approbation  of  the 
Commissioners  of  His  Majesty's  Woods  and  Forests,  or  some  one  of  them, 
and  also  the  consent  of  the  Commissioners  of  the  Board  of  Trade,  under 
the  hand  of  their  secretary  for  the  time,  and  written  evidence  of  such 
consent  must,  along  with  the  Note  and  Draft-Charter,  be  laid  before  the 
Sheriff  of  Chancery,  in  terms  of  the  directions  contained  in  the  above 
Acts.  The  draft-charter,  after  being  revised  and  adjusted,  is  engrossed  in 
Chancery,  and  thereafter  lodged  with  the  King's  Remembrancer,  to  be 
transmitted  for  the  sign-manual  of  the  Sovereign,  or  Prince,  as  may  be 
proper  in  the  circumstances,  and  the  Signatures  of  the  Commissioners  of 
the  Treasury,  or  any  two  of  them.  The  Consolidation  Act  of  1868, 
although  (by  sections  63  to  78  inclusive  and  88)  it  regulates  the  mode  in 
which  charters  containing  new  or  original  grants  from  the  Crown  are 
obtained,  and  gives  the  forms  of  Crown  Charters  of  Confirmation  and 
of  Resignation  (Schedule  T),  does  not  give  the  form  of  a  Charter  of 
Novodamus.  It  provides,  however  (section  83),  that  Crown  Charters  of 
any  other  denomination  may  be  in  forms  as  nearly  approaching  as  may  be 
to  the  examples  given^ 

It  is  competent  to  pass  a  Crown  Charter  at  any  period  of  the  year, 
although  the  Court  of  Exchequer  should  not  then  be  sitting.  But  in  the 
case  of  an  appeal  by  Note  of  Objections  to  the  Lord  Ordinary  in  Exchequer 
Causes,  from  the  revisal  of  the  Sheriff  of  Chancery  or  against  the  amount 
of  duties  charged  on  the  entry,  the  matter  cannot  be  disposed  of  until 
the  Court  is  in  term.  It  mav  be  useful  to  give  a  short  summary  of  the 
procedure  in  applications  under  the  Acts  of  1868  and  1874. 

After  the  requisite  consents  to  the  application  have  been  obtained,  the 
draft  of  the  charter  is  prepared  by  a  Writer  to  the  Signet,  and  endorsed 
with  his  signature.  It  is  then,  along  with  the  note  of  application  and 
written  evidence  of  the  requisite  consents,  lodged  in  the  Office  of  the 
Sheriff-Clerk  of  Chancery. 

Along  with  the  Note  and  Draft-Charter  the  applicant  must  lodge  the 
last  Crown  Writ  and  Retour  or  Decree  of  Service  of  the  lands,  and  subse- 
quent title-deeds,  with  evidence  of  the  valued  rent  when  necessary  (i.e., 
where  not  shown  by  the  valuation  books  in  Exchequer,  or  by  the  deeds 
produced),  and  an  inventorv  and  brief,  enumerating  and  explanatory  of 
the  titles.  Although  the  last  charter  or  Chancery  precept,  being  the 
Crown  writ,  is  generally  referred  to  at  the  revisal,  the  Retour  in  the  old 
form  is  often  called  for,  to  show  the  new  extent  and  reddendo. 
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When  refereDce  is  made  to  the  Register  of  the  Great  Seal,  the  Sheriff  Procedore 
of  Ch&ocery,  under  the  authority  of  the  statute,  issues  an  application  crown^°'"^ 
(which  is  likewise  signed  by  the  agent)  to  the  Lord  Clerk  Register  for  chartere. 
exhibition  at  the  Office  of  the  Sheriff  of  Chancery  of  the  register  book 
eontaining  the  entry  of  the  deed  or  document  wanted.    In  practice,  this 
application  is  delivered  forty-eight  hours  before  the  time  of  exhibition. 

The  Sheriff  of  Chancery  then  fixes  a  meeting  for  revisal  of  the  draft, 
at  which  he  requires  the  attendance  of  the  agent,  who  in  all  the  steps 
most  be  a  Writer  to  the  Signet.  The  draft,  when  revised,  is  authenticated 
by  the  Sheriff  of  Chancery  on  each  page,  and  the  date  of  revisal  marked 
at  the  end,  and  where  there  are  no  objections,  or  where  these  are  disposed 
of.  it  is  docqueted  by  the  Sheriff  and  the  agent  as  approved  of,  and  forms 
the  warrant  of  the  charter.  It  is  then  officially  transmitted  by  the 
Sheriff-Clerk  to  the  Director  of  Chancery. 

Power  is  given  by  the  statute  to  rectify  mistakes  occurring  in  the 
ienendas  or  reddendo  of  former  charters  or  retours,  on  reference  to  the 
Ix)rd  Ordinary  in  Exchequer.  Clerical  errors  may  be  corrected  by  the 
Sheriff  at  revisal  without  any  application. 

Objections  to  the  Sheriff's  revisal,  or  the  amount  of  duties  and  composi-  Appeal. 
tiou  marked  on  the  draft  by  him  and  the  King's  Remembrancer,  as 
Auditor  of  Exchequer,  may  be  made  in  the  form  of  a  short  written  Note 
of  Objections  without  argument,  subscribed  by  the  parties'  agent,  which 
is  lodged  in  the  Office  of  the  Sheriff-Clerk  of  Chancery.  The  Note 
and  whole  proceedings  are  thereupon  laid  before  the  Lord  Ordinary  in 
Exchequer  Causes,  and  after  hearing  the  objector  by  himself,  his  counsel, 
or  agent  (who  must  be  a  Writer  to  the  Signet),  and  any  report  or  state- 
ment in  reply  by  the  Sheriff  of  Chancery,  the  Lord  Ordinary  is  directed 
to  cause  such  alterations  and  corrections  as  he  may  think  proper,  to  be 
made  on  the  Drafts  Writ,  and  to  authenticate  these  by  his  signature,  and 
the  judgment  to  be  then  pronounced  by  him  forms  the  warrant  for 
preparing  in  Chancery  a  corrected  Writ. 

A  similar  appeal  is  competent  to  the  Sheriff  of  Chancery  in  the  case 
of  mistakes  or  alleged  mistakes  in  former  titles,  and  in  every  case  where 
the  draft  of  any  Crown  Writ  shall  be  laid  before  the  Lord  Ordinary  in 
Exchequer  Causes,  intimation  thereof,  and  of  the  relative  report  by  the 
Sheriff  of  Chancery,  or  Note,  as  the  case  may  be,  shall  be  made  by  the 
agent  applying  for  the  Writ  to  the  Solicitor  in  Scotland  for  the  Commis- 
sioners of  Woods  and  Forests,  &c.,  and  the  Lord  Advocate  may  appear 
on  behalf  of  the  Crown,  or  said  Commissioners,  in  all  future  proceedings 
relating  to  said  Crown  Writ,  and  the  Lord  Ordinary  before  finally 
approving  of  the  Draft-Writ  or  Charter  shall  be  satisfied  that  one  calendar 
month's  previous  notice  in  writing  of  such  Draft  having  been  laid  before 
him,  has  been  given  to  the  said  Solicitor,  accompanied  by  a  copy  of  the 
said  Draft- Writ,  and  of  the  report  or  note. 

In  lands  held  of  the  Prince,  Charters  are  now  obtained  in  the  same  way  charten 
as  where  held  of  the  Crown — the  whole  provisions  of  the  Acts  of  1868  and  'romPrince. 
1874  applying  equally  to  both.     In  the  case  of  a  charter  from  the  Prince 
the  form  is  directed  in  the  note  appended  to  Schedule  T  of  the  Consolidation 
Act  of  1868,  to  run  in  the  name  of  the  Prince  and  Steward  of  Scotland. 

Original  grants  by  the  Crown  of  heritable  subjects  (including  mines  original 
and  minerals)  now  take  the  form  of  an   ordinary  feudal  Conveyance  crow^.^^ 
or  Feu-Disposition  by  the  Commissioners  of  Woods  and  Forests  or  the 
Board  of  Trade. 
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Of  the  Grants  from  the  Crown,  which  are  still  in  use,  we  shall  first 
give  the  form  of  a  Charter  of  Novodamus,  which  is  preceded  by  a  Note,  in 
manner  already  mentioned : — 

1.  Application  for  Charter  of  Novodamus. 

Note  for  A  (designation). 

The  said  A  hiimbly  prays  that  a  Charter  of  Novodamits  {or  other- 
wise, as  the  case  may  he)  may  be  granted  by  His  Majesty  {or  the  Prince 
and  Steward  of  Scotland),  in  terms  of  the  draft  herewith  lodged,  and 
marked  as  relative  hereto. 

{To  he  signed  hy  a   Writer  to  the  Signet y  adding  to  his 
siibsa^ption — "  W.S.,  Agent  for  the  said  A.") 

Written  evidence  of  the  consent  of  the  Commissioners  of  Woods  and 
Forests,  and  of  the  Commissioners  of  the  Board  of  Trade,  where  a  Charter 
of  Novodamus  is  applied  for,  must  be  produced  and  lodged  along  with  the 
Note  and  Draft-Charter. 

2.  Charter  of  Novodamus. 

{Superscnhed)  Edward  R 

Edward  the  Seventh,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  of  the  British 
Dominions  beyond  the  Seas,  King,  Defender  of  the  Faith — We  do 
hereby  of  new  give,  grant,  and  dispone,  and  for  ever  confirm 
to  and  in  favour  of  A  {designation),  and  his  heirs  and  assignees 
whomsoever,  heritably  and  irredeemably,  All  and  Whole  {here 
describe  the  lands  or  other  heritable  stibfects):  To  BE  HOLDEN  the 
said  lands  and  others  of  us  and  Our  Eoyal  Successors,  in  feu-farm, 
Paying  therefor  yearly  to  us  and  Our  Eoyal  Successors  the  sum  of 
£  sterling,  at  the  term  of  ,  of  feu-duty,  and 

a  casualty  of  the  like  sum  of  £  sterling,  every 

year  from  the  term  of  first,  over  and  above  the  feu- 

duty  of  that  year. 

Given  at  Our  Court  at  this  day  of 

,  One  thousand  nine  hundred  and 
and  in  the  year  of  Our  Reign. 

By  His  Majesty's  command. 

{Sig7ied)        W.  P.  A. 
(     „     )        W.  H.  S. 
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Ix  WITNESS  WHEREOF  we  have  ordered  the  seal  now  used  for  the 
Great  Seal  of  Scotland  to  be  appended  hereto  of  this  date  (a)  [and 
the  same  is  accordingly  at  the  request  of  the  said  A  appended],  at 
Edinburgh,  the  day  of  in  the  year 

When  the  Deed  is  completed,  it  is  signed  by  two  of  the  Lords  of 
the  Treasury  and  a  Testing  Clause  in  the  above  terms  added,  which  is 
sabscribed  by  the  Director  of  Chancery. 


a  Gift  of  Ultimus  HaBres. 

The  Deed  of  Gift  here  proceeds  on  a  Warrant  which  is  issued  from 
Exchequer,  and  is  superscribed  by  the  Sovereign.  The  Warrant  is  written 
in  EDglish,  and  is  in  the  following  terms : — 

{Superscribed)  Edw^ard  R. 

Edwakd  the  Seventh,  by  the  Grace  of  God,  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  of  the  British  Dominions  beyond 
the  Seas,  King,  Defender  of  the  Faith — Ordains  a  Letter  of  Gift  to 
be  made  and  passed  under  the  Seal  in  due  and  competent  form  to  the 
following  effect:  Whereas  it  has  been  represented  to  us  that  A 
{desifpicUian),  died  on  the  day  of  unmarried 

and  intestate  (ar  as  the  case  may  be),  and  his  estate  has  fallen  to  us  as 
Ultimus  Hasres,  and  whereas  applications  for  a  gift  of  said  estate  have 
been  addressed  to  the  Commissioners  of  Our  Treasury,  by  B  {name 
atid  desujjuition  of  applicant)y  and  others,  and  the  said  appUcations 
having  been  duly  considered,  we  are  pleased  to  bestow  a  gift  of  the 
said  estate  upon  the  said  B  {or  otherwise  vary  the  narrative,  as  may  be 
nteessary  in  the  circumstances) :  Therefore  we  do  hereby  give,  grant, 
ASSIGN,  and  dispone  to  and  in  favour  of  the  said  B,  All  and  Sundry 
lands,  tenements,  and  heritages,  goods,  gear,  effects,  and  sums  of 
money,  and  all  estate,  heritable  and  moveable,  real  and  pei-sonal, 
which  belonged  to  the  said  A,  which  have  fallen  and  now  pertain  to 
us  as  Ultimus  HcereSy  according  to  the  law  and  practice  of  Scotland, 
and  inherent  privileges  of  the  Crown,  and  without  prejudice  to  the 
said  generality,  All  and  Whole  (here  describe  the  heritable  subjects), 
with  the  rights,  titles,  and  securities  thereof,  but  with  and  under  the 

(a)  If  the  vassal  does  not  desire  to  have  the  seal  appended,  leave  out  the 
sentence  within  brackets. 
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burdens,  conditions,  and  reservations  therein  contained,  or  otherwise 
legally  affecting  the  same,  with  full  power  to  the  said  B  to  int^mit 
with,  uplift,  and  dispose  of  the  same,  and  the  rents  and  profits 
thereof,  and  upon  payment  to  grant  receipts,  discharges,  acquittances 
and  conveyances,  and  if  need  be  to  pursue  therefor  as  accords  of  the 
law,  decreets  of  declarator  and  others  in  the  premises  to  obtain,  and 
the  same  to  due  execution  cause  be  put,  and  everything  else  to  do 
which  the  said  A  could  have  done  while  in  life,  or  which  We  could 
have  done  since  his  death.  But  this  gift  has  been  granted  under  the 
following  conditions : — (First)  That  the  said  B  shall  pay  the  debts 
legally  affecting  the  said  estate:  (Second)  That  he  shall  pay  the 
expenses  incurred,  or  to  be  incurred  by  us,  or  by  any  of  our  officers 
or  others  employed  on  our  behalf  in  relation  to  the  said  estate  or  the 
gift  thereof:  (Third)  That  he  shall  pay  one-tenth  (or  as  the  case  may 
be)  part  of  the  residue  to  Our  Bemembrancer  and  Lord  Treasurer's 
Bemembrancer  in  Scotland:  and  (Lastly)  That  he  shall  enter  into 
bond,  with  sufficient  security,  to  fulfil  these  conditions,  to  account  to 
us  and  all  others  concerned,  for  his  intromissions  with  the  said  estate 
whenever  he  may  be  required  by  the  proper  officer  or  officers 
appointed  or  to  be  appointed  for  that  purpose,  and  to  free  and  relieve 
us  and  our  Royal  Successors  from  all  claims  which  may  hereafter 
arise  regarding  the  said  estate,  and  these  presents  shall  be  to  the 
Writer  to  the  said  Seal,  for  writing  the  same,  and  to  the  Keeper  of 
the  said  Seal,  for  causing  the  same  to  be  appended  thereto,  a  sufficient 
Warrant. 

Given  at  our  Court  at  this  day  of 

in  the  year  of  Our  Lord  and  in  the 

year  of  Our  Reign. 

By  His  Majesty's  command. 

(Signed  by  two  of  the  Lords  of  the  Treasury.) 

The  necessary  caution  being  found,  a  Bond  of  Caution  in  the  Eoglish 
form,  for  double  the  value  of  the  Estate,  is  prepared  in  Exchequer. 
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4.  Bond  to  the  Kingr  by  B  (name)  and  Surety,  in  re  Estate 

of  A  (name),  deceased. 

Know  all  men  by  these  presents  that  we,  B  (designation  of  donee), 
and  C  (designation  of  cautioner),  are  held  and  firmly  bound  to  Our 
Sovereign  Lord  Edward  the  Seventh,  by  the  Grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  of  the  British 
Dominions  beyond  the  Seas,  King,  Defender  of  the  Faith,  and  to  His 
Royal  Successors,  in  the  sum  of  pounds ;  to  the  which 

payment  well  and  truly  to  be  made,  We  bind  ourselves  conjunctly 
and  severally,  and  our  respective  heirs,  executors,  and  administrators, 
and  every  of  them  by  these  presents.  Sealed  with  Our  Seals,  dated 
the  day  of  in  the  year  of  Our  Lord,  One 

thousand  nine  hundred  and  ,  and  in  the 

year  of  His  Majesty's  reign:  Whereas  His  Majesty  has  been 
graciously  pleased,  by  Eoyal  Warrant,  dated  the  •  day  of 

,  to  bestow  upon  the  said  B  a  gift  of  a  portion  of  the 
estate  of  the  said  A  (designation  of  deceased),  which  fell  to  His 
Majesty  as  Ultimus  Hasres :  And  whereas  the  said  Gift  has  been 
granted  under  the  following  conditions: — (First)  That  the  said  B 
shaD  pay  the  debts  l^ally  affecting  the  said  estate :  (Secondly)  That 
he  shall  pay  the  expenses  incurred,  or  to  be  incurred,  by  His  Majesty, 
or  by  any  of  His  Majesty's  officers  or  others  employed  on  His 
Majesty's  behalf  in  relation  to  the  said  estate  or  the  gift  thereof: 
{Thirdly)  That  he  shall  pay  one-tenth  part  (or  as  the  case  may  be)  of 
the  residue  to  the  King's  and  Lord  Treasurer's  Eemembrancer  in 
Scotland :  and  (lastly)  That  he  shall  enter  into  Bond  with  sufiicient 
security  to  fulfil  these  conditions,  to  account  to  His  Majesty  and  all 
others  concerned,  for  his  intromissions  with  the  said  estate,  whenever 
he  may  be  required  by  the  proper  officer  or  ofi&cers  appointed,  or  to 
be  appointed  for  that  purpose,  and  to  free  and  relieve  His  Majesty 
and  His  Soyal  Successors  from  all  claims  which  may  hereafter  arise 
regarding  the  said  estate. 

The  conditions  of  this  obligation  therefore  are,  that  if  the  said  B 
shall  pay  the  debts  legally  affecting  the  said  estate,  shall  pay  the 
expenses  incurred,  or  to  be  incurred,  on  His  Majesty's  behalf,  in 
relation  to  the  said  estate  or  the  gift  thereof,  shall  pay  one-tenth  part 
[oroi  the  case  may  be)  of  the  residue  to  the  King's  and  Lord  Treasurer's 
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Eemembrancer  in  Scotland,  shall  account  for  his  intromissions  when 
required  as  aforesaid,  and  shall  free  and  relieve  His  Majesty  and  His 
Eoyal  Successors  from  all  claims  which  may  hereafter  arise  regarding 
the  said  estate,  that  then  this  obligation  shall  be  void,  but  if  otherwise, 
it  shall  remain  in  full  force  and  effect. 

Signed,  sealed,  and   delivered  by  the  above  bounden  B  in 
presence  of 

{Two  witnesses,  who  add  to  their  subscriptions  their  desig- 
nation and  address  in  oi'dinary  Unglish  form.) 

Signed,  sealed,  and   delivered  by  the  above  bounden  C  iii 
presence  of 

{Two  witnesses,  who  sign  as  be/ore,) 

The  payments  to  the  King's  Remembrancer  out  of  such  an  estate  are 
ad  vahremy  and  their  present  rate — 

Where  the  residue  is  under         .         .         £500,  is  one-tenth. 
Where  it  amounts  to  £500,  and  is  under  £1,000,       „     eighth. 

£1,000,       „         „      £5,000,       „     sixth. 

£5,000,       „        „    £10,000,       „     fifth. 
£10,000,  and  upwards,  „     fourth. 

After  caution  has  been  duly  found,  the  warrant  for  the  gift  is  trans- 
mitted to  Chancery,  where  a  Deed  of  Gift  is  prepared,  and  signed  by  the 
Director  of  Chancery. 
Deed  of  This  Deed  of  Gift  is  in  English  in  oi*dinary  form,  and  does  not  require 

^^^^  the  Royal  superscription,  but  passes  the  Quarter  Seal  or  Union  Seal,  and 

without  further  authentication  is  recorded,  with  Warrant  of  Registration 
in  usual  terms,  in  the  appropriate  Register  of  Sasines,  and  so  completes 
the  donee's  title. 
Gift  in  A  Gift  in  Bastardy  now  very  rarely  occurs,  being  covered  by  the  pro- 

Bastardy,  ceedings  already  described  in  Ultimus  Hceres^  and  Forfeitures  for  High 
Treason  are  seldom  or  never  seen.  It  therefore  appears  unnecessary  to 
give  special  details  as  to  these. 

Qrantsfrom        When  the  Prince  is  under  age  the  charters  to  his  vassals  are  granted 

thePnnce.   y^^  ^j^^  Sovereign  as  his  Administrator-in-Law,  and  pass  the  same  seal 

as  Crown  Charters.     The  variations  in  the  style  which  this  circumstance 

occasions  are  as  follows.     The  introductory  clause  during  the  minority  of 

the  last  Prince  of  Wales  was  in  these  terms : — 

When  .  Victoria,  by  the  Grace  of  God,  &c.,  as  Administrator -in -Law 

Pnnoein  ^      J  »  ' 

minority,  f^j.  q^j.  most  dear  son,  His  Eoyal  Highness  Albert  Edward,  Prince 
and  Steward  of  Scotland;  and  the  tenendas,  "To  BE  holden,  "the 
said   lands   and   others,   of   His   Eoyal   Highness    the    Prince   and 


» 
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"Steward  of  Scotland,  and  his  Boyal  Successors,  Princes  and  Stewards. 
*of  Scotland,  immediate  lawful  superiors  of  the  same,"  &c. 

When  there  is  no  Prince  of  Scotland  the  superiority  of  the  principality 
lands  is  annexed  temporarily  to  the  Crown,  and  an  Act  of  Parliament 
is  commonly  passed  annexing  these  accordingly,  and  empowering  the 
•OTereign  to  grant  charters  to  the  vassals,  which  run  nearly  in  the  same 
terms  as  those  to  Crown  vassals.  The  variations  to  be  kept  in  view  have 
been  already  noticed. 

Where  the  Prince  is  of  full  age,  the  charter  nins  in  the  name  of  His 
Boyal  Highness,  being  presently  as  follows : — "  Qeorge,  Prince  and  Steward 
"of  Scotland,  We  do  hereby." 

On  this  subject  reference  is  made  to  the  note  at  the  end  of  Schedule  T 
of  the  Consolidation  Act  of  1868. 

The  title  of  vassals  obtaining  Crown  Charters  and  other  Crown  Writs,  Completion 
80  far  as  these  are  now  competent,  is  completed  in  the  usual  way,  by  ^ti?^^^ 
recording  the  Charter  or  Writ,  or  Notarial  Instrument  thereon,  with  a 
Warrant  of  Registration  in  common  form,  in  the  appropriate  Register  of 
Sannes. 


SECTION  III 


CROWN  WRITS  OF  CLARE  CONSTAT,  and  PRECEPTS 

FROM  CHANCERY 

These  writs  are  saved  from  the  operation  of  the  clause  in  the  Convey-  Procediire 
aodng  Act  which  abolishes  other  charters  and  writs  by  progress.  The  SS^^***^" 
procedure  to  be  followed  in  obtaining  them,  and  disposing  of  objections 
and  other  incidental  procedure,  is  prescribed  by  sections  63  to  78 
ioclosive  of  the  Titles  to  Land  Consolidation  (Scotland)  Act  of  1868,  and 
is  the  same  as  in  the  case  of  other  Crown  Charters,  already  explained  in 
Section  U.  of  this  Title. 

We  need  only  add  that,  under  section  86  of  the  Consolidation  Act,  Must  be 
all  Crown  Writs  of  Clare  Constat  or  Precepts  from  Chancery  are  null  and  5?befo«**° 
void,  unless  recorded,  with  a  Warrant  of  Registration  thereon,  on  behalf  whiteuS  °' 
of  the  heir  in  whose  favour  they  are  granted,  in  the  appropriate  Register  day  or  Mar- 
d  Sasines  before  the  first  term  of  Whitsunday  or  Martinmas  following  *'°™*®- 
their  date,  though  a  new  Writ  or  Precept  may  be  applied  for,  should  the 
proper  registration  have  been  omitted. 


!•  Crown  Writ  of  Clare  Constat  in  favour  of  an  Heir  of  Line, 

Schedule  (U),  No.  1,  Act  of  1868. 

Edwabd  the  Seventh,  &c. — ^Whereas  by  Decree  of  General  Ser- 
vice (or  of  Special  Service,  as  the  case  may  he)  of  A  {insert  name  and 
JUK.  a — I.  10 
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dmgnatian  ofJieir),  dated  ,  and  recorded  in  Chancery 

19  ,  and  other  authentic  instruments  and  documents,  it  clearly 
appears  that  B  {insert  name  and  designation  of  ancestor)  died  last  vest 
and  seised  as  of  fee  in  All  and  Whole  {here  describe  or  validly  refer 
to  the  lands) ;  and  that  in  virtue  of  {here  describe  the  Crown  Chartei'  or 
Crown  Precept  and  Sasine,  or  recorded  Crown  Charter  or  Crorvn  Precept, 
<yr  other  Crown  Writ  or  Writs  forming  the  last  investiture^  by  dates,  and 
dates  of  registration  in  the  Register  of  Sasines  and  Register  of  Crown 
Writs,  e.g,)  Crown  Writ  of  Clare  Constat,  in  favour  of  the  said  B 
as  heir  of  ,  dated  ,  and  recorded  {specify  Register 

of  Crown  Writs)  the  day  of  19      ,  and  in  {specify 

Register  of  Sasines)  the  day  of  19     ;  {and  where 

there  are  such  add — but  always  with  and  under  the  real  burdens, 
conditions,  provisions,  and  limitations  specified  in  the  said  Crown 
Writ  of  Clare  Constat,  dated  and  recorded  as  aforesaid,  or  other 
recorded  writ  in  which  the  real  burdens,  &c.,  are  set  forth  at  full 
length):  And  that  the  said  A  is  eldest  son  and  nearest  and 
lawful  heir  of  the  said  B  {or  specify  what  other  relationship  and 
character  of  heir  the  grantee  holds) :  Therefore  We  hereby  declare 
the  said  A  to  be  the  heir  entitled  to  succeed  to  the  said  B  in  the 
«aid  lands  and  others,  to  be  holden  of  Us  and  Our  Boyal  Successors 
in  manner  and  for  payment  of  the  duties  specified  in  the  said 
Crown  Writ  of  Clare  Constat  {or  if  that  writ  does  not  contain  the 
tenendas  and  reddendo,  specify  any  other  writ  of  investiture  containing 
them,,  or  if  the  reddendo  be  different,  or  the  vassal  desires  it,  specify 
the  reddendo). — Given  at  Edinburgh,  the  day  of 

in  the  year 

{Signed  by  the  Director  of  Chancery,  or  his 
depute  or  substitute.) 


2.  Crown  Writ  of  Clare  Constat  in  favour  of  an  Heir  of 

Provision  or  Heir  of  Tailzie  and  Provision. 

Schedule  (U),  No.  1,  Act  of  1868. 

Edward  the  Seventh,  &c. — Whereas  by  Decree  of  General  Ser- 
vice {or  of  Special  Service,  as  the  case  inay  be)  of  A  {insert  tiame  and 
designation  of  heir),  dated  ,  and  recorded  in  Chancery 
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19  ,  and  other  authentic  instruments  and  documents,  it  clearly 
appears  that  B  (insert  name  and  designation  ofanxsestor)  died  last  vest 
and  seised  as  of  fee  in  All  and  Whole  (here  describe  or  validly  refer 
to  the  lands)  \  and  that  in  virtue  of  (here  describe  the  Cr&wn  Charter 
or  Crown  Precept  and  Sasine,  or  recorded  Crovm  Charter  or  Crovm 
Precept^  or  other  Crovm  writ  or  writs  forming  the  last  investiture, 
hf  dates,  and  dates  of  registration  in  the  Register  of  Sasines  and 
Register  of  Crovm  Writs,  as  in  the  preceding  style,  and  insert  the 
destination,  conditions,  &c,,  at  fvll  length,  or  refer  to  them,  as  in 
Sdudule  C  appended  to  the  Consolidation  Act,  or  thus),  but  always 
with  and  under  the  conditions,  provisions,  and  prohibitory,  irritant, 
and  resolutive  clauses  (or  clause  authorising  registration  in  the 
Register  of  Tailzies,  as  the  case  may  be)  contained  in  a  Deed  of 
Entail  granted   by  M   (name   and   designation   of  entailer),  dated 

day  of  in  favour  of  the  said  B  and  the 

heiis-male  of  his  body,  whom  failing,  the  other  heirs  therein 
specified  (here  set  forth  the  destination  or  »icch  part  thereof  as  may 
Jf  deemed  necessary),  and  which  conditions,  provisions,  and  pro- 
hibitory, irritant,  and  resolutive  clauses  (or  clause  authorising 
Frustration  in  the  Register  of  Tailzies  as  the  case  may  be)  are 
herein  referred  to  as  at  length  set  forth  in  the  said  Deed  of 
Entail,   which    is    recorded   in    the   Begister   of   Tailzies    on    the 

day  of  (or  as  at  length  set  forth  in  the  above- 

meniioned  recorded  Charter,  &c.,  forming  the  last  investiture,  or  in 
any  other  recorded  deed  or  conveyance);  And  that  the  said  A  is 
eldest  son  (or  otherwise,  as  the  case  may  be,  specifying  the  relationship) 
and  nearest  and  lawful  heir  of  tailzie  and  provision  of  the  said  B : 
Therefore  We  hereby  declare  the  said  A  to  be  the  nearest  and 
lawful  heir  of  tailzie  and  provision,  entitled  to  succeed  to  the  said 
B  in  the  said  lands  and  others,  to  be  holden  of  Us  and  Our 
Bojal  Successors  in  manner  and  for  payment  of  the  duties 
specified  in  the  (liere  specify  as  in  the  previous  style,  or  if  already 
specified  refer  to  the  last  Crovm  Writ  of  investiture  containing  the 
Unendas  and  reddendo,  or  insert  the  reddendo,  if  different,  or  if  the 
vassal  desires  it), — ^GiVEN  AT  Edinburgh,  the  day  of 

in  the  year 

(Signed-  by  the  Director  ofChan/^ery,  or  his 
depvte  or  substitute,) 


148  GRANTS  FROM   CROWN   AND  PRINCE 


8.  Precept  flrom  Chancery  in  favour  of  an  Heir  of  Line, 

Schedule  (U),  No.  2,  Ad  of  1868. 

Edward  the  Seventh,  &c. — ^Whereas  by  Decree  of  General  Ser- 
vice (or  of  Special  Service,  as  the  case  may  he)  of  A  (insert  name  and 
designation  of  the  heir),  dated  ,  and  recorded  in  Chancery 

19  ,  and  other  authentic  instruments  and  docu- 
ments, it  clearly  appears  that  B  {insert  name  and  designation  of  the 
ancestor)  died  last  vest  and  seised  as  of  fee  in  All  and  Whol£ 
(Jiere  describe  or  validly  refer  to  the  lands)  \  and  that  in  virtue  of 
{here  describe  the  last  writs  of  investiture  as  in  the  preceding  styles, 
e.g.)  Precept  from  Chancery  in  favour  of  the  said  B,  dated 
and  recorded  in  the  Eegister  of  Crown  Writs  ,  and  Instru- 

ment of  Sasine  following  thereon  in  his  favour,  recorded  {spcdfy 
Register  of  Sasines  and  date  of  registration,  and  specify  or  refer  to 
real  burdens,  &c.):  And  that  the  said  A  is  the  eldest  son  arid 
nearest  and  lawful  heir  of  the  said  B  (or  specify  what  other 
relationship  and  character  of  heir  the  grantee  holds) :  And  that  the 
said  lands  and  others  are  holden  of  Us  and  Our  Boyal  Successors 
(here  state  th^i  tenure,  blench,  feu,  or  other)  for  payment  of  (here 
state  the  reddendo  from  tJie  last  charter  or  other  writ,  as  the  case 
may  be) :  Therefore  We  hereby  desire  any  Notary  Public  to  whom 
these  presents  may  be  presented  to  give  to  the  said  A,  as  heir 
foresaid,  sasine  of  the  lands  and  others  before  described  (here  add, 
if  the  lands  are  held  under  any  real  burdens,  &c, — but  always  with 
and  under  the  burdens,  conditions,  provisions,  and  limitations  above 
specified  or  referred  to,  as  the  case  may  be). — Given  at  Edinburgh,. 
the  day  of  in  the  year  19    . 

(Signed  by  the  Director  of  Chancery,  or  his 
depute  or  substitute.) 

Oompietion  The  title  of  an  beir  in  Crown  lands  may  be  completed  by  re^stration 
titie!"'^  of  the  Writ  of  Clare  Constat  or  Precept  from  Chancery,  with  Warrant  of 
Registration  thereon  on  his  behalf,  in  the  appropriate  Register  of  Sasines. 
Having  regard  to  the  form  and  intention  of  a  Precept  from  Chancery,  the 
natunu  course  would  seem  to  be  to  expede  and  record  an  instrument  of 
Sasine  thereon,  in  the  form  of  Schedule  (B)  of  the  Infeftment  Act  of  1845, 
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is  expressly  exempted  from  the  operation  of  the  Consolidation  Aot, 
bot  there  can  be  no  doubt  of  the  competency  of  recording  the  Precept 
itself ;  and  there  seems  no  reason,  therefore,  when  it  is  not  intended  to 
expede  Sasine,  for  obtaining  and  recording  a  Precept  of  Clare  Constat  in 
preference  to  a  Writ. 

The  common  practice  now,  where  a  Special  Service  has  been  obtained, 
is  simply  to  reconi  the  Extract  Decree  with  Warrant  of  Be^stration  in 


TITLE    IV 

CHAETERS  OF  NOVODAMUS  AND  OTHER  WRITS 
BETWEEN  SUBJECT-SUPERIORS  AND  THEIR 

VASSALS 

"The  ConveyanciDg  (Scotland)  Act,  1874/'  abolished  the  renewal  of 
investitures.  It  is  not  now  competent  for  the  superior  to  grant  any  charter, 
precept,  or  other  writ  by  progress ;  but  Charters  of  Nwcdamus^  Precepts  or 
Writs  from  Chancery  or  of  Ulare  Constat,  and  Writs  of  Acknowledgment, 
are  specially  excepted  from  the  operation  of  the  Act.  Consequently,  in 
this  Tide  we  only  detd  with  Charters  of  Navodamus  and  Precepts  or  Writs 
of  Clare  Consiai,  &c.,  introduced  by  the  Act,  and  certain  other  minor  writs 
which  are  still  in  use. 


SECTION  I 
CHAETER  OF  NOVODAMUS 

A  Charter  of  Novodamus  is  usually  granted  by  the  superior  to  a  vassal 
where  the  property  titles  have  been  lost  or  destroyed,  or  where  there  ia 
a  defect  in  the  titles,  or  where  the  vassal  finds  it  more  convenient  or 
economical  to  complete  his  title  in  this  form,  the  superior  always  being 
satisfied  that  the  party  applying  has  right.  As  the  superior  in  such  cases 
intervenes  for  the  vassal's  convenience,  the  warrandice  given  is  from  fact 
and  deed  only,  and  it  is  also  well  to  state  that  the  Charter  is  taken  periculo 
peimtis. 

This  Charter  is  also  occasionally  used  where  alterations  on  the  original 
conditions  of  the  feu  are  intended,  though  that  object  may  likewise  be 
effected  by  executing  and  recording  a  Minute  of  Agreement  between 
superior  and  vassal,  in  which  the  variations  are  articulately  set  forth. 

The  following  is  an  example  of 


Charter  of  Novodamus. 

I,  A,  immediate  lawful  superior  of  the  subjects  hereinafter 
disponed,  considering  that  it  has  been  represented  to  me  by  B 
that  he  is  proprietor  of  the  dominium  utile  of  the  said  subjects, 
that  the  whole  writs  and  title-deeds  thereof  have  been  accidentally 
lost,  and  that  in  consequence  I  have  been  requested  by  the  said  B 

150 
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to  grant  this  Charter  of  Novodamms,  which  I  have  agreed  to  do, 
perimlo  petentis  (or  as  the  case  may  be).  Therefore  I,  being  reasonably 
satisfied  of  the  said  B's  right  to  the  said  subjects,  do  hereby  of  new 
GIVE,  DISPONE,  and  for  ever  confirm,  to  the  said  B,  his  heifs  and 
assignees  whomsoever,  heritably  and  irredeemably,  All  and  Whole 
{here  describe  the  subjects  conveyed  at  length,  and  insert  ail  reserva- 
tions,  conditions,  <fec.,  and  appropriate  clauses  as  in  an  original  feu- 
charter,  except  that  the  warrandice  clause  should  run  as  follows — 
and  I  grant  warrandice  from  fact  and  deed  only,  salvo  jure  meo  et 
eiijuslibet). 

The  narrative  of  course  will  vary  with  the  cause  of  granting,  and 
where  the  purpose  of  the  Charter  is  to  make  an  alteration  in  the  feu-duty 
or  other  prestations  this  will  be  set  forth  as  the  cause  of  granting,  and  the 
altered  reddendo  will  be  clearly  stated. 


SECTION  II 
WRITS  OF  CLARE  CONSTAT 

Writs  of  Cflare  Constat  were  introduced  bv  the  Titles  to  Land  Consoli- 
dation (Scotland)  Act,  1868,  and  have  virtually  superseded  the  Precepts  of 
Clare  Constat  previously  used,  although  these  are  still  competent.  The 
Writ  of  Clare  Constat  may  proceed  on  any  evidence,  whether  judicial  or 
not,  which  satisfies  the  superior,  or  from  which  it  clearly  appears  to  him 
that  the  person  claiming  the  entry  is  the  heir  of  the  last  vassal. 


Writ  of  Clare  Constat. 

I,  A,  immediate  lawful  superior  of  the  subjects  underwritten : 
Whereas  by  authentic  instruments  and  documents  it  clearly  appears 
that  B  died  last  vest  and  seised  as  of  fee  in  All  and  Whole  (here 
describe  the  lands  as  in  his  infeftment,  or  validly  refer  to  them  in  usual 
manner),  and  that  in  virtue  of  {here  shortly  describe  the  deed  forming 
the  last  investiture,  specifying  the  dale  and  recording,  and  where  the  sub- 
jects are  hdd  under  any  real  burdens,  ike.,  add — ^But  always  with  and 
under  the  real  burdens,  conditions,  provisions,  and  limitations  specified 
in  the  said  dated  and  recorded  as  aforesaid  (or  in  any 

other  deed  in  which  they  are  set  forth  at  length)) :  And  that  C  is  eldest 
son,  and  nearest  lawful  heir  of  the  said  B  (or  state  whatever  other 
relation  or  character  of  heir  the  grantee  possesses) :  Therefore  I  hereby 
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DECLARE  the  said  C  to  be  the  heir  entitled  to  succeed  to  the  said  B  in 
the  said  subjects,  but  always  with  and  under  the  real  burdens,  condi- 
tions, provisions,  and  limitations  {if  any)  before  referred  to :  To  bb 
HOLDEN  of  me  and  my  successors  in  manner  and  for  pajrment  of  the 
duties  specified  in  {here  describe  the  original  Charter  containing  the 
tenendas  and  reddendo,  or  insert  the  original  reddendo  ad  longum  cus 
may  be  preferred). — In  witness  whereof,  &c. 


Variations  on  Wrft  of  Clare  Constat. 
(1.)  When  Heir  Served. 

If  the  heir  has  carried  through  a  service,  the  narrative  may  run 
thus : — 

Whereas  by  decree  of  general  {or  of  special)  service  trf  C,  obtained 
before  the  Sheriff  of  ,  dated  the  and 

recorded  in  Chancery  the  ,  and  other  authentic  instru- 

ments and  documents,  it  clearly  appears,  &c.  {as  before). 


(2.)  Writ  of  Clare  Constat  to  an  Heir  of  Provision, 

A  writ  of  dare  Constat  granted  to  an  heir  of  provision  differs  from  the 
forms  already  given  only  in  specifying  the  claimant's  tUU  as  heir  of  provi- 
sion, as  will  appear  from  the  following  example : — 

I,  A,  immediately  lawful  superior  of  the  subjects  underwritten : 
Whereas  by  authentic  instruments  and  documents  it  clearly  appears 
that  B  died  last  vest  and  seised  as  of  fee  in  All  and  Whole  {here 
describe  or  validly  refer  to  the  lands,  dkc,,  narrate  the  last  investiture,  and 
refer  to  any  real  burdens,  &c,,  as  in  the  former  example),  and  that  C  is 
the  only  son  bom  of  the  marriage  between  D  and  £,  and  as  such,  and 
by  the  death  of  the  said  B  without  heirs  of  his  body,  is  nearest  and 
lawful  heir  of  provision  to  the  said  B  in  the  foresaid  subjects,  in 
virtue  of  a  Deed  of  Settlement  executed  by  the  deceased  F,  whereby 
he  disponed  the  said  lands  and  others  to  and  in  favour  of  himself  and 
his  heirs ;  whom  failing  to  and  in  favour  of  the  said  deceased  B  and 
the  heirs  of  his  body ;  whom  failing  to  and  in  favour  of  the  heirs 
procreated  or  to  be  procreated  of  the  marriage  betwixt  the  said  B  and 
E ;  Therefore,  I  hereby  declare  the  said  C  to  be  the  heir  of  provision 
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entitled  to  succeed  to  the  said  B  in  the  said  subjects,  &c.  (as  in  the 
firsi  example). 


(8.)  Writ  of  Clare  Constat  to  an  Heir  of  Entail. 

In  the  case  of  an  heir  of  entail,  a  Service  is  frequently  ezpede  before 
the  writ  off  Clare  Ccnstai  is  applied  for. 

I,  A,  immediate  lawful  superior  of  the  lands  and  others  under- 
written :  Whereas  by  Decree  of  General  (or  Special)  Service  of  C, 
obtained  before  the  Sheriff  of  M,  dated  the  day  of  , 

19    ,  and  recorded  in  Chancery  on  the  ,  and  other  authentic 

instruments  and  documents,  it  clearly  appears  that  B  died  last  vest 
and  seised  as  of  fee  in  All  and  Whole  (here  describe  or  validly  refer 
to  the  mbjeets  and  narrcUe  the  lad  investiture,  and  refer  to  any  real 
burdens,  as  in  prevunis  examples,  and  insert  the  destination,  condi- 
tions^ &e^  at  fuU  length,  or  refer  to  them  in  the  form  of  Schedtde  (G) 
of  the  Consolidation  Act,  1868,  or  refer  to  them  as  follows)— 'Rxxt  always 
with  and  under  the  conditions,  provisions,  and  prohibitory,  irritant, 
and  resolutive  clauses  (or  clause  authorising  registration  in  the 
Begister  of  Tailzies,  as  the  case  may  be),  contained  in  Disposition  and 
Deed  of  Entail  of  the  said  lands  and  others  granted  by  the  deceased 
D,  dated  the  day  of  ,  in  favour  of  the  said 

deceased  B  and  the  heirs-male  of  his  body  (here  insert  the  destina- 
tion, w-  gudi  part  thereof  as  may  be  necessary),  and  which  conditions, 
provisions,  and  prohibitory,  irritant,  and  resolutive  clauses  (or  clause 
authorising  registration  in  the  Begister  of  Tailzies,  as  the  case  may  be), 
are  herein  referred  to  as  at  length  set  forth  in  the  said  Disposition 
and  Deed  of  Entail,  which  is  recorded  in  the  Begister  of  Tailzies  on 
the  day  of  (or,  as  at  length  set  forth  in  any  other 

Deed  or  Conveyance  recorded  in  the  Begister  of  Sasines,  specifying  the 
date  and  registration),  and  that  C  is  the  eldest  son  and  nearest  lawful 
heir  of  tailzie  and  provision  to  the  said  B  in  the  lands  and  others 
before  specified,  under  the  said  Disposition  and  Deed  of  Entail: 
Thebefore  I  hereby  declare  the  said  C  to  be  the  heir  of  tailzie  and 
provision  entitled  to  succeed  to  the  said  B  in  the  said  lands  and 
others,  but  always  with  and  under  the  real  burdens,  conditions, 
provisions,  and  limitations  before  referred  to  (if  any),  and  also  with 
and  under  the  conditions,  provisions,  and  prohibitory,  irritant,  and 
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resolutive  clauses  (or  clause  authorising  registration  in  the  Register 
of  Tailzies,  as  the  case  may  he)  before  referred  to :  To  be  holden  of  me 
and  mj  successors  in  manner  and  for  payment  of  the  duties  specified 
in  (here  specify  the  charter  or  other  wrU  containing  the  tenendas  and 
reddendo,  or,  if  desired,  insert  the  original  reddendo  ad  longum). — In 

WITNESS  WHEREOF,  &C. 

We  do  not  think  it  necessary  here  to  give  an  example  of  the  Precept 
of  Clare  Constat,  hut  refer  the  Conveyancer  to  Schedule  W.  (No.  2)  of  the 
Consolidation  Act^  1868. 


SECTION  III 

DISCHARGE  OF  CASUALTIES,  &c. 

By  the  Conveyancing  Act  of  1874  various  provisions  were  made  as  to 
the  discharge  and  the  redemption  of  Casualties,  &c.  The  following  are 
examples  of  such  deeds : — 


1.  DischaFge  of  Casualties. 

I,  A,  proprietor  of  the  estate  of  superiority  in  the  lands  of  X  {or 
in  All  and  Whole,  &c.,  here  describe  or  validly  refer  to  the  lands  to  he 
discharged,  as  in  the  vassaVs  investiture,  or  other  of  his  recorded  titles), 
whereof  the  estate  of  property  belongs  to  B,  in  consideration  of  the 
sum  of  £  sterling  now  paid  to  me  (or  if  other  consideration 

state  this),  do  hereby  for  ever  discharge  in  favour  of  the  said  B,  and 
his  heirs  and  successors,  all  casualties  incident  to  my  said  estate  of 
superiority  exigible  in  respect  of  the  said  estate  of  property;  And 
I  consent  to  the  registration  hereof  for  preservation. — In  witness 

WHEREOF,  &c. 

If  only  some  of  the  casualties  are  to  be  discharged,  e.g.,  the  com- 
position payable  on  the  entry  of  a  singular  successor,  or  on  each 
transfer  of  the  property,  the  Discbarge  will  be  limited  accordingly, 
o^wwn^of  It  is  to  be  kept  in  view  that  where  existing  heritable  securities  affect 
the  superiority  "  no  discharge  to  be  granted  to  the  vassal  so  redeeming 
" shall  be  effectual  without  the  consent  of  the  creditor"  (section  16  of  the 
Conveyancing  Act).     The  Act  also  enacts  (section  18)  that  casualties 
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mftj  be  redeemed  although  the  superiority  is  entailed,   the  «n^^ed  JJJj»^^^ 
proprietor  having  the  same  option  of  receiving  a  capital  price  or  con-  enudied. 
verting  it  into  an  addition  to  the  feu-duty.     In  the  former  case  provision 
is  made  as  to  the  consignation  and  ultimate  apph'cation  of  the  sums  which 
may  be  so  received. 

'The  Discharge  should  be  recorded  in  the  appropriate  Register  of  g»gj»jgj 
SasiDes,  with  a  warrant  on  behalf  of  the  vassal.  reooided. 


2.  HemoFandum  oonstitutingr  an  Additional  Feu-Duty. 

It  is  agreed  between  A,  immediate  lawful  superior  of  the  lands 
of  {or  of  Atj.  and  Whole,  &c.,  here  describe  or  validly  refer  to  the 
vassaTs  lands  as  in  his  investiture  or  other  of  his  recorded  titles),  on  the 
cnepart,  and  B,  the  proprietor  of  the  dominium  viile  of  the  said  lands, 
OR  the  other  part,  that  the  dominium  utile  of  the  said  lands  shall  from 
sad  after  the  terpi  of  {state  term)  be  liable  in  payment  to  the  superior 
thereof  of  an  additional  feu-duty  of  £  over  and  above  the 

existing  feu-duty  of  £  ,  and  that  yearly,  at  two  terms  in  the 

year,  Whitsunday  and  Martinmas,  by  equcd  portions,  beginning  the 
first  term's  payment  at  for  the  hcdf-year  preceding,  and 

the  next  term's  payment  at  following,  and  so  forth  at  said 

terms  yearly  in  all  time  thereafter,  with  a  fifth  part  more  of  each 
term's  payment  of  liquidate  penalty  in  case  of  failure  in  the  punctual 
payment  thereof,  and  interest  at  the  rate  of  per  centum  per 

annum  of  the  said  additional  feu-duty  from  the  respective  terms  of 
payment  during  the  not  payment  of  the  same:  Which  additional 
feu-duty  is  constituted  in  respect  of  a  commutation  of  all  casualties 
(or  of  carriages,  or  otherwise  as  the  case  may  be)  incident  to  the  said 
estate  of  superiority  exigible  in  respect  of  the  dominium  utile  of  said 
lands,  and  all  which  casualties  {or  carriages,  or  otherwise)  are  hereby 
for  ever  discharged. — In  witness  whereof,  &c. 

To  Schedule  (O)  of  the  Conveyancing  Act  of  1874,  upon  which  the  szecation 
above  form  is  baaed,  the  following  Note  is  appended : — "  If  the  Memo-  ^^1" 
"  random  be  executed  by  the  agents  of  either  or  both  of  the  parties,  it  will 
^  be  stated  in  the  testing  clause  that  the  Memorandum  is  signed  by  them 
"  in  that  capacity  for  and  on  behalf  of  their  constituent  or  respective  con- 
^  stitoents.'  This  direction,  however,  is  apparently  not  intenoed  to  affect 
the  form  of  the  Deed  which  will  bear  to  be  entered  into  between  the 
priocipals. 

The  clause  constituting  the  additional  feu-duty  should  be  so  framed  as 
to  make  the  terms  of  payment,  whether  yearly  or  half-yearly,  coincide 
with  thoee  at  which  the  original  feu-duty  is  payable,  and  the  stipulation 
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for  penalty  and  interest  should  also  correspond  with  that  in  the  vassal's 

investiture. 

The  Memoraadum  will  be  reoorded  in  the  appropriate  Register  of 

Sasines;    and  it  is  the  usual  practice  to  write  on   it  a  warrant    or 

warrants  on  behalf  of  both  superior  and  vassal. 
Conmmto-         Where  in  lieu  of  or  in  addition  to  a  feu-duty,  carriages  and  services 
^^^     are  exigible  from  the  vassal,  these  may  be  commuted  to  an  annual  money 
and,  payment,  either  by  agreement  or  judicially,  on  application  of  either  party 

^'^^'^      to  the  Sheriff  of  the  County  where  the  lands  lie.     In  the  former  ease  a 

Memorandum  also  in  the  form  of  Schedule  (G)  constituting  the  annual 

sum.  a  feu-duty,  will  be  recorded  in  the  Register  of  Sasines,  and  where 

the  commutation  is  judicial  the  Extract  Decree  of  the  Sheriff  will  be 

so  recorded. 


S.  Agreement  for  ConveFsion  of  Grain  Duties,  &c. 

It  is  contracted  between  A,  immediate  lawful  superior  of  All 
AND  Whole  {here  describe  subjeds  shortly  or  by  reference)  on  the  one 
PART,  and  B,  proprietor  of  the  dominium  utile  of  the  said  subjects,  on 
the  other  part  ;  considering  that  under  and  by  virtue  of  the  Feu- 
Charter  granted  by  C  in  favour  of  D,  dated  ,  and  recorded 
in  the  on  ,  the  feu-duty  payable  for  said  subjects 
is  {here  state  the  grain  or  kain  duty  from  the  original  charter) ;  further 
CONSIDERING  that  the  said  A  and  B  have  mutually  agreed  to  convert 
said  grain  (or  kain)  duty  into  sterling  money,  therefore  the  same  is 
hereby  converted  into  a  money  feu-duty  of  £  sterling  payable 
half-yearly  at  the  terms  of  Whitsunday  and  Martinmas  in  each  year, 
beginning  the  first  term's  payment  at  the  term  of  Martinmas  19 
for  the  half-year  preceding,  and  the  next  term's  payment  at  Whit- 
sunday 19  ,  and  so  on  half-yearly  and  termly  thereafter  in  all  time 
coming,  together  with  interest  at  five  per  centum  per  annum  on  each 
term's  payment  from  the  term  when  the  same  becomes  payable  till 
paid. — In  witness  whereof,  &c. 


4.  Memorandum  of  Allocation  of  Feu  Duty. 

Allocation  The  Conveyancing  Act  of  1874  (s.  8)  provides  that  an  allocation  may 

of  leu-du^.  \^  effected  by  a  Memorandum  in  the  form  of  Schedule  (D)  written  on  the 
Conveyance  o^*  other  Deed,  either  before  or  after  its  registration  in  the 
Register  of  Sasines.     The  following  is  an  example : — 

The  proportion  of  the  original  feu-duty  of  £  {^pedfy  the 

feU'dviy  payable  for  the  whole  feu)  allocated  upon  the  subjects  within 
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disponed  (or  as  the  ease  may  be)  is  hereby  fixed  at  £  {specify  the 

amcufU  allocated,  and  if  an  augmentation  has  been  stipulated  for,  add 
with  £  of  augmentation,  making  a  total  of  £  ),  with  a 

corresponding  duplication  of  said  sum  of  £  \total  smtC\  payable  every 
nineteenth  year  {or  otherwise  as  the  case  mxiy  be,  and  add,  if  necessary 
—and  on  the  other  terms  and  conditions  applicable  thereto,  as  con- 
tained in  and  provided  for  by  the  original  Feu-Charter  of  the  whole 
Bnbjects  granted  by  me  in  favour  of  B  (in^sert  date  and  recording),  of 
which  the  above  subjects  form  part). 

{Signed  by  the  Superior  of  the  lands,  or 
\Plaee  and  dateJ]  his  commissioner.) 

The  above  Schedule  it  will  be  seen  does  not  contemplate  any  designa- 
tioD  of  the  superior  and  is  not  tested,  but  it  is  suggested  that  the  party 
ngniog  should  add  to  his  signature  such  words  as  "Superior  of  the  said 
"hnds,"  or  "  Commissioner  for  A,  superior  of  the  said  lands.". 

The  following  is  another  form  of  Minute  of  Allocation,  generally  used 
in  the  case  of  tenement  property : — 


5.  Minute  of  Allocation  of  Houses  in  a  Tenement, 

I,  A,  immediate  lawful  superior  of  All  and  Whole  {here  shortly 
deftribe  subfects,  or  refer  to  them  as  described  in  the  original  charter) ; 
[with  consent  and  concurrence  of  B,  heritable  creditor  in  respect  of 
the  Bond  and  Disposition  in  Security  granted  by  me  in  his  favour, 
for  the  sum  of  £  ,  dated  ,  and  recorded  in  the  Division 

of  the  General  Begister  of  Sasines  applicable  to  the  County  of 
on  ] :  Considering  that  there  has  now  been  erected  on  said 

subjects  in  terms  of  said  Feu-Charter,  the  tenement  of  houses  No. 
Street^  Edinburgh,  consisting  of  twelve  separate  houses : 
Further  considering  that  the  annual  feu-duty  payable  under  said 
Fen-Charter  for  said  whole  tenement  and  others  is  £  with  a 

duplicand  thereof  at  the  term  of  Whitsunday  19  ,  and  every  twenty- 
first  year  thereafter  over  and  above  the  feu-duty  of  the  year,  with 
interest  and  penalties  as  therein  provided ;  and  that  I,  the  said  A, 
have  been  requested  to  allocate  the  said  feu-duty  of  £  [and 

if  an  augmentation  has  been  stipulated  for,  add — with,  an  augmenta- 
tion of  ,  making  a  total  feu-duty  of  £  ],  with  relative 
dnphcand  upon  the  various  houses  in  said  tenement,  which  I  [with 
consent  foresaid]  have  agreed  to  do :  Therefore  I  do  hereby  [with 
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consent  foresaid]  declare  that  from  and  after  the  term  of 
19      [or  the  date  hereof,  as  the  case  may  be],  the  proportion  of  the 
original  feu-duty  [and  augmentation  thereof]  with  relative  duplicands, 
allocated  on  the  said  twelve  houses  as  follows,  viz. : — On  each  of  the 
four  houses  on  the  ground  flat,  £  ;  on  each  of  the  four  houses 

on  the  first  flat,  £  ;  and  on  each  of  the  four  houses  on  the 

second  flat,  £  ;  all  with  penalties  and  interest  in  each  case  as 

stipulated  for  in  the  said  Feu-Charter  with  r^ard  to  said  original 
feu-duty  and  duplicand. — In  witness  whereof,  &c. 


6.  Minute  of  Waiver  of  a  Breach  of  a  Condition  of  Feu  and  the 

Irritancy  tliereby  Caused. 

I,  A,  immediate  lawful  superior  of  All  and  Whole  (Aer«  describe 
the  suhjeds  shortly  or  validly  refer  to  them),  CONSIDERING  that  B  is  now 
proprietor  of  the  dominium  utile  of  said  subjects,  but  that  his  title 
thereto  is  defective  in  that  he  [or  his  predecessor]  has  not  (here  shortly 
narrate  the  condition  or  conditions  which  have  been  violated),  all  as  said 
conditions  with  irritant  and  resolutive  clauses  applicable  thereto  are 
more  particularly  set  forth  in  the  Feu-Charter  granted  by  me  in 
favour  of  C,  dated  and  recorded  in  the  Division  of  the 

General  Register  of  Sasines  applicable  to  the  County  of  , 

19  :  Further  considering  that  in  consequence  of  said  failure  to 
observe  and  implement  the  said  conditions,  I  am  entitled  under  the 
said  irritant  and  resolutive  clauses  of  the  said  Charter  to  enter  into 
possession  of  the  dominium  utile  of  said  lands,  as  if  the  said  Charter 
had  never  been  granted :  Further  considering  that  the  said  B  has 
requested  me  to  remove  all  objection  to  his  title  on  account  of  said 
failure,  which  I  have  agreed  to  do  by  means  of  these  presents: 
Therefore  I  do  hereby  [in  consideration  of  the  sum  of  £  now 

paid  to  me  by  the  said  B]  waive  and  discharge  all  right  competent 
to  me  and  to  my  successors  as  superiors  foresaid,  to  irritate  any  Dis- 
position, Notarial  Instrument  or  other  deed  or  writ,  including  both 
property  and  security  writs,  of  or  relating  to  the  said  subjects  bearing 
date  prior  to  these  presents :  And  I  likewise  waive  and  discharge 
all  right  competent  to  me  and  my  foresaids  to  object  thereto  on 
account  of  the  said  failure  or  in  respect  of  anything  that  has  followed 
thereon ;  but  declaring  that  I  grant  these  presents  always  without 
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pfejudice  to  the  said  Feu-Charter  and  the  said  whole  other  condi- 
tions and  irritant  and  resolutive  clauses  therein  contained  in  so  feu: 
as  not  hereby  waived. — In  witness  whereof,  &c. 


7-  Minute  of  Waiver  in  Besped  of  Failure  to  Record  Fev^Charter 

timeoudy. 

I,  A,  immediate  lawful  superior  of  the  subjects  within  disponed, 
hereby  agree,  notwithstanding  the  within  clause  declaring  that  these 
presents  shall  not  be  a  valid  warrant  for  inf eftment  nor  be  registrable 
after  the  expiry  of  six  months  from  the  date  thereof,  to  waive  my 
right  to  object  to  the  want  of  timeous  registration,  and  e^ree  that 
these  presents  shall  be  a  vaUd  wcurant  for  infeftment  until  after 
the   expiry  of    one    month    from   the   date   hereof. — In    witness 

WHSBSOF,  &e 


TITLE    V 


SERVICES 


SECTION  I 

S 

SERVICE  OF  HEIRS,  AND  DISPONEES  OF  HEIRS 
1.  Mandates  in  Service  of  Heirs,  or  Disponees  of  Heirs. 

A  petition  for  service,  whether  in  general  or  in  special,  or  for  comple- 
tion of  title,  must  be  subscribed  by  the  petitioner,  or  by  a  mandatory 
specially  authorised  for  the  purpose.  This  mandate  need  not  be  a  separate 
deed,  but  may  form  part  of  a  Factory  and  Commission  for  various  pur- 
poses, or  be  embodied  in  another  deed.    The  following  are  forms : — 

(1.)  Mandate  in  Special  Service. 

I,  A  (desiffn/Uion),  eldest  lawful  son  of  the  deceased  B  {designation^ 
hereby  authorise  C  (designation),  whom  failing  D  (designation),  to 
procure  me  duly  served  and  decerned  nearest  lawful  heir  in  special 
(or  of  provision  in  special,  or  of  tailzie  and  provision  in  special, 
or  otherwise  as  the  case  may  be,  stating  precisely  the  character  of  heir  in 
which  service  is  sought),  to  the  said  B  in  the  lands  of  X  and  others  in 
the  County  of  N  [if  as  heir  of  tailzie  or  provision  add — under  and  by 
virtue  of  (here  specify  the  Entail  or  Settlement)],  and  for  that  purpose 
to  subscribe  and  present  as  my  mandatory  the  necessary  Petition  or 
Petitions  to  the  Sheriff  of  the  County  of  N"  (or  to  the  Sheriff  of 
Chancery),  to  obtain  extracts  from  Chancery,  and  generally  to  do 
everything  requisite  in  the  premises  on  my  behalf. — In  witness 

WHEREOF,  &c. 

(2.)  Mandate  in  General  Service, 

I,  A  (designation),  eldest  lawful  son  of  the  deceased  B  (designation), 
hereby  authorise  C  (designation),  whom  failing  D  (designation),  to 
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procure  me  duly  served  and  decerned  nearest  lawful  heir  in  general 
(or  of  provision  in  general,  or  of  tailzie  and  provision  in  general,  or 
otherwise^  as  the  case  viay  he,  stating  precisely  the  charadier  of  heir  in 
which  service  is  sought),  to  the  said  ^  {if  as  heir  of  tailzie  or  provision 
add) — ^under  and  by  virtue  of  (here  specify  the  entail  or  settlement), 
and  for  that  purpose  to  subscribe  and  present  as  my  mandatory  the 
necessary  Petition  or  Petitions  to  the  SheriflF  of  the  County  of  N  (or 
to  the  Sheriff  of  Chancery),  to  obtain  extracts  frffm  Chancery,  and 
generally  to  do  everything  requisite  in  the  premises  on  my  behalf. — 

IX  WTTNESS  WHEREOF,  &C. 

(3.)  Mandate  in  Petition  for  Completing  Title, 

I,  A  (designation),  hereby  authorise  B  (designation),  whom 
failing,  C  (designation),  on  my  behalf  to  subscribe  a  Petition  to  the 
Sheriff  of  Chancery  (or  of  the  County  of  N)  for  completing  my  title, 
in  terms  of  "  The  Conveyancing  (Scotland)  Act,  1874,"  to  the  lands 
of  X  in  the  County  of  N  (or  in  the  Burgh  of  0),  in  which  D  (designa- 
tion) was  last  vest  and  seised,  and  to  present  and  carry  through  such 
petition,  and  as  my  mandatory  to  take  aU  other  proceedings  which 
may  be  necessary  in  connection  therewith. — In  witness  w^hereof,  &c. 


2.  Special  Service. 

1.  Under  the  Titles  to  Land  Consolidation  (Scotland)  Act,  1868  (31  &  SSJhuaed. 
32  Vict.  e.  101,  s.  29),  a  Petition  for  Special  Service,  in  the  form  of 
Schedule  Q  annexed  to  that  Act,  may  be  used  by  the  heir  of  a  person  dying 

infeft. 

2.  Under  the  Conveyancing  (Scotland)  Act,  1874  (s.  10),  a  petition  in 
the  terms  of  Schedule  £  thereto  appended  may  be  presented,  and  a  title 
made  up  by  the  heir  to  or  disponee  of  a  proprietor  of  lands  who  was 
neither  infeft  nor  served,  but  vested  only  with  a  personal  right  to  such 
lands  by  virtue  of  that  Act,  or  by  any  person  acquiring  right  from  sudi 
heir  or  disponee.  In  the  circumstances  referred  to,  the  petition  provided 
by  this  Act  is  the  only  available  method  of  obtaining  a  title.  This  peti- 
tion is  said  to  be  *'  for  completing  a  title,"  and  not  for  the  service  of  an 
heir,  and  may  be  at  the  instance  of  the  disponee  of  an  heir,  or  of  the  heir 
or  assignee  of  such  disponee,  but  it  falls  naturally  to  be  considered  under 
the  present  head  of  Services,  as  it  must  be  presented,  published,  and 
carried  through  in  all  respects  as  an  ordinary  Petition  for  Special  Service 
under  the  Consolidation  Act  of  1868. 

Services  used  in  their  earlier  form  to  proceed  upon  brieves  from 
Chancery,  which  contained  a  warrant  to  the  judge  to  whom  they  were 

JUR.   8. — ^I.  11 
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directed  to  try  by  an  inquest  the  validity  of  the  title  of  the  person  who 
took  out  the  brieve.    The  practice  of  issuing  brieves  from  Chancery  for 
this  purpose  was,  however,  abolished  by  the  Service  of  Heirs  Act,  1847 
(10  &  11  Vict.  c.  47,  ss.  1  and  2),  and  since  15th  November  1847  services 
whether  General  or  Special  have  been  obtained  on  petition.     If   the 
deceased  died  domiciled  in  Scotland,  petitions  for  General  Service  may  be 
presented  to  the  Sheriff  of  the  county  within  which  he  or  she  had  at  the 
time  of  death  his  or  her  ordinary  or  principal  domicile,  or  in  the  option  of 
the  petitioner,  to  the  Sheriff  of  Chancery,  but  if  the  deceased  had  no 
domicile  at  that  time  within  Scotland,  only  to  the  Sheriff  of  Chancery. 
By  the  Consolidation  Act  of  1868  (31  &  32  Vict.  c.  101,  s.  34),  it  is 
provided  that  "  where  a  General  Service  only  is  intended  to  be  carried 
"  through  by  an  heir,  it  shall  not  be  necessary,  if  the  deceased  died  upwards 
"  of  ten  years  prior  to  the  date  of  presenting  the  petition  for  general 
"  service  as  heir  to  him,  to  state  or  prove  the  county  within  which  the 
''  deceased  had  his  ordinary  or  principal  domicile  at  the  time  of  his  death, 
"  or  that  such  domicile  was  furth  of  Scotland  ;  but  in  such  cases  it  shall 
"  be  suflBcient  (so  far  as  regards  the  domicile  of  the  deceased)  for  the  heir 
"  to  state  in  his  petition,  and  if  required,  in  the  Court  of  Service  to  make 
**  oath,  that  he  is  unable  to  prove  at  what  place  the  deceased  had  his 
**  ordinary  or  principal  domicile  at  the  time  of  his  death :   Provided 
"  always,  that  in  every  such  case,  and  in  every  case  of  general  service 
"  where  it  is  doubtful  in  what  county  the  deceased  had  his  ordinary  or 
"  principal  domicile,  the  petition  for  general  service  as  heir  to  the  de- 
"  ceased,  shall  be  dealt  with,  and  all  relative  procedure  shall  be  regulated, 
'*  in  or  as  nearly  as  may  be  in  the  same  manner  as  if  it  had  been  proved 
"  that  the  deceased  had  at  the  time  of  his  death  his  ordinary  or  principal 
"  domicile  furth  of  Scotland." 

Petitions  for  Special  Service  may  be  presented  to  the  Sheriff  within 
whose  jurisdiction  the  lands,  or  the  burgh  containing  the  lands  in  which 
the  deceased  person  died  last  vest  and  seised,  are  situated,  or,  in  the 
option  of  the  petitioner,  to  the  Sheriff  of  Chancery.  When  the  lands  are 
situated  in  more  counties  than  one,  or  in  more  burghs  than  one,  if  such 
burghs  are  in  different  counties,  the  petition  for  service  must  be  to  the 
Sheriff  of  Chancery. 

Prior  to  1874  it  was  essential  that  the  service  should  be  strictly  in  the 
true  legal  character,  and  not  in  another  character,  or  merely  in  one  which 
by  implication  inferred  the  existence  of  the  true  one.  It  is  still  very 
necessary  and  proper  to  attend  to  this,  but  by  the  Conveyancing  Act  of 
1874  (s.  11)  it  is  provided  that,  "notwithstanding  any  existing  law  or 
"  practice,  it  shall  be  no  objection  to  any  precept  or  writ  from  Chancery, 
"  or  of  clare  constat,  or  to  any  decree  of  service,  whether  general  or  special, 
"  or  to  any  writ  of  acknowledgment,  whether  obtained  before  or  after  the 
"  commencement  of  this  Act,  or  to  any  other  decree,  or  to  any  petition, 
"  that  the  character  in  which  an  heir  is  or  may  have  been  entitled  to 
"  succeed,  is  erroneously  stated  therein ;  provided  such  heir  was  in  truth 
"  entitled  to  succeed  as  heir  to  the  lands  specified  in  the  precept,  writ, 
"  decree,  or  petition." 

Prior  to  1860,  the  title  of  an  heir  to  subjects  holden  burgage  in  which 
his  predecessor  died  infeft,  was  expede  before  the  bailies  of  the  burgh 
where  the  subjects  were  situated,  who  had  a  peculiar  form  of  cognoscing 
the  heir's  title,  and  giving  him  sasine  by  delivery  of  hasp  and  staple ;  but 
by  the  Titles  to  Land  (Scotland)  Act  of  1860  (23  &  24  Vict.  c.  143,  s.  7), 
Special  Service  before  the  Sheriff  of  Chancery,  or  the  Sheriff  of  the  County 


it 
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within  which  such  Burgh  is  situated,  was  made  competent  as  in  feudal 
sobjectSy  and  since  the  passing  of  the  Consolidation  Act  of  1868,  it 
appears  incompetent  to  resort  to  the  old  form  of  cognition.  All  distinc- 
tion between  feudal  and  burgage  subjects  as  regards  title  has  now  been 
abolished  by  the  Conveyancing  Act  of  1874  (38  &  39  Vict.  c.  94,  s.  25). 

Prior  to  the  Service  of  Heirs  Act  of  1847  a  Special  Service  was  held  To  what  e3^ 
to  include  a  General  Service  in  the  same  character,  but  by  that  statute  ig^^lSi 
Special  Services  were  declared  to  have  this  effect  only  as  regards  the  lands  ^,^J^ 
contained  in  the  decree,  and  it  was  provided  that  the  heir  so  served 
should  be  liable  for  the  deceased's  debts  and  deeds  only  to  the  extent  or 
value  of  the  lands  and  other  heritages  embraced  in  the  service.     These 
provisions  are,  with  a  verbal  alteration,  re-enacted  in  the  Consolidation  Act 
of  1868,  8.  47,  and  for  the  meaning  of  the  word  *' lands  "  therein  used 
reference  is  made  to  section  3  of  the  Act. 

By  the  Service  of  Heirs  Act  of  1847  (10  &  11  Vict.  c.  47,  s.  24)  it  Speciaiand 
was  provided  that  "in  any  petition  for  special  service  as  heir  of  line  or  ^ice. 
heir-male,  it  shall  be  competent  to  the  petitioner  to  pray  for  general 
service  in  the  same  character,  and  decree  may  be  pronounced  in  terms 
of  such  prayer,  as  well  as  for  special  service ; "  and  this  provision  is 
repeated  in  the  Consolidation  Act  of  1868  (s.  48),  with  this  variation — 
that  a  Greneral  Service  may  be  sought  and  obtained  in  a  Petition  for 
Special  Service,  in  the  same  character  as  that  in  which  the  Special  Service 
is  sought,  whatever  that  character  may  be. 

The  ezpeding  of  service  has  always  inferred  a  certain  responsibility  Liability 
against  the  party  served,  for  the  debts  and  obligations  of  the  ancestor,  serving. 
and  though  the  Service  was  Special^  if  it  ivas  wUhout  Inventory,  or,  what 
would  tase  up  the  universitas  of  a  succession,  such  as  heir  in  general, 
whether  of  line  or  conquest,  universal  liability  for  the  ancestor's  debts 
followed  as  matter  of  course.  The  old  law,  however,  provided  a  remedy  1695,  c.  24. 
against  liability  beyond  the  value  of  the  estate,  by  enabling  the  heir 
within  a  year  and  day  after  his  ancestor's  death,  and  previous  to  being 
served,  to  give  up  Inventory  of  the  ancestor's  estate.  By  the  Service  of 
Heirs  Act  of  1847  a  simpler  mode  of  relief  than  the  cumbrous  one  afforded 
by  the  Act  of  1695  was  given,  and  it  was  provided  by  section  23  that  a  lo&iivict 
Decree  of  Special  Service  under  this  Act  should  infer  only  a  limited  ^  ^^*  ^' 
passive  representation  of  the  deceased,  and  that  the  person  thereby  served 
as  heir  should  be  liable  for  the  deceased's  debts  and  deeds  only  to  the 
extent  or  value  of  the  lands  and  other  heritages  embraced  by  such  Special 
Service,  and  no  further.  By  section  25  it  was  further  provided  that  the 
liability  of  an  heir  serving  in  general,  for  the  debts  and  deeds  of  the 
deceased,  might,  by  application  to  that  effect  in  the  petition,  be  limited 
to  the  value  of  the  lands  or  other  heritages  belonging  to  the  deceased,  to 
be  described  in  a  specification  (of  which  an  example  is  given  in  Schedule 
D)  appended  to  the  petition,  and  to  be  referred  to  in  the  decree.  These 
provisions  are  repeated  in  the  Consolidation  Act,  1868  (s.  49,  Schedule  R), 
but  now,  under  the  Conveyancing  Act  of  1874  (37  &  38  Vict.  c.  94,  s.  9), 
a  personal  right  to  every  estate  in  land  descendible  to  heirs  who  shall  be 
alive  at  or  after  the  commencement  of  the  Act  (October  1874)  vests  in  the 
heir  without  service,  and  his  liability  no  longer  depends  upon  the  nature 
of  his  service.  It  is  by  this  Act  also  provided  (s.  12)  that  ''an  heir  shall 
^  not  be  liable  for  the  debts  of  his  ancestor  beyond  the  value  of  the 
"  estate  of  such  ancestor  to  which  he  succeeds,  and  if  an  heir  shall 
renounce  the  succession,  the  creditors  of  the  ancestor  shall  have  the 
same  rights  against  the  estate  as  upon  a  renunciation  according  to  the 
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**  law  before  the  commencement  of  this  Act."  When  an  heir  has  before 
renunciation  intromitted  with  the  ancestor's  estate,  it  is  provided  that  he 
shall  be  liable  for  the  ancestor's  debts  to  the  extent  of  such  intromission, 
but  no  further. 


(1.)  Petition  for  Special  Service  as  Heir-at-Lmo. 

Unto  the  Honourable  the  SheriflF  of  the  County  of  {specify  county 
where  lands  are  sittmted,  or  say  of  Chancery,  a^  may  be  desired), 
the  Petition  of  A  {name  and  design  the  petitioner,  and  if  at 
instance  of  a  married  womun,  say  with  consent  and  concur- 
rence of  the  said  X,  her  husband,  as  her  curator  and 
adminifitrator-in-law,  and  for  any  right  or  interest  he  has 
in  the  premises), 

Humbly  sheweth, 

That  the  late  B  {name  and  design  ancestor  to  whom  service  is  sought) 
died  on  or  about  {state  the  day,  month,  and  year  at  full  length),  last 
vest  and  seised  in  All  and  Whole  (a)  {specify  or  refer  to  the  subjects 
as  contained  in  the  ancestor's  infeftment),  conform  to  Disposition  {or 
other  Deed  or  Conveyance)  by  C  {designation),  in  favour  of  the  said  B, 
dated  the  day  of  ,  and  along  (&)  with 

Warrant  of  Registration  thereon  on  behalf  of  the  said  B  recorded  in 
the  Division  of  the  General  Register  of  Sasines  applicable  to  the 
County  of  {specify  register),  on  the  day  of 

{or  specify  the  deed  or  conveyance  on  which  the  ancestor's  infeftmeTvt  pro- 
ceeded ;  and,  if  followed  by  infeftment,  also  the  Instrument  of  Sasine,  or 
NotaHal  Tnstrtiment  and  the  mid-caiiples  narrated  therein,  and  register 
in  which  the  iTistrument  of  Sasine  or  Notarial  Indrument  is  recorded, 
and  wliere  there  are  any  real  burdetis,  conditions,  provisions,  or  limita- 
tions requiring  to  be  inserted  or  referred  to,  insert  tliese  here,  or  refer  to 
them  in  or  as  nearly  as  may  be  in  the  foi'm  of  Schedule  {D)  of  the  Con- 
solidation Act,  thus) — But  always  with  and  under  the  real  burdens, 
conditions,  provisions,  and  limitations  {or  s^ich  of  these  as  may  apply  to 

(a)  In  Schedule  Q  annexed  to  the  Consolidation  Act  of  1868,  a  description  by 
reference  seems  likewise  to  be  contemplated,  but  the  correct  mode  appears  to  tie 
to  specify  the  lands  at  length. 

(6)  When  a  recorded  conveyance  is  referred  to  as  the  ancestor's  infeftment, 
the  warrant  of  registration  should  be  mentioned,  as  this  is  in  accordance  with  the 
schedule  appended  to  the  statute,  and  appears  necessary  to  complete  the  title, 
and  if  it  be  an  Instrument  of  Sasine  or  Notarial  Instrument,  the  whole  warrants 
thereof  should  be  set  forth. 
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tkf  case),  specified  in  a  deed,  or  instrument  Qiere  specif f/  a  deed  or  con- 
veyance in  which  the  burdens,  &c.,  were  first  inserted,  or  any  subsequent 
recorded  deed  or  conveyance  in  which  they  are  inserted,  forming  part  of 
ike  progress  of  the  titles  to  the  lands),  recorded  {specify  Register  of  Sasines, 
OTj  if  the  deed  or  conveyance  as  recorded  has  been  previously  referred  to, 
say — in  the  said  deed  or  instrument  recorded  as  aforesaid),  on  the 

day  of  in  the  year 

That  the  petitioner  is  the  eldest  son  (stale  the  relationship  or  other 
eharaeier  which  the  petitioner  bears  to  the  deceased,  setting  forth  accurately 
every  link  in  the  chain  of  connection,  and  tJte  failure  of  intermediate 
Tuirty  if  any,  and  where  petition  at  instance  of  a  married  woman — ^That 
the  petitioner,  the  said  A,  is  the  daughter  and  only  child,  or  as  the 
ease  may  be)  and  nearest  lawful  heir  in  special  of  the  said  B  in  the 
lands  and  others  (or  subjects)  foresaid. 

(If  it  is  wished  to  embrace  a  Service  in  General  in  the  same  character 
as  thai  in  which  Special  Service  is  sought,  say — 

That  the  petitioner,  the  said  A,  is  likewise  heir  in  general  of  the 
saidB.) 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner, 
the  said  A,  nearest  and  lawful  heir  in  special  of  the  said 
deceased  B  in  the  lands  and  others  (or  subjects)  above 
described  (or  referred  to,  and  where  there  are  real  burdens, 
&c,  say) — but  always  with  and  under  the  real  burdens,  &c., 
above  written  (or  referred  to).  (If  a  General  Service  is 
wished,  say — and  likewise  nearest  and  lawful  heir  in 
general  of  the  said  B.)(a) 

According  to  Justice,  &c. 

(Signed)        A, 

(or)  E,  W.S., 
Mandatory  for  the  said  A. 


(a)  Where  there  are  several  parcels  of  land  or  separate  estates  in  the  petition, 
it  is  competent  to  add  here  if  desired—**  And  to  srant  warrant  to  the  Director  of 
**  Chancery  to  issue  separate  extract  decrees  applicable  to  one  or  more  of  such 
"  parcels  of  land  or  separate  estates.*' 

It  is,  however,  more  usual  in  practice  where  separate  extracts  are  desired  to 
present  separate  petitions. 
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(2.)  Petition  for  Special  Service  as  Heir  of  Provision. 

Unto  the  Honourable  the  Sheriff  of  the  County  of  M  (spedjy 
County  where  lands  are  situated,  or  say  of  Chancery),  the 
Petition  of  A  (name  and  design  the  petitioner), 

Humbly  sheweth, 

That  the  late  B  (name  and  design  ancestor  to  whom  sei'vice  is  sougJU) 
died  on  or  about  the  day  of  in  the  yeax 

Nineteen  hundred  and  ,  last  vest  and  seised  in  All  and 

Whole  (describe  or  refer  to  the  suhjeds  as  contained  in  the  anceslors 
infeftTTient),  conform  to  (describe  the  Writ  or  Writs  forming  the  last 
investiture,  and  insert  or  refer  to  the  real  burdens,  &c,,  if  any,  as  in 
the  preceding  form). 

That  the  petitioner  is  the  only  son  (or  child)  bom  of  the  marriage 
between  T  X  (designation)  and  0  S  or  X,  and  as  such,  and  by  the 
death  of  the  said  B  without  leaving  heirs  of  his  body,  is  nearest 
lawful  heir  of  provision  in  special  of  the  said  B  in  the  lands  and 
others  foresaid,  under  and  by  virtue  of  a  Disposition  and  Deed  of 
Settlement  executed  by  the  deceased  H  (designation),  dated  the 

day  of  ,  and  recorded  in  the  Books  of 

Council  and  Session  the  day  of  ,  whereby 

he  disponed  the  said  lands  and  others  to  and  in  favour  of  the 
deceased  L  (designation)  and  the  heirs  of  his  body,  whom  failing,  to 
the  said  deceased  B  and  the  heirs  of  his  body,  whom  failing,  to 
the  heirs  bom  or  to  be  bom  of  the  marriage  between  the  said  T  X 
and  0  S  or  X,  whom  failing,  to  the  other  heirs  therein  mentioned 

(If  it  is  unshed  to  embrace  a  Service  in  General  in  the  same  character 
as  the  Special  Service,  here  add)— Theit  the  petitioner  is  likewise  heir 
of  provision  in  general  to  the  said  B,  under  and  by  virtue  of  the  said 
Disposition  and  Deed  of  Settlement. 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner 
nearest  and  lawful  heir  of  provision  in  special  of  the  said 
deceased  B  in  the  lands  and  others  above  described  (or 
referred  to),  but  always  with  and  under  the  real  burdens, 
&c.  (if  any),  above  written  (or  referred  to)  (and  where  a 
General  Service  is  wished,  add — ^And  likewise  nearest  and 
lawful  heir  of  provision  in  general  of  the  said  B). 

According  to  Justice,  &c. 

(Signed  by  petitioner  or  his  mandatory,) 
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(3L)  Petition  for  Special  Service  as  Heir  of  Tailzie  and  Provision. 

Unto    the  Honourable  the  Sheriff  of  the  County  of  M  (or  of 
Chancery),  the  Petition  of  A  {designation), 

Humbly  sheweth. 

That  the  late  B  {designation)  died  on  or  about  the  day 

of  ,  in  the  year  Nineteen  hundred  and  ,  last  vest 

and  seised  in  All  and  Whole  {describe  or  refer  to  tlie  subjects  as  con- 
tained in  the  ancestor's  infeftmtnt),  conform  to  Precept  from  Chancery 
in  favour  of  the  said  B,  dated,  &c.  {specify  deed  as  before),  and  along 
with  Warrant  of  B^stration  thereon  on  behalf  of  the  said  B 
recorded  in  {specify  Register  of  Sasines  and  date  of  recording),  but 
always  with  and  under  the  conditions,  provisions,  and  prohibitory, 
irritant,  and  r^olutive  clauses  {or  clause  authorising  registration  in 
the  Roister  of  Tailzies,  as  the  case  may  be),  contained  in  a  Disposition 
and  Deed  of  Entail  granted  by  the  deceased  G  {designation),  dated 
the  day  of  ,  in  favour  of  the  deceased  H  {designation), 

and  the  heirs-male  of  his  body,  whom  failing,  the  said  deceased  C  and 
the  heirs-male  of  his  body,  whom  failing,  the  other  substitutes  therein 
specified,  and  which  destination,(a)  conditions,  provisions,  and  pro- 
hibitory, irritant,  and  resolutive  clauses  {or  clause  authorising  regis- 
tration in  the  Begister  of  Tailzies,  as  the  case  may  be),  are  herein 
referred  to  as  at  length  set  forth  in  the  said  Disposition  and  Deed  of 
Entail,  which  is  recorded  in  the  Begister  of  Tailzies  on  the 
day  of  {or  in  any  other  deed  recorded  in  the  Begister  of  Sasines  ; 

and  in  every  case  where  there  are  real  burdens,  ike,  refer  to  them  as 
hefore). 

That  the  petitioner  is  the  eldest  son  and  heir-male  of  the  body  of 
the  said  B,  and  nearest  lawful  heir  of  tailzie  and  provision  in  special 
of  the  said  B  in  the  lands  and  others  foresaid,  under  and  by  virtue  of 
fte  said  Disposition  and  Deed  of  Entail. 

{If  General  Service  is  sought,  add — ^That  the  petitioner  is  likewise 
heir  of  tailzie  and  provision  in  general  of  the  said  B  under  and  by 
virtue  of  the  said  recorded  Disposition  and  Deed  of  Entail.) 

{a)  The  Schedide  to  the  Act  1868  does  not  thus  refer  to  the  destination,  but 
it  woald  seem  proper,  if  not  necessary,  to  do  so.  (See  section  9  and  interpretation 
cUnse.) 
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May  it  therefore  please  your  Lordship  to  serve  the  petitioner 
nearest  and  lawful  heir  of  tailzie  and  provision  in  special 
of  the  said  deceased  B  in  the  lands  and  others  above 
described  (or  referred  to),  but  always  with  and  under 
the  conditions,  provisions,  and  prohibitory,  irritant  and 
resolutive  clauses  {or  clause  authorising  registration  in 
the  Register  of  Tailzies,  andy  where  there  are  such,  the 
real  burdens,  &c.,  as  the  case  may  be,  all  above  written,  or 
referred  to).  (If  Oerwral  Service  also  he  soughty  add — ^And 
likewise  nearest  and  lawful  heir  of  tailzie  and  provision 
in  general  of  the  said  B.) 

According  to  Justice,  &c. 

{Signed  hy  petitioner  or  his  mavdatory,) 


(4.)  Petition  for  Special  Service  of  an  Eeir-Portioner  in  a 

pro  indiviso  Share. 

Unto   the  Honourable  the  Sheriff  of  the  County  of  M  {or  of 
Chancery),  the  Petition  of  A  {designation). 

Humbly  sheweth, 

That  the  late  B  {designation)  died  on  or  about  the  day 

of  Nineteen  hundred  and  ,  last  vest  and  seised  in 

All  and  Whole  {describe  or  refer  to  the  subjects  as  before),  conform  to 
{specify  Writs  of  Investiture  as  before) ;  but  always  with  and  under  the 
real  burdens,  &c.  {if  any  as  before). 

That  the  said  B  left  no  issue. 

That  at  his  death  his  three  sisters,  C,  D,  and  E  {designations), 
were  the  only  survivors  of  the  children  of  F  {designation),  father  of 
the  said  B,  and  there  were  no  descendants  of  predeceasing  children 
of  the  said  F  {or  modify  the  narrative,  as  may  be  required). 

That  the  said  E  died  on  or  about  the  day  of  , 

in  the  year  Nineteen  hundred  and  ,  leaving  an  only  child, 

who  is  the  present  petitioner. 

That  the  said  D  was  never  married,  and  died  on  or  about  the 
day  of  ,  in  the  year  Nineteen  hundred  and 

That  the  said  C  is  still  alive,  and  the  petitioner  is  therefore  one 
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of  the  two  nearest  and  lawful  heirs-portioners  in  special  of  the  scdd 
B  in  the  foresaid  subjects. 

(If  General  Service  aUo  he  desired,  add — That  the  petitioner  is 
likewise  one  of  the  two  heirs-portioners  in  general  of  the  said  B.) 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner 
one  of  the  two  nearest  and  lawful  heirs-portioners  in 
special  of  the  deceased  B  in  the  subjects  above  described 
(or  referred  to),  but  that  to  the  extent  of  one-half  pro 
indiviso  thereof.  {If  General  Service  also  he  desired,  add — 
And  likewise  one  of  the  two  nearest  and  lawful  heirs- 
portioners  in  general  of  the  said  B.) 

According  to  Justice,  &c. 

(Signed  hy  petitioner  or  his  mandatory.) 

Where  the  heir  of  entail  in  possession  has  incurred  an  irritancy  by  any 
set  of  oontravention,  the  Statute  1685,  c.  22,  provides  "that  the  next 
"  heir  of  tailzie  may  immediately  upon  the  contravention,  pursue  declara- 
"  tors  thereof,  and  serve  himself  heir  to  him  who  died  last  infeft  in  the  fee 
"aad  did  not  contravene,  without  necessity  any  ways  to  represent  the 
"  oontnvener ; "  and  thus  the  contravener  is  passed  over  as  if  he  had  never 
made  op  a  title.  The  following  is  an  example  of  a  Petition  of  Special 
Senrioe  in  such  circumstances: — 

(h.)  Petition  for  Special  Service  hy  Next  Hdr  of  Entail  where  there 

has  heen  a  CorUravention. 

Unto  the  Honourable  the  Sheriff  of  the  County  of  M  (or  of 
Chancery),  the  Petition  of  A  (designation). 

Humbly  sheweth, 

That  the  late  B  (designation)  died  on  or  about  the  day 

of  ,  last  vest  and  seised  in  All  and  "Whole  (describe  or  refer 

to  the  lands,  &c,  as  hefore),  conform  to  a  Charter  of  Resignation  under 
die  Union  Seal  in  favour  of  the  said  B,  dated  ,  and  sealed  the 

day  of  ,  and  Instrument  of  Sasine  in  his  favour 

thereon,  recorded  in  the  Register  of  Sasines,  at  , 

the  day  of  ,  Nineteen  hundred  and  ; 

bat  always  with  and  under  the  conditions  and  provisions,  and  clauses 
prohibitory,  irritant,  and  resolutive  (or  as  tlie  case  may  he),  contained 
in  a  Deed  of  Entail  granted  by  G  (designation)  on  the  day 
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of  ,  in  favour  of  D  (designation),  and  the  heirs-male 

of  his  body,  whom  failing,  the  said  B  and  the  heirs-male  of  his 
body,  whom  failing,  to  E  (designation)  and  the  heirs-male  of  his  body, 
whom  faihng,  the  other  substitutes  therein  mentioned,  and  which 
conditions,  provisions,  and  prohibitory,  irritant,  and  resolutive  clauses 
(or  as  the  case  may  be),  and  destination  to  heirs,  are  herein  specially 
referred  to  as  at  length  set  forth  in  the  said  Deed  of  Entail,  which  is 
recorded  in  the  Begister  of  Tailzies  at  Edinburgh  the  day 

of  ,  (or  re/ei'ence  may  be  inade  to  the  conditions  and  destina- 

tion as  contained  at  length  in  a  registered  Deed  or  Instrument  of  Sasine 
forming  part  of  the  progress  under  the  entail). 

That  on  the  death  of  the  said  B,  F  (designation)  made  up  titles 
Title  of  con-  to  the  Said  entailed  lands  and  others,  as  heir-male  of  tailzie  and  pro- 
h«ir.  vision  to  the  said  B,  his  father,  upon  which  he  for  some  time  possessed 

the  same. 

That  the  said  F  having  committed  an  act  of  contravention  of  the 
prohibition  of  the  said  entail  against  selling  the  lands  (or  otherwise,  as 
the  case  may  be),  the  petitioner,  on  the  day  of  , 

Nineteen  hundred  and  ,  obtained  Decree  of  Declarator  of 

Irritancy  against  him  before  the  Court  of  Session. 

Tliat  the  petitioner  is  the  eldest  son  of  the  now  deceased  H 
^lation-  (designation),  who  was  the  immediate  younger  brother  of  the  said 
deceased  B,  and  by  reason  of  the  irritancy  declared  against  the  said 
F,  who  was  the  only  son  of  the  said  B,  the  petitioner  is  thus  the 
nearest  lawful  heir-male  of  tailzie  and  provision  in  special  of  the 
said  B,  his  uncle,  in  the  lands  and  others  foresaid,  under  and  by 
virtue  of  the  said  Deed  of  Entail. 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner 

nearest  lawful  heir-male  of  tailzie  and  provision  in  special 

of  the  said  B  in  the  lands  and  others  above  described, 

but  always  with  and  under  the  conditions,  provisions, 

and  prohibitory,  irritant  and  resolutive  clauses  before 

referred  to. 

According  to  Justice,  &c. 

(Signed  by  petitioner  or  his  mxxiidatory.) 

If  there  are  any  real  burdens,  &c.,  these  will  of  course  be  specified  or 
referred  to  in  the  manner  shown  in  preceding  forms. 

If  the  deed  of  entail  is  dated  on  or  after  1st  October  1858,  or  in  the 
case  of  burgage  subjects,  1st  October  1860,  and  does  not  contain  pro- 
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hibitory,  irritaDt,  and  resolutive  clauses,  but  contains  a  clause  of  regis-  ^J^^ 
tration  in  the  Kec^ister  of  Tailzies,  the  reference  to  the  clauses  of  the  istoct.i858. 
entail  will  be  to  tne  conditions,  provisions,  and  clause  of  registration  in 
the  Begister  of  Tailzies. 

KB.— The  Deed  of  Entail  and  decree  of  declarator  should  be  produced 
with  the  petition. 

By  section  43  of  the  Conveyancing  Act  of  1874  it  is  provided  that  Cknnpietion 
**  when  a  sole  or  last  surviving  trustee  has  died,  or  shall  have  died,  heir  of  Sit 
**  possessed  of  an  estate  in  land  held  in  trust,  and  there  shall  be  no  contrary  trustee. 
"  provision  in  the  deed  of  trust,  and  no  contrary  order  shall  be  made  by 
"  the  Court  of  Session,  the  heir-at-law  of  such  trustee,  being  of  full  age, 
"  and  not  subject  to  any  leeal  incapacity,  may  complete  a  title  thereto  as 
**  trustee  in  his  room,  in  ^e  manner  provided  by  '  The  Titles  to  Land 
"  'Consolidation  (Scotland)  Act,  1868,  with  respect  to  the  title  of  any 
"  other  heir,  but  such  heir-at-law  shall  not,  unless  under  the  orders  of  the 
"  Court,  or  with  the  consent  and  approval  of  all  the  beneficiaries  (being 
"all  above  age,  and  not  subject  to  legal  incapacity),  administer  the 
"  trust,  but,  in  the  absence  of  such  .order,  or  such  consent  and  approval, 
"shall  be  bound  forthwith  to  make  over  the  lands  to  any  trustee  or 
"  judicial  factor  appointed  by  the  Court  for  administering  the  purposes  of 
"  the  trust,  or  to  any  trustee  or  trustees  appointed  by  any  person  who  has 
"  power  under  the  trust-deed  to  make  such  appointment,  or  to  any  person 
"  or  persons  whom  the  beneficiaries,  as  aforesaid,  may  have  concurred  in 
"  appointing  to  execute  the  remaining  purposes  of  the  trust,  or  to  the 
*'  beneficiaries  themselves,  if  the  whole  trust  purposes  except  the  convey- 
"  aoce  of  the  lands  in  terms  of  the  trust  have  been  or  shall  have  been 
"  executed ;  and  such  heir-at-law  shall,  unless  he  acts  as  a  trustee  under 
"  such  orders,  or  with  such  consent  and  approval,  be  in  no  way  responsible 
**  as  trustee  in  regard  to  the  administration  of  the  trust,  or  of  the  lands  to 
"  which  he  may  have  made  up  titles  as  aforesaid." 

This  power  appears  very  useful,  and  calculated,  in  many  instances,  to 
save  the  expense  of  an  application  to  the  Court,  which,  before  the  passing 
of  the  Act  of  1874,  was  always  required  on  the  death  of  the  last  trustee, 
where  the  destination  in  a  trust-deed  was  limited  to  the  trustees  there 
named,  without  mention  of  heirs.  We  give  below  a  form  of  petition  for 
weh  case. 


(6.)  Petition  for  Special  Service  as  Heir  of  sole  (or  last) 

surviving  Tntstee. 

Unto  the  Honourable  the  Sheriff  of  the  County  of  M  (specify 
county  where  lands  are  sittuUed,  or  say  of  Chancery),  the 
the  Petition  of  A  (designatian). 

Humbly  sheweth, 

That  the  late  6  (name  and  design  trustee  to  whom  service  is  sought) 
was  sole  (or  last  surviving)  trustee  acting  under  the  after-mentioned 
Trust-Disposition  and  Settlement  of  the  now  deceased  K  (designa- 
tion), and  died  on  or  about  the  day  of  (state  month  and 
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year  at  fvll  length),  last  vest  and  seised  as  trustee  foresaid  in  All 
AND  "Whole  {describe  or  refer  to  lands  as  in  trustee's  infeftment), 
conform  to  (here  describe  the  warrants  of  the  Notarial  Instrument) 
and  Notarial  Instrument  in  favour  of  the  said  B  (or  in  favour  of 
the  said  B  and  of  C  and  D  (designations),  both  after  mentioned, 
recorded  along  with  Warrant  of  B^stration  thereon,  on  his  (or 
their)  behalf  in  the  (specify  Register  of  SaMnes)  on  the  day 

of  ,  but  in  trust  always  for  the  ends,  uses,  and  purposes 

specified  in  the  said  Trust-Disposition  and  Settlement  dated 
(if  recorded  say — and  recorded  in  the  Books  of  Council  and  Session 
,  or  as  the  case  tnay  be),  whereby  the  said  K  gave,  granted, 
and  disponed  the  foresaid  lands  and  others  to  and  in  favour  of  the  said 
B  (or  the  said  B,  C,  and  D,  and  the  acceptors  or  acceptor,  survivors 
and  last  survivor  of  them,  (or  otherwise  in  terms  of  tlie  destination). 

That  the  said  C  resigned  the  trust  conform  to  Minute  of  Eesigna- 
tion  by  him  dated  ,  and  the  said  D  died  on  or  about  the 

day  of  (or  as  the  com  may  be). 

That  it  is  by  the  forty-third  section  of  "The  Conveyancing 
"  (Scotland)  Act,  1874,"  enacted  that  "  where  a  sole  or  last  surviving 
"  trustee,"  &c.  (qmte  the  section). 

That  the  petitioner,  who  is  of  full  age,  and  subject  to  no  l^al 
incapacity,  is  the  eldest  son  and  nearest  lawful  heir  of  the  said  B, 
and  as  such  is  entitled,  under  and  by  virtue  of  the  before-recited 
provision  of  "  The  Conveyancing  (Scotland)  Act,  1874,"  to  be  served 
nearest  and  lawful  heir  in  special  of  the  said  B  in  the  lands  and 
others  foresaid,  but  in  trust  always  for  the  ends,  uses,  and  purposes 
specified  in  the  said  Trust-Disposition  and  Settlement,  and  to  the 
effect  and  subject  to  the  provisions  and  qualifications  specified  in 
the  foresaid  Act  of  Parliament. 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner 
nearest  and  lawful  heir  in  special  of  the  said  B  in  the 
lands  and  others  above  described  (or  referred  to),  but  in 
trust  always  as  aforesaid,  and  in  terms  of  and  to  the  effect 
specified  in  the  forty-third  section  of  "  The  Conveyancing 
"(Scotland)  Act,  1874." 

According  to  Justice,  &c. 

(Signed  by  petitioner  or  his  mandatory,) 
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(7.)  Petition  for  Special  Service  as  Successors  in  Office  and  Heirs 
of  sole  surviving  Trustee  to  a  heritable  Bond.{a) 

Unto  the  Honourable  the  SherifiFof  the  County  of  M  (specify  county 
where  lands  are  situated,  or  say  of  Chancery),  the  Petition  of 
A  (designation)  and  B  (design^ition), 

Hambly  sheweth, 

That  the  late  C  (design/ition),  the  sole  surviving  trustee  acting 
under  the  after-mentioned  Contract  of  Marriage  entered  into  between 
M  {designation)  and  N  (designation),  died  on  or  about  the 
day  of  ,  last  vest  and  seised  in  All  and  Whole  (describe 

or  refer  to  lands  or  subjects  as  in  trustee*s  infeftment),  but  that  only  in 
real  security  and  for  payment  to  the  said  C  as  trustee  foresaid  and  his 
successors  in  office,  and  his  or  their  assignees  whomsoever  of  the  sum 
of  £  of  principal  and  interest,  and  liquidate  penalties,  all  as 

specified  and  contained  in  a  Bond  and  Disposition  in  Security  for 
£  ,  granted  by  D  (designation)  in  favour  of  the  said  C  as 

trustee  foresaid,  and  his  successors  in  office,  and  his  or  their  assignees 
whomsoever,  dated  the  day  of  ,  and  with 

Warrant  of  S^stration  thereon  on  behalf  of  the  said  C  as  trustee 
foresaid,  recorded  in  the  Division  of  the  General  Eegister  of  Sasines 
applicable  to  the  County  of  (specify  register),  on  the  day 

of  ,  conform  to  the  said  Bond  and  Disposition  in  Security, 

dated  and  recorded  as  aforesaid ;  but  in  trust  always  for  the  ends, 
uses,  and  purposes  specified  in  the  said  Contract  of  Marriage,  which 
is  dated  the  day  of  ,  and  is  registered  in  the 

Books  of  Council  and  Session  (or  specify  other  register)  the 
day  of  ,  whereby  the  said  M,  in  consideration  of  the  marriage 

about  to  be  solemnised  between  him  and  the  said  N,  assigned,  dis- 
poned, conveyed,  and  made  over  to  C  and  0,  and  the  acceptors  or 
acceptor,  and  survivors  or  survivor  of  them  (give  tei*^ms  of  destina- 
tion), All  and  Whole  his  whole  estate,  heritable  and  moveable,  real 
and  personal  (or  otherwise,  give  terms  of  conveyance),  all  as  therein 
described,  upon  and  for  the  ends,  uses,  trusts,  and  purposes,  and  with 
and  under  and  subject  to  the  powers,  conditions,  provisions,  agree- 


(a)  See  the  case  of  Hare,  Petr.,  17  R.  105. 
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ments,  and  declarations  specified  and  expressed  in  the  said  Contract 
of  Marriage,  and  specially  power  of  appointment  of  new  trustees* 
being  thereby  conferred  upon  the  said  M  and  N  and  the  survivor  of 
them. 

That  the  said  0  died  on  or  about  the  day  of  , 

and  that  the  said  M  died  on  or  about  the  day  of 

That  the  said  N,  by  an  Indenture  or  Deed  of  Appointment,  dated 
the  day  of  ,  nominated  and  appointed  the  said 

A  and  B  to  be  trustees  under  the  said  Contract  of  Marriage,  with  all 
the  powers  thereby  conferred  on  trustees. 

That  the  said  A  and  B  are  now  the  sole  trustees  acting  under  the 
said  Contract  of  Marriage,  and  are  the  successors  in  office  of  the  said 
deceased  C  as  trustees  under  the  said  Contract  of  Mao^riage,  and  as 
such  trustees  and  successors  in  office  are  the  nearest  and  lawful  heirs 
of  provision  in  special  of  the  said  C  as  trustee  foresaid  in  the  subjects 
and  others  foresaid ;  but  that  only  in  real  security  and  for  payment 
of  the  foresaid  sum  of  £  of  principal,  interest,  and  penalties 

under  and  by  virtue  of  the  said  Bond  and  Disposition  in  Security, 
dated  and  recorded  as  aforesaid,  and  in  trust  always  for  the  ends, 
uses,  and  purposes  specified  in  the  said  Contract  of  Marriage. 

May  it  therefore  please  your  Lordship  to  serve  the  petitioners 
nearest  and  lawful  heirs  of  provision  in  special  of  the  said 
C  in  the  subjects  and  others  above  described  {or  referred 
to),  but  that  only  in  real  security,  and  for  payment  of  the 
foresaid  sums  of  principal,  interest,  and  penalties,  and 
in  trust  always  as  aforesaid. 

According  to  Justice,  &c. 

{To  he  signed  hy  petitioners  or  their  mandatory 

or  mandatories,) 

Where  the  destination  iu  the  trust-deed  includes  the  heir  of  the  sole 
or  last  sunriving  trustee,  such  heir  may  petition  for  service  in  similar 
terms,  but  without  reference  to  the  Act  of  1874,  as  "heir  of  provision  in 
"  trust."  We  give  below,  p.  178,  an  example  of  Petition  for  the  General 
Service  of  such  an  heir. 


SERYIGE  OF   HBIRS 


175 


8.  General  Service. 


1.  A  General  Service  has  always  been  necessary  in  completing  the 

heiVs  titJe  to  unfeudalised  heritable  rights,  such  as  conveyances,  extract 

deereefl  of  adjudication,  of  special  service,  also  to  decrees  of  general  service, 

lientabie  bonds,  and  sums  of  money  created  real  burdens,  where  executors 

are  excladed  and  ground  annuals. 

2.  A  General  Service  may  be  used  by  the  heir  of  investiture,  to  a 
propnetor  of  lands  in  which  he  has  died  infef t.  Prior  to  the  Conveyancing 
Act  of  1874,  General  Service  was  of  no  use  as  a  title  to  lands  in  which  the 
deceased  died  infeft,  but  under  section  31  of  that  Act  it  is  now  made 
eqiuValeot  to  a  mortis  causa  general  disposition  by  the  deceased  proprietor 
in  favour  of  the  heir.  Such  a  service  will  be  of  no  avail  where  the  heir 
in  whose  favour  it  is  expede  died  before  the  commencement  of  the  Act 
(October  1,  1874).  {b)  By  the  next  heir,  who  may  serve  in  general  to 
the  person  served  as  above,  or  "by  any  of  the  successive  heirs  of  the 
"  investiture."    (c)  By  the  heir  of  a  general  disponee. 

The  heir  serving  in  these  cases  is  supposed  to  be  connected  (by  position 
as  Dext  heir,  or  by  conveyances  or  services  of  intermediate  persons)  with 
the  proprietor  last  infeft.     If  an-  heir  intervenes  who  had  no  service  or 
conveyance,  the  title  must  be  made  up  as  pointed  out  tn/ra,  section  4. (a) 
3.  It  is  competent  under  the  Eegistration  of  Leases  Act,  1857. 
General  Services  may  appear  as  intermediate  links  where  the  title  has 
to  be  completed  according  to  the  form  prescribed  by  the  Conveyancing 
Act  of  1874  (s.  10),  and  they  are  accordingly  mentioned  in  the  Schedule  (E) 
appended  to  that  Act.     But  when  by  the  intervention  of  an  heir  who  had 
only  a  personal  right  under  section  9  of  the  Act,  the  title  has  to  be  made 
up  in  accordance  with  section  10  and  relative  schedule.  General  Service  is 
not  of  essential  importance,  and  is  of  use  only  in  tracing  and  proving  the 
connection  between  the  petitioner  and  the  proprietor  last  infeft. 


(1.)  Petition  for  General  Service  as  Heir  of  JJine. 

Unto  the  Honourable  the  Sheriflf  of  the  County  of  M  (or  of 
Chancery),  the  Petition  of  A  (designation), 

Humbly  sheweth, 

That  the  late  B  (name  and  design  ancestor  to  whom  service  is 
sought)  died  on  or  about  the         ,  day  of  (state  month  and  year 

at  full  length),  and  had  at  the  time  of  his  death  his  ordinary  or  prin- 
cipal domicile  in  the  County  of  M  (or  furth  of  Scotland,  as  the  case 
way  hey. 

That  the  petitioner  is  the  eldest  son  (state  'precisely  the  relationship 

(a)  As  to  competency  of  a  petition  for  service  as  heir-male  in  general  to  a 
person  deceased  without  reference  to  anv  destination,  see  Sir  A.  MonarUffy,  Lord 
Afoncm/,  1904,  6  F.  1021. 
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or  character  of  heir  vjhich  the  petitioner  hears)  and  nearest  lawful  heir 
in  general  of  the  said  B. 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner 
nearest  and  lawful  heir  in  general  to  the  said  B. 

According  to  Justice,  &c. 

(Signed  by  petitioner  or  his  onandatory.) 

Where  the  petition  is  at  the  instance  of  a  married  woman,  the  form 
as  given  in  No.  1  of  Special  Services,  p.  164,  may  be  adapted  to  suit  the 
circumstances  of  the  case. 

If  desired,  a  specification  may  be  annexed  to  a  Petition  for  General 
Service,  though,  in  consequence  of  the  operation  of  section  12  of  the  Con- 
veyancing Act  of  1874,  no  object  seems  now  to  be  served  by  such  a 
limitation,  and  in  practice  it  is  seldom  or  never  used.  Where  added,  the 
following  words  will  be  inserted  immediately  before  the  prayer : — 

"  Bvi  the  petitioner  desires  that  his  General  Service  shall  be  limited  to 
"  the  contents  of  the  Specification  annexed^*'  and  the  following  words  at 
the  close  of  the  prayer : — "  But  under  limitation  as  aforesaid  to  the 
"  contents  of  the  Specification  annexed'* 

(2.)  Form  of  Specification. 

Specification  of  the  lands  and  other  heritages  which  belonged  to 
the  deceased  B  (designation),  referred  to  in  the  Petition  for  General 
Service  presented  to  the  SherifiF  of  the  County  of  M  (or  of  Chancery) 
by  A  (designation),  as  heir  in  general  to  the  said  deceased  B. 

[Here  insert  a  description  of  the  lands  and  other  heritages  intended 
to  be  included  in  the  service,  distinguishing  each  separate  property  or 
heritage,  if  there  are  more  than  one,  by  a  separate  number.] 

(Signed  by  Hie  petitioner  or  his  mandatory,) 


(8.)  Petition  for  General  Service  as  Heir  of  Provision  where  the 
Ancestor  died  more  than  ten  years  before  the  date  of  presenting 
the  Petition,  and  his  Domicile  is  Unknovm. 

Unto  the  Honourable  the  SherifiF  of  the  County  of  M  (or  of 
Chancery),  the  Petition  of  A  (designation), 

Humbly  sheweth, 

That  the  late  B  (name  and  design  ancestor  to  whom  service  is  sought) 
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died  on  or  about  the  day  of  (state  month  and  year  at  full 

length\  but  the  petitioner  is  unable  to  prove  at  what  place  the 
deceased  had  his  ordiuary  or  principal  domicile  at  the  time  of  his 
death. 

That  the  petitioner  is  the  younger  and  only  brother  of  the  said  B, 
who  was  never  married  {or  otherwise^  as  the  case  7nay  be),  and  is  thus 
nearest  lawful  heir  of  provision  in  general  of  the  said  B,  under  and 
by  virtue  of  a  Disposition  and  Deed  of  Settlement  executed  by  C 
{designation)^  dated  ,  whereby  he  disponed  to  the  said  B 

and  the  heirs  of  his  body,  whom  failing,  to  the  petitioner  and  the 
other  heirs  therein  mentioned,  All  and  Whole  the  lands  of  M  and 
others  therein  described  {or  otherwise,  as  the  case  may  he). 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner 
nearest  and  lawful  heir  of  provision  in  general  to  the  said 
B  under  and  by  virtue  of  the  said  Disposition  and  Deed 
of  Settlement  {or  other  deed). 

According  to  Justice,  &c. 

{Signed  by  tlie  petitioner  or  his  mandatory,) 

Of  course  in  the  ordinary  case  where  the  domicile  is  known,  it  will  be 
set  forth  in  the  usual  manner. 


(4.)  Petition  for  General  Service  as  Edr  of  Tailzie. 

Unto  the  Honourable  the   Sheriff  of  the   County  of  M  {or  of 
Chancery),  the  Petition  of  A  {designation). 

Humbly  sheweth, 

That  the  late  B  {name  and  design  ancestor  to  vjhom  service  is  sougM) 
died  on  or  about  the  day  of  {state  month  and  year  at  full 

Ungth\  and  had  at  the  time  of  his  death  his  ordinary  or  principal 
domicile  in  the  County  of  M  {or  f  urth  of  Scotland,  as  the  case  may  be). 

That  the  petitioner  is  the  eldest  son  and  nearest  and  lawful  heir- 
male  of  tailzie  and  provision  in  general  of  the  said  B,  under  and  by 
virtue  of  a  Disposition  and  Deed  of  Entail,  granted  by  C  {designation), 
dated  ,  and  recorded  in  the  Eegister  of  Tailzies  on  the 
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{specify  date  of  registration),  whereby  the  s€dd  C  conveyed  the  lands 
of  X  and  others  therein  particularly  described  (or  referred  to),  to  and 
in  favoiur  of  F  (designation)  and  the  heirs-male  of  his  body,  whom 
failing,  to  the  said  B  and  the  heirs-male  of  his  body  (here  set  forth  the 
destiwdvm  or  such  part  thereof  as  may  he  deemed  necessary,  or  say — and 
the  other  heirs  therein  mentioned) ;  but  alwajrs  with  and  under  the 
conditions,  provisions,  and  prohibitory,  irritant,  and  resolutive  clauses 
{or,  clause  authorising  registration  in  the  Begister  of  Tailzies,  as  the 
case  may  be)  contained  in  the  said  recorded  Deed  of  Entail,  and  here 
referred  to,  as  at  length  set  forth  therein. 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner 
nearest  and  lawful  heir-male  of  tailzie  and  provision  in 
general  to  the  said  B  under  and  in  virtue  of  the  said 
Disposition  and  Deed  of  EntaiL 

According  to  Justice,  &c. 

(Signed  by  the  petitioner  or  his  m^indatory,) 


(5.)  Petition  for  General  Service  as  Heir  of  Provision  in  Trust 

Unto  the  Honourable  the  Sheriff  of  the  County  of  M  (or  of 
Chancery),  the  Petition  of  A  (designation),  surviving  and 
accepting  Trustee  of  the  late  B  (^lame  and  designation  of 
ti^cster). 

Humbly  sheweth. 

That  the  said  B  died  on  or  about  the  day  of  , 

leaving  a  Trust-Disposition  and  Settlement  dated  (and  if 

recorded,  specify  register  and  date  of  registration  in  the  usual  m/inner), 
whereby  he  disponed,  conveyed,  and  made  over  to  and  in  favour  of  the 
uow  deceased  C  (designation),  whom  failing,  to  the  petitioner,  the 
said  A,  as  trustees  to  act  in  succession,  for  the  ends,  uses,  and  pur- 
poses therein  specified,  his  whole  estate  and  effects  therein  described 

That  the  said  C  accepted  of  the  trust,  and  acted  as  trustee 
foresaid,  and  that  he  died  on  or  about  the  day  of  (state 

month  and  year  at  full  length) ;  and  had,  at  the  time  of  his  death. 
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his  ordinaiy  or  principal  domicile  in  the  County  of  M  (or  forth  of 
Scotland,  as   the  case  may  be). 

That  the  petitioner  is  the  successor  in  office,  and  now  the  sole 
surviving  trustee  of  the  said  B,  and  as  such  is  the  nearest  and  lawful 
heir  of  provision  in  general  of  the  said  C,  as  trustee  foresaid,  under 
and  hj  virtue  of  the  said  Trust-Disposition  and  Settlement. 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner 
nearest  and  lawful  heir  of  provision  in  general  to  the  said 
C,  as  trustee  foresaid,  under  and  by  virtue  of  the  said 
Trust-Disposition  and  Settlement,  but  in  trust  always  for 
the  ends,  uses,  and  purposes  therein  expressed 

According  to  Justice,  &c. 

(Signed  by  the  petitioner  or  his  mandatory.) 

A  petition  in  similar  form,  mtitaiis  muiandiSf  may  also  proceed  at  the 
instanee  of  the  heir-at-law  of  the  sole  or  last  surviving  trustee,  if  the 
tnut^leed  includes  a  destination  to  such  heir.  If  it  contains  no  such 
destination,  the  heir-at-law  (being  above  age,  and  not  subject  to  any  legal 
incapacity)  may  nevertheless  serve  as  heir  in  general  (not  of  provision) 
under  section  43  of  the  Conveyancing  Act,  1874,  already  quoted  (vide 
Form  6  of  Special  Services,  pp.  171,  172),  provided  that  such  service  is 
eoDsistent  with  the  directions  of  the  tru8t<leed,  and  that  there  shall  be  no 
eontrary  order  by  the  Court  of  Session. 

4  PetitioilS  for  Completingr  Title  under  the  Conveyan^ng  Act 

of  1874  (8.  10). 

This  is  a  kind  of  Special  Service  which  differs  in  many  respects 
from  the  ordinary  Special  Service,  and  on  that  account  is  dealt  with 
separately. 

The  petition  is  available  (1)  to  one  not  the  immediate  heir ;  and  (2^  to 
the  disponee  of  an  heir  whether  immediate  or  more  remote,  or  to  the  heir 
or  assignee  of  such  disponee.  In  all  cases  where  this  form  is  used,  how- 
ever, there  must  have  intervened  between  the  person  last  infeft  and  the 
petitioner,  an  heir  who  had  no  completed  title,  but  merely  a  personal  right 
oy  virtue  of  the  Act — «.«.,  a  personal  right  acquired  through  the  deceased 
heir  having  been  alive  at  or  after  1st  October,  1874,  when  the  Act  came 
into  operation. 

The  statutory  form  (Schedule  E)  illustrates  the  various  circumstances 
in  which  the  petition  now  under  consideration  may  be  resorted  to,  but 
it  may  be  useful  to  have  simpler  forms,  one  or  other  of  which  will  be 
found  adapted  to  the  cases  which  usually  occur  in  practice.  A  few  such 
iorms  will  now  be  given. 
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(1.)  Petition  by  an  Heir  to  Complete  Title. 

Unto  the  Honourable  the  Sheriff  of  the   County  of  M  (or  of 
Chancery),  the  Petition  of  A  (designation). 

Humbly  sheweth, 

That  the  late  B  (designation)  died  last  vest  and  seised  in  All 
AND  Whole  (describe  or  refer  to  the  subjects  as  these  are  described  or 
referred  to  in  the  recorded  deed  or  instmment  in  favour  of  the  deceased), 
conform  to  Disposition  (or  other  recorded  deed,  as  the  case  vmy  be) 
granted  by  X  (designation)  in  favour  of  the  said  B,  dated  (spedfj 
date),  and  recorded  (specify  Register  of  Sasines  and  date  of  recording,, 
and  where  there  are  any  real  burdens,  conditions,  or  qnalifications, 
here  specify  or  refer  to  them  thus  —  but  always  with  and  under 
the  real  burdens,  conditions,  and  qualifications  specified  in  the 
said  Disposition  recorded  as  aforesaid;  or  otherwise,  as  the  case 
may  be). 

That  C  (designation),  eldest  son  of  the  said  B  (or  otherwise,  as^ 
the  case  may  be),  and  his  nearest  and  lawful  heir,  succeeded  to 
him  in  the  said  subjects,  but  died  on  the  day  of  ,. 

unserved  and  uninfeft,  and  having  only  a  personal  right  thereto. 

That  the  said  C  was  succeeded  by  the  petitioner  the  said  A,, 
his  son  and  only  child  (or  otherwise,  as  the  case  may  be). 

That  the  petitioner  is  nearest  and  lawful  heir  of  the  said  C  in 
the  said  subjects. 

May  it  therefore  please  your  Lordship  to  find  the  facts  above 
set  forth  proved,  and  that  the  petitioner  is  entitled  to 
procure  himself  infeft  in  the  foresaid  subjects  in  terms 
of  "The  Conveyancing  (Scotland)  Act,  1874"  (and 
where  there  are  real  burdens,  &c,,  add — ^but  always 
with  and  under  the  real  burdens,  conditions,  and 
qualifications,  before  specified  or  referred  to),  and  to 
decern. 

According  to  Justice,  &c. 

(Signed  by  the  petitioner  or  his  mandatory,) 

Note. — Although  description  by  reference  is  permitted,  it  appears 
advisable,  unless  where  other  causes  render  this  inexpedient,  to  describe, 
the  subjects  at  length. 
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In  the  case  here  exemplified,  it  would  be  equally  competent  for  the 
heir  to  complete  a  title  to  the  lands  by  Special  Service  to  the  common 
ancestor  B,  and  although  we  think  the  Conveyancing  Act  of  1874  admits 
of  the  alternative  mode  above  shown,  Service  as  heir  in  Special  in  the 
ordinary  way  is  probably  to  be  preferred. 


(2.)  Another  Form  of  Same. 

Unto  the   Honourable  the  Sheriif  of  the  County  of  M  {or  of 
Chancery),  &c.,  the  Petition  of  A  (designation), 

Humbly  sheweth. 

That  the  late  B  (designation)  died  last  vest  and  seised  in  All  and  Petition  by 
Whole,  &e-  (here  describe  or  refer  to  the  subjects,  and  any  real  burdens, 
<£«.,  as  in  the  preceding  forrn). 

That  the  said  B,  by  Disposition  dated  (specify  date),  conveyed  the 
said  subjects  to  C  (designation),  who  died  without  having  been  infeft 
therein. 

That  D  (designation),  eldest  son  of  the  said  C,  was  his  heir  in 
the  said  subjects,  but  had  only  a  personal  right  thereto  (or  That  D, 
eldest  son  of  the  said  C,  and  his  nearest  lawful  heir  in  the  said 
subjects,  died  on  the  day  of  ,  unserved  and  uninf ef t, 

and  having  only  a  personal  right  thereto). 

That  the  said  D,  by  Disposition  dated  (specify  date),  conveyed  the 
said  lands  to  £  (designation). 

That  the  said  E  died  on  the  day  of  ,  leaving  no 

issue,  and  the  petitioner  is  his  only  brother-german,  and  nearest  and 
lawful  heir  in  the  said  lands. 

May  it  therefore  please,  &c.  (complete  prayer  as  in  the  pi*eceding 
form). 

(8.)  Petition  to  Complete  Title,  hy  Disponee  of  Heir. 
Unto  the  Honourable,  &a,  the  Petition  of  A  (desigriation),  bv  disponee 

of  heir. 

Humbly  sheweth, 

That  the  late  B  (designation)  died  last  vest  and  seised  in  All 
AM)  Whole  (h>ere  describe  or  refer  to  the  lands,  specify  title  and  date 
of  recording,  and  specify  or  refer  to  real  burdens,  &c.,  if  any,  all  as 
fiu/m  in  Form  No.  (1),  p.  180). 
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That  C  (deaignation),  eldest  son  of  the  said  £  (or  otherwise,  as  the 
case  may  he),  was  his  nearest  and  lawful  heir  in  the  said  lands,  but- 
had  not  been  served  and  had  only  a  personal  right  thereto  {or  That 
C,  eldest  son  of  the  said  B,  and  his  nearest  and  lawful  heir  in  the 
said  lands,  died  on  the  day  of  ,  unserved,  and  having^ 

only  a  personal  right  thereto). 

That  the  said  C,  by  Disposition  dated  {specify  date),  conveyed  the 
said  lands  to  the  petitioner. 

May  it  therefore,  &c.  {complete  prayer  a>s  in  Form  No,  (1), 
p.  180). 

(4.)  Another  Form  of  Same. 

Unto  the  Honourable,  &c.,  the  Petition  of  A  {designation), 
Humbly  sheweth. 

That  the  late  B  (designation)  died  last  vest  and  seised  in  All  and 
Whole  (here  describe  or  refer  to  the  lands,  specify  title  and  date  of 
recording,  and  also  specify  or  refer  to  real  burdens,  &c.,  if  any,  all  as 
in  Form  No.  (1),  p.  180). 

That  the  said  B,  by  Disposition  dated  (specify  date),  conveyed  the 
said  lands  to  C  (designation),  who  died  on  the  day  of  , 

never  having  been  infeft  therein. 

That  the  said  G  had  issue,  viz.,  one  son  D  (designation),  and  two 
daughters,  £  and  F  (designations). 

That  the  said  D  was  never  married,  and  predeceased  his  father. 
That  the  said  E  and  F  are  heirs-portioners  of  the  said  C  in  the  said 
lands,  but  have  only  a  personal  right  thereto  (or  were  heirs-portioners 
of  the  said  C  in  the  said  lands,  but  died  on  the  day  of  , 

and  day  of  ,  respectively,  unserved  and  having  only  a 

personal  right  to  the  said  lands). 

That  the  said  E  and  F,  by  Disposition  dated  {specify  date),  con- 
veyed the  said  lands  to  the  petitioner. 

May  it  therefore  please,  &c.  (complete  prayer  as  in  Form  No.  (1), 
p.  180). 

According  to  Justice,  &c. 

(Signed  by  petitioner  or  his  mandatory.) 
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(5w)  Petition  to  Complete  Title  where  an  intermediate  Heir  has  been 

served  in  General,  or  in  Speciai, 

Unto  the  Honourable,  &c.,  the  Petition  of  A  (dedgnation). 
Humbly  sheweth. 

That  the  late  B  (desiffnation)  died  last  vest  and  seised  in  Alt* 
AXD  Whole  (here  describe  or  refer  to  the  subjects),  conform  to  (specify 
titie  and  date  of  recording,  and  specify  or  refer  to  real  burdens,  <£c.» 
if  any,  as  before  shown  in  Form  No.  (1),  p,  180). 

That  upon  the  death  of  the  said  B  he  was  succeeded  by  C 
(designation),  his  eldest  son  (or  as  the  case  may  be),  as  his  heir  in 
the  said  lands.  That  the  said  C  expede  a  Special  Service  as  heir 
of  the  said  B,  conform  to  (spedjy  decree),  but  died  without  being 
infeft  thereon  (or  That  the  said  C  expede  a  General  Service  as  heir 
of  the  said  B,  conform  to  (specify  decree),  but  made  up  no  further 
title). 

That  the  said  C  was  succeeded  hj  his  eldest  son  D  (designation), 
who  was  his  nearest  and  lawful  heir  in  the  said  lands,  but  that  the 
said  D  died  on  the  day  of  ,  unserved,  and  having 

only  a  personal  right  to  the  said  lands. 

That  the  said  D  was  succeeded  by  the  petitioner  his  eldest  son, 
and  heir  in  said  lands. 

May  it  therefore  please,  &c.  (complete  prayer  as  in  Form  No,  (1), 
p.  180). 

According  to  Justice,  &c. 

(Signed  by  petitioner  or  his  mandatory.) 

In  this  ease  ako  the  title  might  competently  be  completed  by  the 
service  of  A  aa  heir  in  general  to  U,  and  Notarial  Instrument. 

If  any  of  the  transmissions  have  been  judicial,  as  by  Adjudication, 
Act  and  Warrant  of  Court,  or  otherwise,  or  if,  by  any  of  the  transmissions, 
ptrt  of  the  lands  only  is  transferred,  the  necessary  alterations  will  of  course 
De  made  on  the  form  of  the  petition. 
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SECTION  II 

PROCEDURE  IN  SERVICES 

After  being  lodged,  Petitions  for  Service  are  published  by  the  Sheriff- 
Clerk  of  the  Court  where  they  are  presented,  and  no  evidence  can  be 
taken  or  decree  pronounced  until  the  indudoR  of  publication  have  expired. 

The  requisite  publication  is  prescribed  by  the  Consolidation  Act  of 
1868  (ss.  30  and  33),  and  its  rules  are,  shortly,  as  follows : — (1)  Petitions 
for  General  Service  presented  to  the  Sheriff  of  Chancery  shall 
be  published  edictally,  at  Edinburgh,  as  in  Edictal  Citations;  and  also 
in  the  county  of  domicile,  if  the  deceased  died  domiciled  in  Scotland ; 
(2)  Such  petitions  presented  in  the  Sheriff-Court  of  a  county  shall  be 
published  in  the  county  and  also  edictally  at  Edinburgh ;  (3)  Petitions 
for  Special  Service,  whether  presented  to  the  Sheriff  of  any  county,  or 
to  the  Sheriff  of  Chancery,  shall  be  published  edictally  at  Edinburgh,  and 
also  in  the  county  or  counties  where  the  lands  are  situated. 

The  FuUicaiion,  and  Official  Notices,  are  under  the  charge  of  the  Sheriff- 
Clerk  of  Chancery  and  the  Sheriff-Clerks  of  counties,  and  the  forms  fixed 
by  Act  of  Sederunt  of  14th  July  1847  made  permanent  by  Act  of  Sederunt 
of  17th  November  1849. 

It  is  provided  by  the  Consolidation  Act  above  mentioned  that  no  evidence 
shall  be  led,  nor  shall  decree  be  pronounced  in  a  Petition  for  Service,  until 
inducia,  after  the  expiry  of  the  inducice,  which  are  as  follows : — Is/,  Where  the 
deceased  died  in  Scotland,  fifteen  days  from  the  date  of  the  latest  publica- 
tion ;  2ndy  where  publication  is  in  Orkney  or  Shetland,  or  the  petition  is  pre- 
sented to  the  Sheriff  of  Orkney  or  Shetland,  twenty  days  must  elapse  after 
such  latest  publication ;  Srd,  in  all  petitions  to  the  Sheriff  of  Chancery, 
where  the  deceased  died  abroad,  thirty  days  must  elapse  after  the  latest 
publication. 

No  express  provision  is  made  for  the  case  of  a  Petition  for  Special 
Service  to  the  Sheriff  of  a  county,  where  the  deceased  died  abroad, 
although  such  petition  is  competent  under  section  28  of  above  Act. 
It  is  probable  that  the  long  inducuz  of  thirty  days  after  the  edictal 
publication  in  Edinburgh  would  be  held  to  apply ;  but  the  safe  course 
in  any  case  of  doubt  is  to  present  the  petition  to  the  Sheriff  of  Chancery. 

Forms  of  the  Abstracts  of  Petitions  for  Service  framed  by  the  Sheriff-Clerks 
for  the  purpose  of  publication  are  embodied  in  the  above-mentioned  Acts 
of  Sederunt  passed  in  virtue  of  the  Service  of  Heirs  Act  of  1847. 

In  General  Services  the  material  parts  of  the  abstract  are — 1^,  The 
Caart  of  Service ;  2nd,  the  n4ime  and  designoHan  of  the  petitioner ;  3ri,  his 
relationship  and  character  of  Heir ;  4tth,  the  name,  designation^  and  domicile  of 
the  deceased. 

In  Special  Services  the  above  particulars,  with  the  exception  of  domicile, 
are  required,  and  in  addition  the  general  designation  or  leading  name  of  the 
subjects,  and  the  county  or  counties  within  which  they  are  situated. 

In  the  abstract  of  a  Petition  for  Special  Service  it  is  essential  that  the 
leading  name  or  general  designation  shall  convey  su£5cient  information  to 
all  interested  in  the  property;  and  as  the  edictal  intimation,  which  is 
made  in  a  printed  form,  requires  to  be  bnef,  all  detail  of  parts  or 
pendicles,  or  other  mere  accessories  of  the  subjects,  should  be  avoided. 

In  the  case  of  petitions  authorised  by  the  tenth  section  of  the 
Conveyancing  Act  of  1874,  the  abstract  should  contain  the  further 
particulars  required  to  be  shown  by  these. 
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Proof  in  Services. 

By  the  Consolidatioo  Act  of  1868  it  is  enacted  that  after  publication  3i&32Vict 
of  any  petition  for  service  has  been  made,  and  the  inducuB  above  ^'  ^^^'  **  ^' 
meoticaed  have  expired,  the  Sheriff  to  whom  the  petition  shall  have 
been  presented,  by  himself,  or  by  the  Provost,  or  any  of  the  Bailies  of 
any  city  or  Royal  or  Parliamentary  Burgh,  or  by  any  Justice  of  the 
Peace  for  any  part  of  the  United  Kingdom,  wherever  such  Justice  of 
the  Peace  may  happen  to  be  for  the  time,  whether  within  the  United 
Kingdom  or  abroad,  or  by  any  Notary  Public,  all  acting  as  Com- 
missiooers  of  such  Sheriff  under  the  authority  of  the  statute,  without 
special  appointment,  or  by  any  Commissioner  whom  the  Sheriff  may 
appoint,  shall  receive  all  competent  evidence,  documentary  and  parole, 
and  any  parole  evidence  so  received  shall  be  taken  down  in  writing, 
aeeording  to  the  practice  in  the  Sheriff  Courts  of  Scotland,  existing 
prior  to  the  1st  day  of  November  1853,  and  a  full  and  complete 
inventory  of  the  documents  produced  shall  be  made  out,  and  shall  be 
certified  by  the  Sheriff  or  his  Commissioner  aforesaid. 

The  following  form  may  be  used  for  such  a  proof : — 

Proof  in  the  Petition  of  A  (designation)  for  Service  as  Heir  ptool 
in  Special  (or  General,  as  tlie  com  may  be)  of  the  deceased 
B  (designation). 

At  ,  the  day  of 

Nineteen   hundred  and  ,  in  presence  of  C 

(de8ignatio7i)y  one  of  His  Majesty's  Justices  of  the  Peace 
for  the  County  of  M  (or  D  (designation),  one  of  the 
Bailies  of  the  City  (or  Burgh)  of  N ;  o?*  E  (designation), 
Notary  Public  in  0),  authorised  to  act  as  Commissioner 
for  The  Honourable  the  Sheriff  of  the  County  of  P  (or 
of  Chancery),  under  the  "Titles  to  Land  Consolidation 
"  (Scotknd)  Act,  1868 ; " 

Compeared    J    (designaiion),    who    being   solemnly    sworn    and  Deposition. 
intem^ted.   Depones  (he7'e  prove  the  facts  stated  in  the  Petition, 
in  some  such  form  a>8  fellows),  I  was  acquainted  with  the  said  B. 
He  died  at  ,  on  or  about  the  day  of 

19        (add,  in  the  case  of  a  General  Service — and  had  at  the  time 
of  his  death  his  ordinary  or  principal  domicile  in  the  County  of 
).     The  said  A  is  the  eldest  son  of  the  said  B.    All 
which  is  truth,  as  the  deponent  shall  answer  to  God. 

(Signed  on  each  page  hy  the  deponent,  and  also  by 
the  Commissioner,  who  appends  his  qualifica- 
tion on  the  last  page  of  each  deposition) 
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It  will  be  kept  in  mind  that  each  link  in  the  chain  must  be  accurately 
set  forth. 

The  deposition  of  the  second  witness  may  follow  that  of  the  first, 
shortly,  thus : — 

Also  compeared  Y  {designation),  who  being  solemnly  sworn  and 
interrogated,  Depones  and  concurs  in  omnibtis  with  the  preceding 
witness.    All  which  is  truth,  as  the  deponent  shall  answer  to  God. 

{Signed  by  deponent  and  Commissioner  as  be/ore.) 

This  deponent  should  also  sign  each  page  of  the  leading  deposition  ia 
which  he  concurs. 

The  petitioner  must  instruct  the  several  heads  of  his  petition  by 
evidence  appropriate  to  the  particular  averment.    As  to  some  of  these 
we  may  shortly  observe : — 
Deaiih.  (1)  Date  of  the  deceased's  death.    This  is  generally  so  well  known 

as  to  admit  of  easy  proof ;  but  if  he  died  abroad,  or  if  the  fact  or  date 
of  his  death  be  disputed,  it  must  be  proved  by  witnesses  or  authentic 
documents,  in  a  manner  satisfactory  to  the  Sherifif.  If  the  witness's 
knowledge  of  the  death,  and  date  of  death,  is  derived  entirelv  from 
written  documents,  such  as  certificates  of  death,  burial,  &c.,  or  holograph 
letters  from  members  of  the  family  intimating  the  death,  his  deposition 
will  run  thus : — 

The  said  B  died  at  {state  where  he  died)  on  or  about  the 
day  of  Nineteen  hundred  and  ,  as  appears 

from  the  following  certificates  produced  by  the  deponent,  viz.  (here 
describe  these). 

In  general  the  depositions  should  state  the  witness's  means  of  know- 
ledge where  he  is  only  giving  secondary  evidence  on  the  subject.  Some 
latitude  as  to  the  period  of  toe  death  is  necessarily  implied  in  the  words 
"  on  or  about,"  and  when  remote  it  is  no  good  objection  that  the  evidence 
does  not  tally  exactly  with  the  date  stated  in  the  petition.  The  date  is 
necessary  in  the  case  of  land  held  by  the  Crown  for  fixing  the  casualties 
payable  in  proper  blench-holdings,  and  blench  in  room  of  ward-holdings. 
Domidie.  (2)  DonUcue. — This  has  commonly  to  be  proved  in  General  Services. 

But  the  Consolidation  Act  (s.  34)  provides  that  "  where  a  General  Service 
''  only  is  intended  to  be  carried  through  by  an  heir,  it  shall  not  be 
"  necessary,  if  the  deceased  died  upwaros  of  ten  years  prior  to  the  date 
''  of  presenting  the  petition  for  general  service  as  heir  to  him,  to  state 
^'  or  prove  the  county  within  which  the  deceased  had  his  ordinary  or 
''  principal  domicile  at  the  time  of  his  death,  or  that  such  domicile  was 
''  furth  of  Scotland ;  but  in  such  cases  it  shall  be  sufficient  (so  far  as 
'^  regards  the  domicile  of  the  deceased)  for  the  heir  to  state  in  his 
'*  petition,  and  if  required  in  the  Court  of  Service  to  make  oath,  that 
'*  he  is  unable  to  prove  at  what  place  the  deceased  had  his  ordinary  or 
^'  principal  domicile  at  the  time  of  his  death :  Provided  always,  that  in 
'<  every  such  case,  and  in  every  case  of  general  service  where  it  is 
"  doubtful  in  what  county  the  deceased  had  his  ordinary  or  principal 
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**  domieile,  the  petition  for  general  service  as  heir  to  the  deceased  shall 
"  he  dealt  with,  and  all  relative  procedure  shall  be  regulated  in  or  as 
**  nearly  as  may  be  in  the  same  manner  as  if  it  had  been  proved  that 
'*  the  deceased  had  at  the  time  of  his  death  his  ordinary  or  principal 
''domicile  furth  of  Scotland." 

(3)  In   Special   Services  it  must  be  proved  that  the  ancestor  died  infeftmrat 
infeft  io  the  lands  or  other  heritages  mentioned  in  the  petition.    This  °  ^^^^ 
is  infltmcted  by  producing  per  inventory,  which  will  be  signed  by  the 
CommisflioDer,  the  recorded  disposition  or  other  title  of  the  deceased, 

with  the  warrants  of  infeftment,  where,  as  in  the  case  of  an  Instrument 
of  Sasine  or  Notarial  Instrument,  these  are  required.  Schedule  E 
appended  to  the  Act  of  1874  indicates  what  documents  require  to  be 
produced  under  a  petition  for  completing  title,  to  prove  the  last 
iuvestitare  or  infeftment. 

(4)  The  propinquity  or  relationship  of  the  petitioner  to  the  deceased  station- 
most  be  accurately  set  forth  and  proved.    The  legitimacy  of  the  heir  is  ^  ^' 
always  presumed  unless  the  contrary  be  proved,  and  the  propinquity  (in 

the  case  of  a  service  as  heir  of  line),  if  recent,  is  proved  by  witnesses,  two 
or  more,  deponing  that  the  claimant  was  reputed  to  stand  in  that  degree 
of  propinquity  to  the  deceased  which  is  specified  in  the  petition.  Every 
link  in  the  chain  should  be  distinctly  set  forth,  as  any  matenal  error  may 
prove  fatal  to  the  Service.  Where  the  relationship  is  of  older  date  than 
eao  be  instructed  by  living  witnesses,  it  should  be  vouched  by  retours, 
marriage-contracts,  or  other  authentic  writings. 


Where  Service  Opposed. 

Caveats, — It  is  provided  by  section  31  of  the  Consolidation  Act  of  OaTeata. 
1868  that  "  The  Sheriff-Clerk  shall  be  bound  to  receive  any  Caveat  against 
"  any  Petition  of  Service  to  be  presented  to  him ;  and  on  the  receipt  of 
**  the  Petition  of  Service  referred  to  in  the  Caveat,  or  of  any  official  notice 
**  of  any  such  petition  which  may  be  communicated  to  such  Sheriff-Clerk, 
"  such  Sheriff-Clerk  shall,  within  twenty-four  hours  thereafter,  write  and 
"  put  into  the  Post-Office  a  notice  of  such  petition,  addressed  either  to  the 
^  agent  by  whom  or  to  the  person  on  whose  behalf  the  Caveat  is  entered, 
**  as  may  be  desired  in  such  Caveat,  and  according  to  the  name  and  address 
"  which  shall  be  stated  in  such  Caveat,  the  Sheriff-Clerk  receiving  therefor 
*"  a  fee  for  his  own  use,  of  such  amount  as  shall  be  fixed  by  Act  of  Sederunt 
'*  as  foresaid." 

Cimpdmg  Petition, — It  is  by  section  35  of  the  same  Act  provided  that  Ck>mpeting 
"  It  shall  be  lawful  to  any  person  who  may  conceive  that  he  has  a  right  P®^^on- 
"  to  be  served,  preferable  to  that  of  the  person  petitioning  the  Sheriff  as 
"  aforesaid,  also  to  present  a  Petition  of  Service  to  the  Sheriff  in  manner 
"  and  to  the  effect  aforesaid,  and  the  same  shall  be  proceeded  with  in 
"  manner  hereinbefore  directed ;  and  it  shall  be  lawful  to  the  Sheriff,  if 
**  he  shall  see  cause,  at  any  time  before  pronouncing  decree  in  the  first 
"  petition,  to  sist  procedure  on  the  first  petition  in  the  meantime,  or  to 
*'  conjoin  the  said  petitions,  and  thereafter  to  proceed  to  receive  evidence 
"  in  manner  hereinbefore  directed,  allowing  each  of  the  parties  not  only  a 
**  proof  in  chief  vrith  reference  to  his  own  claim,  but  a  conjunct  probation 
"  with  reference  to  the  claims  of  such  other  parties ;  and  the  Sheriff  shall, 
'^  after  receiving  the  evidence,  pronounce  decree  on  the  said  petitions, 
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"  serving  or  refusing  to  serve  as  may  be  just,  and  shall  at  the  same  time 
"  dispose  of  the  matter  of  expenses;  and  when  the  accounts  thereof  shall 
"  be  audited  and  taxed  in  manner  after  provided,  such  Sheriff  shall  decern 
"  for  the  same." 

By  section  40  of  this  Act  it  is  further  provided  that  "  No  person  shall 
"  be  entitled  to  appear  and  oppose  a  Service  proceeding  before  the  SherifT 
"  in  terms  of  this  Act,  who  could  not  competently  appear  and  oppose  such 
"  Service  if  the  same  were  proceeding  under  the  brieve  of  inquest  accord- 
"  ing  to  the  law  and  practice  existing  prior  to  the  15th  day  of  November 
"  1847;  and  all  objections  shall  be  presented  in  writing,  and  shall  forthwith 
**  be  disposed  of  in  a  summary  manner  by  the  Sheriff,  but  without  preju- 
**  dice  to  the  Sheriff,  if  he  see  cause,  allowing  parties  to  be  heard  vivd  voce 
"  thereon."  (a) 

Decree  of  the  Sheriff. 

Unopposed         By  scction  57  of  the  Conveyancing  Act  of  1874,  it  is  enacted  that  the 
pell  ion.       Sheriff,  whether  of  Chancery  or  of  a  county,  need  not  now  hold  a  Court 
for  the  consideration  or  disposal  of  any  unopposed  Petition  for  Service. 

It  is  provided  by  section  33  of  the  Consolidation  Act  of  1868  that, 
"  On  considering  the  said  evidence,  the  Sheriff  shall,  without  the  aid  of  a 
**  jury,  pronounce  decree,  serving  the  petitioner  in  terms  of  the  petition, 
**  in  whole  or  in  part,  or  refusing  to  serve  the  said  petitioner  and  dismiss- 
**  ing  the  petition  in  whole  or  in  part,  as  shall  be  just;  and  the  said  decree 
'*  shall  be  equivalent  to  and  have  the  full  lesal  effect  of  the  verdict  of  the 
**  jury  under  the  brieve  of  inquest,  according  to  the  law  and  practice 
"  existing  prior  to  the  said  15th  day  of  November  1847." 
Proceedings        By  section  36  of  the  same  Act  the  proceedings  are  directed  to  be 
mittedto^^    transmitted  to  Chancery,  that  the  decree  may  be  recorded  and  extracted  ; 
Chancery,    and  by  sectiou  37  it  is  provided  that  the  Decree  of  Service  so  recorded 
and  extracted  shall  have  the  full  legal  effect  of  a  Service  duly  retoured  to 
Chancery,  and  shall  not  be  liable  to  challenge  nor  be  set  aside,  except  by 
a  process  of  Reduction  before  the  Court  of  Session.     The  procedure  in 
such  reductions  is  regulated  by  sections  43,  44,  and  45  of  the  Act. 
irreguiari-  Decrees  of  Service  are  by  section  52  of  the  Conveyancing  Act  of  1874 

^cedva^^^  declared  unchallengeable  notwithstanding  certain  irregularities  in  pro- 
cedure. The  words  of  the  section  are  as  follows : — "  It  shall  not  be 
**  competent  to  challenge  any  judgment  or  decree  of  service  pronounced 
"  in  terms  of  the  Act  tenth  and  eleventh  Victoria,  chapter  forty-seven, 
'*  entituled  '  An  Act  to  amend  the  Law  and  Practice  in  Scotland  as  to  the 
"  *  Service  of  Heirs,'  or  of  *  The  Titles  to  Land  Consolidation  (Scotland) 
*^  '  Act,  1868,'  and  dated  before  the  commencement  of  this  Act  (1st 
"  October  1874),  or  any  extract  of  any  such  judgment  or  decree,  or  any 
"  titles  following  upon  such  judgment,  decree,  or  extract,  on  account  of 
"  any  objection  to  the  manner  or  form  in  which  such  judgment  or  decree 
"  was  recorded  or  extracted  by  the  Director  of  Chancery  or  his  Depute, 
*'  or  on  the  ground  that  the  manner  and  form  of  recording  and  extracting 
"  such  judgments  or  decrees  in  use  by  the  Director  of  Chancery,  or  his 
"  Depute  for  the  time,  had  not  been  directed  or  approved  of  by  the  Lord 

(a)  For  circumstances  in  which  an  objector  was  held  entitled  to  oppose  a  proof 
without  presenting  a  competing  petition,  see  Sir  A,  Moncneff  v.  Lord  Moneretff^ 
1904,6  F.  1021. 
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''  Clerk  Register  in  terms  of  the  said  Acts,  or  on  the  ground  that  evidence 
"  was  led  in  the  Petition  on  which  such  decree  followed,  and  that  the 
^  decree  itself  was  pronounced  before  the  expiry  of  the  inducice  or  days  of 
"  publication  prescribed  under  the  tenth  section  of  the  former  Act,  or 
"  under  the  thirty-third  section  of  the  latter  Act." 

By  section  46  of  the  Consolidation  Act,  a  Decree  of  Special  Service  Deere©  to 
duly  recoi-ded  in  Chancery  and  extracted,  unless  and  until  reduced,  is  ofldis-^' 
declared  to  have  the  full  legal  operation  and  effect  of  a  disposition  in  position- 
ordinary  form  of  the  lands  contained  in  such  service  granted  by  the 
person  deceased,  being  last  feudally  vest  and  seised  therein,  in  favour  of 
the  heir  served,  vesting  in  him  a  personal  right  to  the  said  lands,  but 
under  the  whole  conditions,  and  qualifications  of  the  investiture  as  set 
forth  or  referred  to  in  such  extract  decree,  and  rendering  the  same  liable 
to  his  debts  and  deeds. 

The  heir's  title  may  be  completed  by  recording,  with  warrant  of  regis-  Completion 
tntion  in  the  usual  form,  the  extract  Decree  of  Special  Service  in  the  titie^n^ 
appropriate  Register  of  Sasines,  or,  without  being  recorded,  a  personal  |^^ 
right  will  be  carried  by  the  Service,  to  the  heir  or  successor  of  the  person 
served. 

Decrees  of  General  Service  have  always  operated  as  general  disposi-  ^P^®*^?^ 
tioDs  or  assignations  of  unexecuted  procuratories  and  precepts,  or  other  fn  general 
personal  rights  to  heritable  subjects,  and  by  the  Conveyancing  Act  of  ^^'^ce. 
1874  (s.  31)  such  decree  in  favour  of  the  heir  of  a  proprietor  who  has 
died  infeft  is  equivalent  to  a  Tnortis  causa  general  disposition  by  the  pro- 
prietor to  the  heir,  to  the  effect  of  enabling  such  heir,  or  those  deriving 
right  from  him,  to  complete  a  title  by  Notarial  Instrument.     We  give 
below  the  form  of  an — 


Extract  Decree  of  Special  and  General  Service  in  the 

Court  of  Chancery, 

At  Edinburgh,  the  day  of  ,  in  the  year 

Nineteen  hundred  and  ,  sitting  in  judgment  ,  Sheriff 

of  Chancery,  in  the  Petition  of  A  (designation),  found  and  hereby 
FIXDS  that  the  deceased  B  (designation),  died  on  or  about  the 
day  of  ,  in  the  year  (in  General  Services  there  is 

added  here — and  had  at  the  time  of  his  death  his  ordinary  or  principal 
domicile  in  the  County  of  M,  unless  where  the  deceased  died  upwards  of 
ten  years  prior  to  presentation  of  the  Petition  far  Service),  last  vest  and 
seised  in  All  and  Whole  (here  describe  or  validly  refer  to  the  subjects 
and  real  burdens,  &c,,  if  any),  conform  to  (specify  the  Writ  or  Writs  in 
the  vstLoi  manner,  with  date  of  recording) :  That  the  petitioner  is  the 
only  son  and  nearest  lawful  heir  in  special  (or  a^  the  case  may  be),  of 
the  said  deceased  B  in  the  subjects  foresaid ;  and  that  the  petitioner 
is  likewise  heir  in  general  of  the  said  deceased  B :  And  therefore 


190  SEBYICES 

SERVED  and  hereby  serves  the  petitioner  nearest  and  lawful  heir  in 
special  of  the  said  deceased  B  in  the  subjects  above  described  {a^id 
if  there  are  any  real  burdens,  &c. — but  always  with  and  under  the  real 
burdens,  conditions,  &c.,  before  specified  or  referred  to),  and  likewise 
nearest  and  lawful  heir  in  general  of  the  said  B,  and  decerned  and 
hereby  decerns  :  Recorded  on  the  day  of  , 

in  the  year  ,  and  extracted  by  me,  Director  of  Chancery. 

{Signed  by  Director  of  Chancery  or  his  deptUe.) 


Appeal,  and  Review  of  Sheriff's  Judgment. 

Appeal  and  In  the  form  of  Appeal  in  Services  there  is  nothing  peculiar.  Such 
'^^^^  appeal  is  competent — (First)  In  order  to  jury  trial. — Any  party  to  a  service 
in  which  there  are  competing  petitions,  or  in  which  any  person  has  com- 
petently appeared  to  oppose  a  petition,  may  at  any  time  before  proof  has 
begun  to  be  taken  by  the  Sheriff  or  his  Commissioner,  remove  the  proceed- 
ings to  the  Court  of  Session  by  a  Note  of  Appeal  in  the  form  prescribed  for 
appeals  by  the  Court  of  Session  Act  of  1868  (31  <&  32  Vict.  c.  100,  s.  66). 
It  is  optional,  however,  to  the  Court  of  Session  to  appoint  the  cause  to 
be  tried  by  a  jury,  but  in  every  case  where  this  is  done,  and  the  jury  find 
a  verdict,  the  cause  is  sent  back  to  the  Sheriff  from  whom  it  was  appealed, 
with  instructions  to  pronounce  a  decree  in  terms  of  such  verdict.  (Second) 
Where  the  Sheriff  has  refused  to  servsy  or  has  dismissed  a  petitiouy  or  r^peUed 
the  objection  of  an  opposing  party, — In  such  cases  the  Court  of  Session,  after 
considering  the  appeal,  usually  remits  the  case  to  the  Sheriff  to  serve  the 
successful  party.(a) 


SECTION  III 
SERVICES  OF  CURATORY,  &c. 

L — Services  of  Curatory,  or  of  Guardians  to  the  Insane. 

Brieves  of  Persons  used  to  be  declared  fatuous  or  furious  by  the  verdict  of  a 

^noBity,  jury,  commencing  upon  a  brieve.  A  brieve,  on  the  application  of  any 
party  having  interest,  was  issued  from  Chancery,  and  directed  to  the 
Jud^e  Ordinary  of  the  district  where  the  fatuous  or  furious  person 
resided,  with  directions  to  inquire  into  the  state  of  said  person,  and  if  he 
were  found  to  be  fatuous  or  furious,  how  long  he  or  she  had  been  in  that 
state ;  and  likewise  to  inquire  who  was  the  nearest  male-agnate  of  twenty- 

(a)  In  some  circumstances  when  the  judgment  appealed  against  was  on  a 
preliminary  question,  the  Court  remitted  to  a  Lord  Ordinary  to  take  the  proof. 
Maitlafid  v.  Maitland,  12  R  899  ;  Sir  A.  Moncrieffy.  Lord  Moncreiff,  6  F.  1021. 
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fire  years  of  amy  and  if  sucb  agnate  was  provident  in  his  own  affairs.    By 
the  Ck>uit  of  &»8ion  Act  of  1868  (s.  101^  it  was,  however,  declared  no  Procedare 
ioD^r  competent  to  direct  a  brieve  for  tne  cognition  of  a  person  alleged  o^smdra^^ 
to  be  moompos  meniis  prodigtts  ei  furiosuSy  or  of  a  person   alleged  to  be  Act,  i868. 
mamipos  meniis  fahtus  et  naiurcUiter  idiota^  to  the  Judge  Ordinary.     The 
brieves  6t  furiosity  and  idiotry  formerly  in  use  were  abolished,  and  a 
brieve  from  Chancery,  written  in  the  English  language,  was  authorised  to 
be  issued  in  lieu  thereof.    This  brieve  is  directed  to  the  Lord  President 
of  the  Court  of  Session,  and  instructs  him  to  inquire  whether  the  person 
sought  to  bo  cognosced  is  insane,  who  is  his  nearest  agnate,  and  whether 
soch  agnate  is  of  lawful  i^e.     An  Act  of  Sederunt,  dated  3rd  December 
1868,  was  passed  bv  the  Court  of  Session  to  regulate  the  procedure,  and 
nnder  it,  on  the  brieve  being  presented  to  uie  Lord  President,  he  is 
directed  to  issue  a  precept  to  messengers-at-arms,  commanding  them  to 
sammony  warn,  and  charge  the  person  sought  to  be  cognosced,  to  compear 
tl  a  time  and  place  to  be  specified,  being  not  less  than  fourteen  oays 
from  the  date  of  service,  to  hear  and  see  the  matter  of  the  brieve  duly 
eognoeced  and  determined.    It  is  directed  that  the  person  presenting  the 
brieve  shall  also,  within  the  said  fourteen  days,  give  public  notice  of  the  Briei^eof 
aid  brieve  and  precept^  once  in  the  Edinburgh  UnzetUy  and  by  advertise-  "^'^°^^^* 
ment  twice  at  least  in  a  newspaper  published  within  the  county,  or  if 
there  be  none  such,  in  the  county  next  adjoining  that  in  which  the  person 
KMight  to  be  cognosced,  resides. 

At  the  time  and  place  specified  in  the  precept,  the  Lord  President, 
tfter  hearing  parties,  appoints  the  person  claiming  the  office  of  curator 
to  lodge  his  claim  within  a  certain  specified  time,  and  answers  to  be  made 
thereto  within  a  specified  time  thereafter.  By  the  same  order,  if  no 
valid  objection  be  stated  to  the  brieve  or  regularity  of  the  procedure,  the 
time  and  place  of  trial  may  be  fixed,  and  the  necessary  directions  given 
for  secaring  the  attendance  at  the  trial  of  the  person  sought  to  be 
cognosced,  or  that  he  shall  be  S€(en  or  examined  by  or  in  presence  of  the 
jury  or  some  of  them. 

Further  provisions  for  the  conduct  of  the  trial,  &c.,  are  ffiven  in  this 
Act  of  Sederunt^  but  it  may  suffice  here  shortly  to  state  that  the  trial 
may  take  place  either  before  the  Lord  President  himself,  or  any  other 
Judge  of  the  Court  of  Session  to  whom  he  may  remit  the  same,  and  a 
special  jury  of  twelve,  under  the  procedure  and  remedies  applicable  to 
ordinary  civil  causes.  The  verdict  of  the  jury  may  be  unanimous,  or  by 
inch  majority  and  under  such  conditions  as  are  competent  in  other  civil 
trials  by  jnry,  and  if  affirmative  of  the  claim,  and  no  Bill  of  Exceptions 
be  presented,  or  notice  of  motion  for  a  new  trial  given,  within  the  time 
usual  in  ordinary  civil  causes,  the  judge  who  tried  the  cause  may  be 
moved  to  authorise  the  clerk  to  the  proceedings  to  make  out  and  subscribe 
a  formal  writing,  embodying  the  verdict  of  the  jury  and  answering  the 
different  heads  of  the  brieve,  which  shall  be  transmitted  to  Chancery 
after  it  has  been  authenticated  by  the  subscription  of  the  judge.  The 
curator  must  find  due  caution. 

The  procedure  commences  as  usual  with  a  Note,  which  may  be  pre- 
sented by  the  agnate  himself ;  or,  as  in  the  example  here  given,  by  his 
agent 
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Note  for  Brieve  of  Insanity. 

Edinburgh,  . — I,  A  (designation),  require 

a  brieve  of  insanity  against  B  {dedgnatioii),  at  the  instance  of  F 
{designation),  being  the  nearest  agnate  of  the  said  B. 

{Signed)        A,  W.S. 

This  note  is  presented  in  Chancery,  and  a  brieve  issued. 


Brieve  of  Insanity. 

Edward  the  Seventh,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  of  the  British  Dominions 
beyond  the  seas,  King,  Defender  of  the  Faith  —  To  the  Eight 
Honourable  the  Lord  President  of  the  Court  of  Session,  Greeting. 
We  will  and  command  you  to  inquire  whether  B  {designation  in  full) 
is  insane,  who  is  his  nearest  agnate,  and  whether  such  agnate  is  of 
lawful  age.     Given  at  Edinburgh  on  the  day  of  , 

in  the  year  One  thousand  nine  hundred  and 

After  the  curator  is  appointed  in  manner  above  explained,  he  mast 
find  caution,  and  the  following  is  a  form  of — 


Bond  of  Caution  for  the  Curator. 

I,  K  {designation),  considering  that  upon  the  day  of 

,  F  {designation)  was  duly  served  and  cognosced  before 
the  Lord  President  of  the  Court  of  Session,  nearest  agnate,  that  is 
kinsman  on  the  father's  side,  and  curator  to  B  {designation),  son  of 
the  deceased  D  {designation),  on  account  of  his  insanity :  And  seeing 
that  by  law  such  curator  is  obliged  to  find  due  caution  for  his  intro- 
missions :  Therefore  I  bind  and  oblige  myself,  my  heirs,  executors, 
and  successors,  as  cautioners,  sureties,  and  full  debtors,  for  and  with 
the  said  F,  that  he  shall  make  just  count,  reckoning,  and  payment  to 
the  said  B,  and  to  his  heirs,  executors,  and  successors,  of  his  whole 
actings  and  intromissions  with  his  heritable  and  moveable  estate : 
And  specially  of  that  part  thereof  wherewith  he  ought  and  should 
intromit  in  virtue  of  his  office  of  curatory;  and  to  observe  and 
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perform  every  duty  incumbent  on  him  in  the  terms  of  the  rules 
prescribed,  or  to  be  prescribed  for  the  discharge  of  his  office  in  all 
respects,  in  virtue  of  the  Act  12  &  13  Vict  c.  51,  entitled  "An 
Act  for  the  Better  Protection  of  the  Property  of  Pupils,  Absent 
Persons,  and  Persons  under  Mental  Incaptujity  in  Scotland : "  And 
that  under  the  penalty  of  £  sterling  over  and  above  performance : 
AxD  I,  the  said  F,  not  only  bind  and  oblige  myself,  my  heirs, 
executors  and  successors  to  the  effect  foresaid,  but  also  to  relieve  my 
said  cautioner  of  the  engagements  he  has  hereby  come  under  on  my 
account :  And  we  both  consent  to  the  registration  hereof  for  preserva- 
tion and  execution. — In  witness  whereof,  &c. 


While  this  may  be  said  to  be  the  more  formal  and  regular  mode  of  Appoint- 
appoiDtdng  curators  to  furious  and  fatuous  persons,  it  may  be  observed  cnraton 
that  the  Gourt  of  Session,  ex  nobUi  officio^  in  the  majority  of  cases,  appoints  ^^^**' 
a  atraiar  bonis  to  persons  in  this  mental  condition  on  summary  application 
at  the  instance  of  their  relations  or  others  having  interest.     A  petition  is 
presented,  stating  the  circumstances  which  make  the  appointment  neces- 
sary ;  and  along  with  this  there  must  be  produced  two  medical  certificates 
on  soul  and  conscience  from  qualified  practitioners,  instructing  the  person's 
inability  to  manage  bis  affairs.     Forms  of  such  petitions,  and  their  require- 
menta,  will  be  found  in  the  tbird  volume  of  tbe  "Juridical  Styles."    The 
petition  is  ordered  to  be  intimated  on  tbe  walls  of  Court,  and  in  tbe 
Minute-Book,  and  to  be  served  on   tbe   party,  and  bis  or  her  nearest 
relatives  if  it  is  not  at  tbe  instance  of  tbe  latter,  with  an  order  for  answers, 
if  necessary,  within  a  short  specified  time ;  on  tbe  expiry  of  wbicb  time, 
if  no  objection  is  made,  tbe  appointment  takes  place  as  a  matter  of  course. 
The  powers  and  duties  of  such  curators  are  prescribed  by  Act  of  Sederunt, 
13tb  February  1730;  and  by  tbe  Acts  of  Parliament,  12  &  13  Vict.  c. 
51,  and  16  &  17  Vict.  c.  70,  s.  141,  and  relative  Act  of  Sederunt  of  11th 
December  1879,  47  &  48  Vict.  c.  63 ;  52  &  53  Vict.  c.  39 ;  54  &  55  Vict. 
c44;  61  &  62  Vict.  c.  42. 


SECTION  IV 
SEEVICE  OF  WIDOWS  TO  THEIR  TEECE 

By  law  widows  are  entitled  to  tbe  liferent  of  a  tbird  of  tbe  heritable 
subjects,  (with  certain  exceptions),  in  which  their  husbands  died  infeft, 
unless  a  conventional  provision  have  been  accepted  by  them  in  lieu 
of  it. 

The  method  of  declaring  this  right,  where  an  arrangement  is  not  other- 

JXJK.  s. — I.  13 
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wise  come  to,  is  by  Service  upon  a  Brieve  from  Chancery  directed  to  the 
Sheriff  of  the  shire  within  which  the  lands  lie,  who  calls  an  inquest  to  take 
proof  whether  the  claimant  was  wife  to  the  deceased,  and  in  what  subjects 
her  husband  died  infeft.  This  service  entitles  her  to  possess  the  lands 
jointly  with  the  proprietor,  p-(?  indivisOt  and  to  sue  the  tenants  for  her  just 
third  of  the  rents.  But  in  order  to  enable  the  widow  to  possess  her  third 
share  as  a  separate  subject,  it  remains  that  the  Sheriff  shall  ken  her  to  her 
terce  by  dividing  the  lands  between  her  and  the  heir. 

The  procedure  commences  as  usual  with  a  Note  to  Chancery,  which  is 
generally  presented  by  the  applicant's  agent. 


Note  for  Brieve  of  Terce. 

Wanted  a  Brieve  directed  to  the  Sheriff  of  the  County  of  M,  for 
serving  B  {designation),  relict  of  A  (designation),  to  be  kenned  to  her 
terce. 

Edinburgh,  19     . 

(Signed)  D,  W.S., 

Agent  for  said  B. 

The  brieve  obtained  is  in  the  following  form: — 


Brieve  of  Terce. 

Edwardus  Septimus,  Dei  gratia  Britanniarum  Bex,  fidei  Defensor 
Vice-comiti,  et  Balivis  suis  de  M.  Salutem.  Mandamus  vobis  et 
prsecipimus,  quatenus  dilectae  nostrse  B,  relictae  quondam  A  latrici 
prsesentium,  haberi  faciatis  rationabilem  tertiam  partem  suam  de 
OMNIBUS  et  SINGULIS  terris  et  annuis  reditibus,  cum  pertinen.  quae  et 
qui  fuerunt  dicti  quondam  A  ejus  mariti  haereditarie,  infra  baliam 
vestram,  quas  et  quos  de  nobis  tenuit  in  capite,  et  de  quibus  obiit 
ultimo  vestitus  et  sasitus  ut  de  feodo;  Tantum  inde  facien.  quod 
pro  vestro  defectu  amplius  inde  justam  quaerimoniam  non  audiamus. 
Teste  meipsoS,  apud  Edinburgum  die  mensis  regnique  nostri  anno 

19      .        Vicecomiti  et  Balivis  suis  de  M. 


When  the  brieve  has  been  obtained  it  is  presented  to  the  Sheriff 
of  the  county  within  which  the  lands  lie,  along  with  a  petition  in  the 
following  or  similar  terms : — 
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Petition  for  Service  of  Widow  to  Terce. 

Unto  the  Honourable  the  Sherifif  of  M  {or  his  Substitute 

or  Substitutes), 

The  Petition  of  B,  residing  at  N,  widow  of  A  (designation), 

Humbly  sheweth, 

That  the  petitioner  has  procured  and  produces  herewith  a  Com- 
mission from  His  Majesty's  Chancery,  dated  ,  and  written, 
Ac  {dearly  describe  Brieve),  appointing  your  Lordship  to  have  her 
senred  and  cognosced  to  a  just  and  reasonable  terce  of  All  and 
SuNDBY  the  lands  and  annual  rents  with  the  parts  and  pertinents, 
in  which  the  said  A,  her  husband,  died  last  vest  and  seised,  situated 
in  the  County  of  M,  and  granting  full  power  and  authority  to  your 
Lordship  to  receive  the  said  Brieve,  and  to  cause  the  same  to  be 
proclaimed,  and  to  hold  a  Court  or  Courts  of  Inquest  for  the  trial  of 
the  same,  and  to  grant  warrant  for  summoning  a  sufficient  number 
of  fit  persons  to  pass  upon  the  said  inquest,  and  generally  to  do  every- 
thing  in  the  premises  which  may  be  necessary  or  suitable,  as  the  said 
Commission  in  itself  more  fully  bears. 

That  F  {desigTuUion),  is  (state  the  relationship),  and  heir-at-law  of 
tiie  said  deceajsed  A,  and  P,  Q,  and  B  (designations)  are  sisters  (or 
as  the  ca-se  may  he)  and  next-of-kin  to  the  said  deceased.  In  these 
circumstances  the  present  application  has  become  necessary. 

May  it  therefore  please  your  Lordship  to  appoint  a  certain 
time  and  place  for  the  trial  of  the  said  Brieve,  and  to 
grant  warrant  to  officers  of  Court  to  proclaim  the  same 
at  the  Market  Cross  of  (specify  head  hurgh  of  the  county), 
in  common  form,  and  to  summon,  warn,  and  charge  all 
persons  having,  or  pretending  to  have  interest,  to  attend 
the  said  inquest,  and  in  special  to  serve  the  said  Brieve 
on  the  said  F,  and  the  said  P,  Q,  and  B,  personally  or  at 
their  respective  dwelling-places,  and  to  summon,  warn, 
and  charge  them  to  compear  before  your  Lordship,  and 
also  before  the  inquest  to  pass  upon  the  trial  of  the  said 
Brieve,  in  the  hour  of  cause,  with  continuation  of  days,  to 
hear  and  see  the  said  Brieve  duly  and  lawfully  served,  or 
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else  to  object  thereto  if  they  or  any  of  them  see  cause, 
with  certification  as  effeirs ;  as  also  to  grant  warrant  to 
summon  a  jury  of  good  and  faithful  men,  not  less  than 
fifteen  in  number,  to  pass  upon  the  said  inquest,  and  to 
authorise  the  Clerk  of  Court,  if  required,  to  issue  a  list  of 
jurymen,  and  also  to  grant  warrant  for  citing  witnesses 
to  appear  at  said  inquest,  and  to  bear  leal  and  soothfast 
witnessing  on  oath,  in  so  far  as  they  know,  or  as  shall 
be  asked  at  them ;  or  to  do  further  or  otherwise  as  your 
Lordship  shall  see  proper. 

According  to  Justice,  &c. 

{Signed  hy  petitioner's  agent.) 


If  any  of  the  female  relatives  are  married,  it  will  of  course  be  necessary 
also  to  cite  their  husbands,  if  alive,  in  the  usual  way. 

Upon  this  petition  the  SherifTs  order  is  endorsed,  and  execution  is 
made  of  the  brieve  and  the  petition  in  terms  of  above  prayer.  The 
execution  of  the  brieve  is  endorsed  on  it,  and  returned  therewith. 

Neither  Stair  nor  Erskine  mentions  the  necessity  of  proclaiming  or 
executing  the  Brieve  of  Terce.  They  only  state  that  the  Sheriff  calls  a 
jury  of  fifteen  persons  to  take  proof  that  the  widow  was  wife  to  the 
defunct,  and  that  he  died  infeft  in  the  subjects  contained  in  the  claim. 
As  to  the  first  of  these  heads,  it  is  enough  that  the  jury  be  satisfied  that 
the  marriage  was  not  called  in  question  in  the  husband's  lifetime,  and  that 
the  claimant  was  habit  and  repute  his  lawful  wife.  The  second  head  is 
proved  by  production  of  the  infeftment  of  the  deceased. 

On  expiry  of  the  inducice,  and  at  the  diet  of  proof,  a  Claim  of  Service 
in  the  following  terms  is  laid  before  the  jury : — 


Claim  of  Service. 

Honourable  Persons,  &c. — I,  B  (desig7iation),  widow  of  the 
deceased  A  (designation),  say  unto  your  Wisdoms  that  I  was  lawfully 
married  to  the  said  deceased  A,  who  died  upon  the  day  of 

,  and  was  holden  and  reputed  his  lawful  wife  during^ 
my  husband's  lifetime:  And  that  the  said  A  died  last  vest  and 
seised  in  the  fee  of  All  and  Sundry  the  lands  and  other  heritagea 
under  written,  viz.  (insert  the  description  of  tlie  lands,  annual  r&nts^ 
teinds,  (fee). 
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Herefghe  I  beseech  jour  Wisdoms  to  find  and  declare  that  I 
was  lawful  wife  of  the  said  deceased  A,  and  to  serve  and 
cognosce  me  to  a  just  and  reasonable  terce  or  third  part 
of  the  whole  lands  and  others  above  specified,  wherein  my 
said  husband  died  infeft  and  seised  as  said  is ;  and  to  find 
that  my  right  thereto  commenced  at  the  term  of  , 

being  the  first  term  after  the  death  of  my  said  husband, 
and  will  continue  during  my  lifetime. 

According  to  Justice,  and  your  Wisdoms'  answer. 

{Signed  by  claimant.) 

After  the  usual  procedure,  the  inquest  pronounce  a  verdict  which, 
if  satisfactory,  concludes  in  the  following  terms : — 

Serve  and  Cognosce  ajirmativey  the  said  B,  relict  of  the  said  verdict. 
deceased  A,  to  a  just  and  reasonable  terce  or  third  part  of  the  afore- 
said lands  of  X  and  others,  wherein  her  said  husband  died  infeft 
and  seised,  and  find  that  her  right  thereto  commenced  at  the  term 
of  ,  being  the  first  term  after  her  said  husband's  death,  and 

will  continue  in  time  coming,  during  her  lifetime,  conform  to  the  brieve, 
claim,  and  writs  produced  for  instructing  thereof  in  all  points. — In 
TESTIMONY  WHEREOF,  &c.  (This  is  signed  by  the  Chancellor,  aTid  titer e 
Vf  svJbjoined — ^And  the  said  Sheriff  hereby  interpones  his  authority  to 
the  above-written  verdict,  and  finds,  decerns,  and  declares  in  terms 
thereof :  And  ordains  extracts  to  be  given.) 

{Signed  by  the  SJieriff.) 


Form  of  Kenning  Widows  to  their  Terce. 

After  the  brieve  is  served,  the  verdict  of  the  inquest  pronounced,  and 
the  judge's  authority  interponed  thereto,  the  widow  may  apply  to  the 
judge  to  be  kenned  to  her  terce — that  is,  to  have  her  third  part  of  the 
subjects  ascertained  and  distinguished  from  the  two-thirds  belonging  to 
the  heir.  Upon  this  the  Sheriff,  by  the  old  practice,  repaired  to  the  lands, 
and  after  determining  by  lot  whether  the  division  should  begin  at  the  east 
or  west,  set  off  the  first  two  acres  for  the  heir  and  the  third  for  the  widow. 
Bat  it  is  now  customary  to  make  the  division  on  the  report  of  one  or  more 
qualified  persons  as  to  the  value  of  the  lands,  their  situation,  and  other 
particulars.  Or  the  parties  may  settle  their  respective  rights  by  a  sub- 
mission to  arbiters  to  value  the  property,  and  to  set  apart  for  the  widow 
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a  farm  or  farms  or  other  share,  equal  in  yearly  value  to  a  third  of  the 
whole  property.  After  the  division  is  made,  possession  is  given  to  the 
widow  by  delivery  of  earth  and  stone  of  the  ground  of  the  lands ;  where- 
upon instruments  are  taken  in  the  hands  of  a  notary  public. 

If  a  remit  or  reference  has  been  made  to  valuators  to  divide  the 
property,  the  valuators  must  appear  before  the  Sheriff  and  depone  to  the 
justness  of  their  valuation.  Upon  advising  it,  the  Sheriff  will  decern  and 
adjudge  her  lot  to  pertain  and  belong  to  the  widow  as  her  terce  of  the 
lands  during  her  life,  and  then  proceed  to  the  terce  lands  and  ken  and 
enter  her  thereto. 

If  the  Sheriff  himself  cannot  attend,  he  may  ^rant  a  precept  to  any 
person  as  Sheriff  in  that  part.  In  such  case  the  instrument  wUl  narrate 
the  precept.    The  widow  may  be  represented  by  a  procurator. 

The  process  of  kenning  is  not  essential  except  as  a  title  of  possession. 
The  widow,  on  being  served,  may  sue  the  tenants,  or  the  proprietor  as  an 
intromitter,  for  her  third  of  the  rents. 

Though  the  widow  cannot  enforce  pavment  of  the  rents  until  she  be 
served,  yet  the  service  is  not  to  be  regarded  as  constituting  her  right,  for 
that  was  already  constituted  by  the  husband's  infeftment,  and  emerged  by 
his  death.  The  service  only  declares  it,  and  so  has  a  retrospect  to  the 
term  immediately  ensuing  the  husband's  death,  for  which  reason  she  is 
entitled  to  the  full  payment  of  her  third  from  that  term  downwards, 
preferably  to  any  rights  or  burdens  that  may  have  affected  the  lands  in 
the  intermediate  period  between  her  husbanas  death  and  her  own  service. 


Instrument  of  Possession  after  Kmnmg  a  Widow 

to  her  Terce, 
iMtrument        At  ,  the  day  of  ,  in  presence  of 

of  posses- 

•ion.  me,  Notary  Public,  and  witnesses  subscribing,  compeared  personally  B 

(designation),  widow  of  the  deceased  A  (designation),  and  passed  with 
us  and  R  (riavie).  Sheriff  of  the  County  of  M,  to  the  ground  of  the 
several  lands  and  others  after  mentioned;  and  there  the  said  B 
represented  that  she  having  procured  a  Brieve  furth  of  His  Majesty's 
Chancery,  directed  to  the  said  Sheriff,  for  finding  that  she  was  lawful 
wife  to  the  said  deceased  A,  and  that  her  husband  died  infeft  in  the 
fee  of  the  said  lands,  whereby,  according  to  the  law  and  practice  of 
Scotland,  she  had  right  to  a  reasonable  terce  or  third  part  of  said 
lands ;  the  persons  who  passed  upon  the  said  inquest,  after  due  con- 
sideration of  the  said  B's  claim,  and  her  said  husband's  infeftment, 
had  served  her  to  a  just  and  reasonable  terce  or  third  part  of  the 
lands  of  X  (here  insert  the  lands  and  other  s^ihjects)  wherein  the  said  A, 
her  husband,  died  infeft ;  and  that  to  all  which  the  said  Sheriff  had 
interponed  his  authority,  as  in  the  said  B's  service  and  judicial  acta 
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thereupon  at  more  length  is  contained :  Wherefore  the  said  B  desired 
and  required  the  said  Sherifif,  in  virtue  of  his  office,  to  ken  her  to  her 
terce,  and  put  her  in  possession  of  the  third  that  should  fall  to  her 
upon  a  proper  division :  Which  desire  the  said  Sherifif  finding  to  be 
reasonable,  he  immediately  kenned  and  entered  the  said  B  for  her 
liferent  use  only,  during  all  the  days  of  her  life,  in  and  to  All  and 
Whole  the  lands  of  {insert  a  description  of  the  lands  set  apart  for  the 
mdow\  being  a  just  and  reasonable  third  part  or  terce  of  the  lands 
and  others  wherein  the  said  A,  her  husband,  died  infef t  and  seised  as 
of  fee ;  and  that  after  due  inquiry  made  and  evidence  adduced  before 
the  said  Sherifif,  and  a  division  thereupon  being  made  between  the 
heir  and  the  said  B  {or  state  in  whai  other  way  the  division  was 
mad€)  (a):  As  also  by  delivery  of  earth  and  stone  of  the  ground 
of  the  said  lands  to  the  said  B,  who  was  personally  present  and 
received  the  same  {or  as  the  case  may  be) :  Whereupon  this  instru- 
ment is  taken  in  the  hands  of  me,  Notary  Public  and  Writer  in 

,  before  and  in  presence  of  E  {designMion)  and  F 
{d€signaiion)y  witnesses  to  the  premises,  specially  called  and  required, 
and  hereto  with  me  subscribing. — In  witness  whereof  I  have  sub- 
scribed these  presents,  written  on  this  and  the  preceding 
pages  of  by  G,  my  clerk,  before  these  witnesses  the  said 
£  and  the  said  F. 

P,  Notary  Public. 
£,  witness. 
F,  "tvitness. 

(a)  If  march-stones  are  set  up,  add  at  the  letter  (a)  in  the  above  form — 
*' And  by  setting  up  march-stones  in  all  places  neeaful,  for  bounding  the 
third  falling  to  the  said  B  from  the  other  two-thirds  falling  to  the  heii'> 
conform  to  the  law  and  practice  in  such  cases.*' 

The  further  forms  of  Brieves  of  Divisions  among  Heirs-Portioners^ 
Lining,  and  Perambulation  are  now  so  antiquated  that  we  refer  those 
who  may  desire  information  regarding  them  to  pp,  330  and  331  of 
Volume  I.  of  the  fourth  edition  of  the  "Juridical  Styles." 

A  narrative  of  the  origin  of  the  Old  and  New  Extents  and  Valued  Eent 
is  given  on  p.  349  of  Volume  I.  of  the  fifth  edition,  to  which  also  we  would 
refer  the  curious. 


TITLE    VI 

DEEDS  OF  ENTAIL  AND  RELATIVE  DEEDS 

SECTION  I 

DEEDS   OF  STEICT  ENTAIL 

When  lands  are  tx)  be  entailed  it  is  usual  at  once  to  execute  a  regular 
deed  of  entail ;  but  if  this  cannot  from  any  circumstances  be  carried  out 
at  the  time,  the  object  may  be  effected  by  the  execution  of  a  trust-deed, 
the  ultimate  purpose  of  which  is  that  the  trustees  shall  execute  a  deed  of 
strict  entail  of  the  estate  in  favour  of  the  persons,  and  upon  the  conditions 
therein  specified.  We  shall,  therefore,  in  the  first  place,  give  a  style  of 
a  Deed  of  Strict  Entail,  and  then  exemplify  those  relative  trust-deeds 
which  have  been  found  necessary  or  useful  in  practice.  A  Deed  of  Entail 
should  be  complete  in  itself  and  contain  all  the  necessary  clauses.  For 
example,  a  disposition  with  a  destination  in  one  deed,  and  prohibitory, 
irritant,  and  resolutive  clauses  in  another  separate  deed,  cannot  be  read 
together  as  an  entail  (Munro,  1867,  7  M.  250 ;  Fowler,  1869,  7  M.  420). 
But  it  is  competent  to  reserve  power  to  alter  the  destination  by  a  subse- 
quent addition  or  codicil. 


1.  Disposition  and  Deed  of  Entail  (brief  F(yrm), 

DeBtination.  I,  A  {designation),  being  desirous  to  make  a  strict  entail  of  the 
heritable  subjects  after  mentioned,  DO  hereby  grant  and  dispone  to 
myself  and  the  heirs-male  of  my  body,  whom  failing,  to  the  heirs- 
female  of  my  body,  whom  failing,  to  A  B,  my  only  brother,  and  the 
heirs-male  of  his  body,  whom  failing,  to  the  heirs-female  of  his  body, 
the  eldest  heir-female  always  succeeding  without  division,  and  ex- 
cluding heirs-portioners,  whom  failing,  to  my  own  nearest  heirs  or 
assignees  whomsoever,  heritably  and  irredeemably  All  and  Whole 
(Jiere  describe  the  lands,  and  insert  or  validly  refer  to  the  real  burdcnSy 
co7iditions,  &c,,  already  constituted,  if  any),  together  with  my  whole 

Conditions,  right,  title,  and  interest,  present  and  future  therein:  But  always 
with  and  under  the  conditions  and  clause  of  registration  in  the 
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5r  of  Entails  after  written,  viz. : — Under  this  condition,  that 
the  heirs  of  entail  (a)  succeeding  in  virtue  hereof,  shall  be  obliged 
to  record  these  presents  in  the  Begister  of  Entails,  and  also  in  the 
Books  of  Council  and  Session,  and  also  to  record  these  presents  in 
the  appropriate  Easter  of  Sasines,  or  otherwise  to  expede  a  valid 
infeftment  hereupon  in  the  lands  before  disponed,  and  that  within 
six  months  after  my  death,  unless  I  shall  have  procured  these 
presents  recorded  as  aforesaid,  and  also  completed  by  registration  in 
the  S^ister  of  Sasines  or  by  infeftment  during  my  lifetime :  And 
also  under  this  condition,  that  the  said  heirs  of  entail  shall  take  and 
possess  the  said  lands  under  this  disposition  only,  and  upon  no  other 
title  whatsoever,  and  that  they  shall  use  any  other  title  thereto,  or 
to  any  part  thereof  which  they  may  acquire,  as  collateral  hereto 
only,  and  for  no  other  purpose ;  as  also  under  this  condition,  that  the 
said  heirs  of  entail  shall  be  obliged  to  insert  or  validly  refer  to  the 
foresaid  destination  and  the  clause  of  registration  in  the  Kegister  of 
Entails  hereinafter  written,  in  all  notarial  or  other  instruments  to 
follow  hereon,  and  all  future  writs,  transmissions,  and  investitures  of 
or  relating  to  the  said  lands  or  any  part  thereof :  And  also  under  this 
condition,  that  all  the  heirs  of  entail  shall  be  bound  to  pay  and  keep 
down  the  interest  on  all  debts  and  sums  of  money  affecting  or  that 
may  be  made  to  affect  the  fee  of  the  said  entailed  estate  or  any  part 
thereof,  and  all  annuities  affecting  the  same :  And  also  under  this 
condition,  that  the  said  entailed  estate  shall  not  be  affectable  by  or  be 
subject  to  any  terce  or  courtesy  of  any  wife  or  husband  of  any  of  the 
heirs  of  entail,  all  such  rights  of  terce  and  courtesy  being  hereby 
excluded :  And  I  assign  the  writs :  And  I  assign  the  rents :  And  I  obU/wtion 

to  relieve 

oblige  myself,  and  my  heirs,  executors,  and  representatives  whatso- lands  of 

ever,  to  free  and  relieve  the  lands  before  disponed  of  all  my  debts 

and  obligations :  And  I  reserve  my  liferent  of  the  said  lands,  and  Reeeryation 

of  granter's 

full  power  to  revoke  these  presents  in  whole  or  in  part:  And  I  liferent,  and 

*  -^  ■*•  power  to 

dispense  with  the  delivery  hereof :  And  I  authorise  registration  of  re^ok®- 

.  Clause  of 

these  presents  in  the  Register  of  Entails  and  grant  full  power  to  registration 

as  my  procurators,  or  to  any  of  the  heirs  of  entail  °'  Entails. 
foresaid,  to  present  these  presents  before  the  Lords  of  Council  and 
Session  judicially,  and  procure  the  same  recorded  in  said  register, 
and  that  at  the  expense  of  the  heir  of  entail  in  possession  at  the 

(a)  If  the  entailer  is  not  himself  the  institute,  the  conditions  in  the  deed  must 
be  directed  against  the  institute  as  well  as  against  the  heirs. 
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time :  And  I  consent  to  the  registration  hereof  for  preservation. — Ix 
WITNESS  WHEKEOF,  &c.  {complete  Testing  Clause  in  the  usual  way). 


2.  Disposition  and  Deed  of  Entail  {fvller  Form). 

Narrative  I,  A  {designation),  CONSIDERING  that  I  am  desirous  to  execute  a 

Cl&llBOa 

strict  entail  of  the  heritable  subjects  after  mentioned  belonging  to 
Diapositivo  DIG,  do  hereby  dispone,  convey,  and  majce  over  to  myself  (a)  and  the 

clauao 

heirs-male  of  my  body  (or  otherwise  as  the  entailer  shall  desire),  whom 
failing  {here  follows  the  rest  of  the  destination),  the  eldest  heir-female, 
always  succeeding  without  division,  and  excluding  heirs-portioners 
throughout  the  whole  course  of  the  succession,  whom  all  failing,  ta 
my  own  nearest  heirs  and  assignees  whomsoever,  heritably  and  irre- 
deemably, All  and  Whole  (here  describe  the  lands,  and  insert  or 
validly  refer  to  the  real  burdens,  conditions,  &c.,  already  constituted,  if 
any),  together  with  my  whole  right,  title,  and  interest,  present  and 
Real  future,  therein:   But  declaring  always  that  the  said  lands  and 

annmtiea.  estate  are  hereby  disponed  to  myself  and  the  heirs  of  entail  before 
mentioned,  under  the  real  burden  of  the  payment  to  the  persona 
respectively  after  mentioned,  during  their  respective  lives,  of  the 
several  annuities  hereinafter  specified,  viz,  (Jiere  specify  th-e  annuities, 
and  naine  and  design  the  annuitants)',  which  annuities  shall  be 
respectively  payable  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas,  by  equal  portions,  beginning  the  first  term's  payment 
thereof  at  the  first  term  of  Whitsunday  or  Martinmas  after  my  deaths 
for  the  half-year  following  (or  preceding,  as  may  he  desired),  and  so 
forth  half-yearly  thereafter  during  the  subsistence  thereof,  with 
interest  at  five  per  cent,  from  the  respective  terms  of  payment 
during  the  not-payment  of  the  same,  and  which  annuities  and  any 
interest  to  become  due  thereon  are  hereby  declared  to  be  real  and 
preferable  burdens  upon  and  afifecting  the  lands  and  estate  before 
disponed,  and  as  such  shall  be  recorded  in  the  appropriate  Register 
of  Sasines  as  part  of  these  presents,  or  inserted  in  any  Notarial  or 
other  Instrument  to  be  expede  hereon,  and  shall  also  be  inserted  or 
validly  referred  to  in  all  future  transmissions  and  investitures  of  the 
said  lands  and  estate,  until  the  said  annuities  shall  have  ceased  to  be 
payable  or  have  been  extinguished  or  discharged — otherwise  such 

(a)  See  note,  p.  201. 
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titles,  transmissions,  and  investitures  shall  be  void  and  null:  And  clause  of 

devolution 

FURTHER,  PROVIDING  and  DECLARING  that  whereas  it  is  my  wish  and »» event  of 

'  •'  siiccession 

intention  that  my  said  lands  and  estate  shall  not  be  permanently  ^^te  ^n- 
held  and  enjoyed  along  with  the  lands  and  estate  of  Y,  presently  ^°^' 
belonging  to  :  Therefore,  in  case  any  of  the  heirs  of 

entail  succeeding  to  my  said  lands  and  estate  by  virtue  hereof  shall 
have  previously  succeeded  or  shall  subsequently  succeed  to  the  said 
lands  and  estate  of  Y,  and  in  case  such  heir  shall  at  the  time  of  his 
or  her  death  leave  (in  addition  to  an  eldest  son  or  other  descendant 
succeeding  to  the  said  lands  and  estate  of  Y)  a  second  or  other 
younger  son,  or  any  descendant  of  the  body  of  a  second  or  other 
younger  son  previously  deceased,  then,  and  in  that  case,  my  said 
lands  and  estate  before  disponed  shall,  upon  the  death  of  such  heir, 
descend  to  and  devolve  upon  his  or  her  second  and  other  younger 
sons  successively  in  their  order,  and  the  heirs-male  of  their  bodies, 
whom  failing,  the  heirs-female  of  their  bodies  respectively,  excluding 
the  eldest  son  or  heir  entitled  upon  such  death  to  succeed  to  the  said 
lands  and  estate  of  Y,  without  prejudice  nevertheless  to  such  eldest 
son  or  the  heirs-male  or  female  of  his  body  in  their  order,  having 
right  to  succeed  to  my  said  lands  and  estate  before  disponed,  after 
the  failure  of  such  second  and  other  younger  sons  and  the  heirs-male 
or  female  of  their  bodies,  in  case  such  failure  shall  happen,  but 
always  subject  to  the  provision  and  declaration  before  written  (a): 
And  DECLARING  ALSO,  as  it  is  hereby  expressly  provided  and  declared,  Deed  to  be 
..-t  a»  bebr^^tten  DUp^tioo  »  g»»ted  b,  »,,  a„d  .hll  b,  ^. 
accepted  by  the  heirs  of  entail  substituted  to  me  as  hereinbefore  »^°^  e^'*^^- 
written,  under  the  whole  conditions  of  a  Strict  Entail,  to  the  effect  conditions 

of  entail. 

of  prohibiting  alienation,  contraction  of  debt,  and  alteration  of  the 
order  of  succession,  and  also  under  the  further  conditions  after 
written,  viz. : — Under  this   condition,  that  the  heirs  of  entail  sue-  Entail  to 
ceeding  in  virtue  hereof  to  the  said  lands  and  estate  before  disponed,  in  Register 

.  .  11     1     11    1        1  1  of  Tailzies, 

hereinafter  designated  as  "  the  entailed  estate,    shall  be  bound  to  and  feudal 

^  '  title  csom- 

record  this  Disposition  and  Deed  of  Entail  in  the  Eegister  of  Tailzies,  pitted. 
and  also  in  the  Books  of  Council  and  Session,  and  also  to  record  the 
same  in  the  appropriate  Eegister  of  Sasines,  or  otherwise  to  complete 
a  valid  feudal  title  to  the  said  entailed  estate  within  the  space  of  one 
year  after  my  death,  unless  the  same  shall  have  been  done  by  myself 

(a)  Ajs  to  pro^dsions  granted  by  an  heir  in  possession  prior  to  devolution,  see 
Hunter  Blair,  1  F.  437. 
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Name  and 
arms. 


Heira  to 
possess 
nnder  deed 
of  entail 
alone. 


Provisions 
of  entail  to 
be  inserted 
or  referred 
in  whole 
titles  of 
estate. 


No  acts  to 
be  done 
inferring 
adjudica- 
tion or 
forfeiture. 


Interest  of 
debts, 
annual  bur- 
dens, &c, 
to  be  kept 
down. 


Husband  of 
heiress  in 
possession 
to  bear 
name  and 
arms  of 
entailer. 


in  my  lifetime :  And  also  under  this  condition,  that  the  said  heirs  of 
entail  shall  be  bound  and  obliged  to  assume,  use,  and  constantly 
retain  in  all  time  after  the  succession  to  the  said  entailed  estate  shall 
open  to  them  respectively,  the  surname  of  A,  and  the  arms  and 
designation  of  A  of  X  (a) :  And  to  take  and  possess  the  said  entailed 
estate  under  and  by  virtue  of  this  Disposition  and  Deed  of  Entail, 
and  of  the  rights  and  investitures  to  follow  hereon,  and  by  no  other 
right  or  title  whatever  which  may  be  inconsistent  herewith  or  preju- 
dicial hereto,  and  that  they  shall  be  bound  to  use  any  other  title 
which  they  may  have  or  acquire  to  the  said  entailed  estate,  or  to  any 
part  or  parts  thereof,  as  collateral  hereto  only,  and  for  no  other  pur- 
pose whatever:  And  that  they  shall  be  bound  to  insert  in  any 
instrument  to  follow  hereon  the  whole  destination  and  order  of 
succession  before  written,  and  also  the  whole  conditions  of  the  entail, 
and  also  the  clause  of  registration  in  the  Eegister  of  Tailzies,  and  also 
to  insert  or  validly  refer  to  the  said  destination  and  order  of  succession 
and  conditions  of  the  entail  and  clause  of  registration  in  the  Eegister 
of  Tailzies  in  all  other  writs,  transmissions,  and  investitures  of  the 
said  entailed  estate,  or  of  any  part  or  parts  thereof,  otherwise  the 
same  shall  be  void  and  null :  And  under  this  condition  also,  that  it 
shall  not  be  lawful  to  any  of  the  heirs  of  entail  to  innovate,  alter, 
infringe,  or  contravene  this  entail  in  any  way,  or  to  do  any  act,  ci\al 
or  criminal,  which  shall  be  the  ground  of  any  adjudication,  eviction, 
or  forfeiture  of  the  said  entailed  estate,  or  any  part  thereof,  or  in  any 
way  affect  or  burden  the  same,  or  the  rents  thereof,  to  the  prejudice 
of  the  succeeding  heirs  of  entail:  And  that  all  the  heirs  of  entail 
in  their  order  successively  shall  be  bound  to  pay  and  keep  down  the 
interest  on  all  debts  and  sums  of  money  affecting,  or  that  may  be 
made  to  affect,  the  fee  of  the  said  entailed  estate,  or  any  part  thereof, 
and  also  all  annuities  which  may  affect  the  said  entailed  estate, 
and  also  all  feu-duties  and  casualties  and  public  and  parochial  bur- 
dens and  other  charges  properly  payable  out  of  the  rents  of  the 
said  estate,  and  never  to  allow  the  said  interest,  annuities,  burdens, 
and  charges,  or  any  part  thereof,  to  fall  into  arrear ;  And  also  under 

(a)  See  Hunter  v.  IFeston,  9  R.  492.  If  thought  advisable,  the  following 
addition  may  also  be  made  to  this  clause  : — And  the  husband  of  each  of  the 
female  heirs  of  entail  who  shall  succeed  to  the  said  entailed  estate,  shall  also  be 
bound  and  obliged  to  assume,  use,  bear,  and  constantly  retain  the  said  surname 
and  arms  in  all  time  after  his  marriage,  if  his  wife  shall  then  be  in  possession  of 
the  said  entailed  estate,  or  after  the  succession  thereto  shall  open  to  her  if  his 
marriage  with  her  shall  have  previously  taken  place. 
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this  condition,  that  the  said  entailed  estate  shall  not  be  affectable  Tenoeand 

'  courtesy 

by  or  subject  to  any  terce  or  courtesy  of  the  wife  or  husband  of  any  excluded. 
of  the  heirs  of  entail — all  such  terces  and  courtesies  being  hereby 
expressly  excluded:  And  also  under  this  condition,  that  the  said  Heir  in  poe- 

session  to 

heirs  of  entail  shall  be,  as  they  are  hereby,  prohibited  from  allowing  pu™  ad- 
any  adjudication  to  pass  against  the  said  entailed  estate,  or  any  part  "^tL^^"®* 
thereof,  and  as  often  as  any  creditor  or  other  person  holding  any 
debt  or  incumbrance  affecting  or  that  may  be  made  to  affect  the 
entailed  estate,  or  any  part  thereof,  shall  call  for  payment  of  such 
debt  or  incumbrance,  or  take  any  step  in  order  to  obtain  pay- 
ment thereof,  or  to  bring  any  part  of  the  entailed  estate  to  sale, 
the  heir  of  entail  in  possession  for  the  time  shall  be  bound  to  pay 
such  debt  or  incumbrance,  or   to   obtain  the   same  transferred  to 
another  creditor,  all  at  the  expense  of  the  heir  in  possession  at 
the  time;  but  nothing  herein  contained  is  intended  to  abridge,  or 
shall  abridge,  the  powers  of  the  heirs  of  entail  under  the  Entail 
Acts   of  charging  the  said  debts   or  incumbrances  upon  the   said 
entailed  estate,  or  otherwise  taking  advantage  of  the  powers  conferred 
hv  the   said  Acts :   And  also  under  this  condition,  that   the  said  Cutting 

*  ^  wood. 

heirs  of  entail  shall  be,  as  they  are  hereby,  prohibited  from  cutting 
down  wood  within  the  policy  attached  to  the  mansion-house,  unless 
in  the  course  of  necessary  management  and  thinning,  except  such 
trees  as  have  begun  to  decay:   And  with  and  under  this  cox- Nea^r heir 
DITION  also,  that  in  case  any  of  the  heirs  of  entail  succeeding  to  aSe^cmi- 

travention^ 

the  said  entailed  estate  shall  by  any  contravention  of  the  entail 
incur  an  irritancy  or  forfeiture  of  his  or  her  right  to  the  said 
entailed  estate,  and  the  same  shall  be  declared  in  favour  of  the 
next  heir  of  entail  in  being  for  the  time,  and  in  case  thereafter  a 
nearer  heir  shall  exist,  although  descended  of  the  contravener's  body, 
then  and  in  that  case  the  remoter  heir  who  happened  to  be  the  next 
heir  in  being  at  the  time  of  the  contravention  shall  be  bound  and 
obliged  immediately  upon  the  existence  of  such  nearer  heir  to  denude 
of  the  right  to  the  said  entailed  estate  in  favour  of  the  said  nearer 
heir  so  existing,  and  the  heirs  hereby  called  after  him  or  her,  subject 
to  all  the  conditions  of  the  entail,  reserving  nevertheless  to  such 
remoter  heir  so  succeeding  upon  a  contravention  as  aforesaid  the 
free  rents  and  proceeds  of  the  said  entailed  estate  from  the  time 
of  his  or  her  succession  until  the  existence  of  such  nearer  heir: 
But  declaring  that  any  annuity  to  the  husband  or  wife  of  such 
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remoter  heir,  or  any  provisions  to  children  which  may  have  been 
granted  by  such  heir,  intended  to  afifect  the  said  entailed  estates,  or 
rents  thereof,  or  the  heirs  of  entail  succeeding  thereto,  or  which 
might  have  that  efifect,  shall  cease  and  become  void  as  affecting 
the  entailed  estate  upon  the  said  nearer  heir  coming  into  existence, 
and  the  said  entailed  estate  and  rents  thereof,  and  heirs  of  entail 
succeeding  thereto,  shall  thenceforth  be  absolutely  freed  and  dis- 
burdened of  the  same :  And  I  authorise  registration  of  these  presents 
oiMse, .  in  the  Eegister  of  Tailzies,  and  grant  full  power  and  authority  to 
regiBtration.  3.8  my  procurators,  or  any  of  the  heirs  of  entail,  to  cause 

present  these  presents  before  the  Lords  of  Council  and  Session  judi- 
cially, and  to  procure  the  same  recorded  in  the  Eegister  of  Tailzies, 
and  to  expede  infeftments  thereon  agreeably  thereto  and  in  terms  of 
law,  and  that  at  the  expense  of  the  heir  of  entail  in  possession  for 
the  time :  And  I  assign  the  writs :  And  I  assign  the  rents :  And  I 
oblige  myself  and  my  heirs,  executors,  and  representatives  whom- 
soever, to  free  and  relieve  the  said  entailed  estate  of  all  my  debts 
and  obligations,  except  those  hereby  charged  upon  my  said  estate : 
And  I  reserve  power  to  alter  or  revoke  these  presents  at  any  time 
of  my  life:  And  I  dispense  with  the  delivery  hereof  during  my 
life:  And  I  consent  to  registration  for  preservation. — In  witness 

WHEREOF,  &C. 

If  it  is  desired  to  entail  or  settle  plate,  pictures,  or  other  moveables, 
as  far  as  that  can  validly  be  done,  the  following  clause  may  be  used  (a) : — 

And  further,  I,  do  hereby  assign,  convey,  and  make  over  to 
myself,  and  the  heirs  of  entail  foresaid,  the  whole  plate  and 
pictures  which  are  in  the  mansion-house  of  at  the 

date  hereof,  or  have  been  temporarily  removed  therefrom  for 
safe  custody  in  the  ,  and  are  now  deposited  therein ; 

which  plate  and  pictures  I  desire  to  be  preserved  as  heirlooms  by 
the  successive  heirs  of  entail  in  possession — all  as  the  same  are 
specified  in  the  lists  hereto  annexed  and  subscribed  by  me  as 
relative  hereto:  And  it  is  hereby  expressly  provided  and  declared 
that  the  said  plate  and  pictures  shall  in  all  time  coming  belong  to 
myself  and  the  heirs  of  entail  substituted  to  me  as  aforesaid, 
and  shall   be   held   and    enjoyed    by   me    and    them   successively, 

(a)  As  to  the  effect  of  this  clause,  see  Kinnear  v.  Kinnear^  4  R.  705  ;  Sandys  v. 
Sandys,  25  R.  261  ;  Adam's  Trustees,  I  F.  1042. 
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along  with  the  lands  and  estates  hereby  conveyed,  and  as  part  and 
portion  of  the  entailed  estate,  and  that  it  shall  not  be  lawful  to, 
nor  in  the  power  of,  the  said  heirs  of  entail  or  any  of  them  to  leave 
or  bequeath  the  said  plate  or  pictures  or  any  of  them  to  any  other 
person  or  persons  than  those  to  whom  they  are  hereby  specially 
destined,  nor  to  sell,  dispose  of,  pledge,  exchange,  gift,  or  alter  them 
or  any  of  them  so  as  to  lessen  the  value  thereof,  or  to  put  away  the 
same  or  any  of  them  on  any  account  whatever,  nor  shall  they  suffer 
or  permit  the  same  or  any  of  them  to  be  attached,  evicted,  or  carried 
off  by  the  diligence  of  creditors ;  but  they  are  hereby  taken  bound, 
and  by  acceptance  of  the  said  lands  and  estates  and  moveable  effects 
under  this  Deed  of  Entail  they  hereby  respectively  bind  themselves, 
to  respect  my  wishes  with  regard  to  the  said  plate  and  pictures,  and 
to  preserve  the  same  as  heirlooms,  and  to  take  all  proper  care  of  them, 
so  that  the  said  plate  and  pictures  shall  be  kept  unhurt  and  entire 
for  the  use  and  benefit  of  the  heirs  entitled  to  succeed  to  the  said 
lands  and  estate  in  all  time  coming :  Declaring  always  that  in  case 
any  of  the  heirs  of  entail  taking  or  succeeding  to  the  said  lands  and 
»tate  and  plate  and  pictures  in  virtue  of  this  Deed  of  Entail  shall 
contravene  the  before-written  prohibitions  and  conditions  or  any  of 
them  with  reference  to  the  said  plate  and  pictures  or  any  part 
thereof,  or  shall  fail  or  n^lect  to  obey  or  perform  the  said  conditions 
or  any  of  them,  not  only  shall  all  such  acts  and  deeds  of  contravention 
be  void  and  null  and  of  no  effect,  but  also  the  person  so  contravening 
shall  for  himself  only  ipso  /ado  lose,  amit,  and  forfeit  all  right,  title, 
and  inter^t  which  he  has  to  the  said  lands  and  estate  and  plate  and 
pictures,  and  the  said  lands  and  estate  and  plate  and  pictures  shall 
thereupon  devolve,  accresce,  and  belong  to  the  next  heir  appointed 
to  succeed,  although  descended  of  the  contravener's  own  body,  in  the 
same  manner  as  if  the  contravener  were  naturally  dead  and  had  died 
before  the  contravention:   And  declaring  further,  as  it  is  hereby 
expressly  provided  and  declared,  without  prejudice  as  regards  the 
said  plate  and  pictures  to  the  prohibitory,  irritant,  and  resolutive 
clauses  hereinbefore  written  with  reference  thereto,  that  the  before- 
written   Disposition   of  the  said   lands  and  others   and  plate   and 
pictures  is  granted  by  me,  and  shall  be  accepted  by  the  said  heirs 
of  entail  hereinbefore  substituted  to  me  as  a  strict  entail. 
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8.  Deed  of  Revocation  of  Entail. 

I,  A  (designation),  coxsiDERrNG  that  by  Disposition  and  Deed  of 
Entail  dated  the  day  of  ,  and  recorded  in. 

the  Register  of  Entails  the  day  of  19     , 

I  granted  and  disponed  to  myself  and  the  heirs-male  of  my  body ; 
whom  failing,  to  the  other  heirs  of  entail  therein  mentioned,  All  and 
Whole  my  lands  and  estate  of  X,  and  others  therein  described,  but 
always  with  and  under  the  conditions,  prohibitions,  and  provisions 
therein  written,  in  which  Deed  of  Entail  I  reserved  to  myself  fuH 
power  to  revoke  or  alter  the  same,  and  that  I  have  resolved  to  revoke 
the  said  deed :  Thebefore  I  hereby  revoke  the  said  Disposition  and 
Deed  of  Entail,  with  all  that  has  followed  or  might  have  been  com- 
petent to  follow  thereupon :  And  I  dispense  with  the  delivery  hereof: 
And  I  consent  to  the  registration  hereof  for  preservation,  and  also  to 
registrajjion  in  the  Register  of  Tailzies  for  publication. — In  witness 

WHEREOF,  &c. 

If  infeftment  has  passed  on  the  entail,  a  simple  deed  of  revocation  will 
not  be  sufficient  unless  it  shall  also  contain  dispositive  words  and  executive 
clauses,  in  order  to  constitute  a  new  investiture.  Without  such  words  and 
clauses  it  will  operate  merely  as  a  ground  of  action  so  as  to  enable  the 
heir  of  the  granter  under  the  old  investiture  to  adjudge  the  estate  from 
the  heir  under  the  entailed  investiture. 


SECTION  II 
TRUST-DEEDS  RELATIVE  TO  ENTAILS 

fuchtra^  ^^  frequently  happens  that  the  estate  of  the  entailer  is  encumbered 
deeds.  with  debts,  and  to  discharge  these  before  the  entail  shall  come  into  opera- 
tion various  schemes  have  been  put  in  practice  according  to  circumstances 
of  the  parties. 

1st.  The  deed  of  entail  has  contained  express  power  to  the  heirs  of 
tailzie  to  sell  so  much  of  the  entailed  lands  as  should  be  sufficient  to  pay 
the  debts  and  obligations  of  the  entailer. 

Or  2nd,  A  power  has  been  given  to  the  heir  of  entail  in  possession  to 
sell  particular  parts,  specially  described,  of  the  entailed  estate. 

In  the  first  case,  under  the  old  law,  it  was  usual  to  bring  a  declarator 
before  the  Court  of  Session  against  the  whole  heirs  of  entail  to  have  the 
amount  of  the  debts  due  by  the  entailer  ascertained,  and  on  this  being 
done,  the  Court  fixed  the  value  of  such  of  the  lands  as  were  sufficient  for 
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paying  off  the  debts,  and  as  might  be  disposed  of  most  conveniently  for 
the  rest  of  the  estate,  and  granted  warrant. 

But  in  the  second  case,  where  the  lands  to  be  sold  were  expressly 
pointed  out  by  the  entailer,  the  heir  in  possession  was  in  use  to  sell 
without  any  application  to  the  Court. 

It  waa  found,  however,  that  in  adopting  either  of  the  above  methods 
the  real  intention  of  the  entailer  ran  a  risk  of  not  being  carried  into 
execution ;  for  the  lands  sold  were  generally  purchased  by  a  trustee  for 
the  heir  of  entail  at  an  inadequate  price.  It  has,  therefore,  of  late  been 
the  practice  to  interpose  trustees  for  carrying  the  entailer's  purposes  into 
effectw  The  form  of  the  trust-deed  is  necessarily  varied,  according  to  the 
views  of  the  entailer. 

Where  the  debts  due  by  the  entailer  are  inconsiderable,  the  practice  EntaU  bur- 
has  been  adopted  of  granting  a  trust  conveyance  of  a  certain  part  of  the  ^^^deed! 
rents  of  the  estate,  or  of  a  fixed  annuity  out  of  the  estate,  calculated  to 
dear  off  the  debts  of  the  entailer.    A  regular  deed  of  entail  is  at  the  same 
tame  executed,  on  which  the  trust-deed  operates  as  a  burden.     But  where 
the  debts  of  the  entailer  are  considerable,  and  where  in  all  probability  it 
will  be  necessary  to  sell  a  part  of  the  entailed  estate,  it  has  been  a  common 
practice  either  to  execute,  along  with  a  regular  deed  of  entail,  a  relative  Estate  con- 
tmst-deed,  conveying  the  whole  entailed  lands  to  trustees,  for  the  purpose  t^t topay 
of  paying  off  the  entailer's  debts,  and  having  the  effect  oif  suspending  the  ^^renfter^ 
operation  of  the  entail  during  the  subsistence  of  the  trust,  or  to  convey  entail. 
to  trustees  the  truster's  whole  estate,  including  the  lands  which  he  desires 
to  be  entailed  in  trust,  to  realise  the  estate  other  than  the  lands  to  be 
entailed,  and  to  apply  the  same,  with  the  rents  arising  from  the  lands 
to  be  entailed,  during  the  subsistence  of  the  trust,  in  payment  of  the 
truster's  debts,  and  after  these  have  been  paid  off,  to  entail  the  lands. 
An  example  of  a  trust-deed  applicable  to  the  last  method,  which  is  the 
one  to  be  preferred,  will  now  be  given. 


1.  TniSt-Disposition  and  Settlement  /or  Payment  of  the  Truster's 
DebtSy  and  thereafter  making  an  ErvtaU  of  his  Lands. 

I,  A  {desiffnation),  having  resolved  to  make  the  following  settle- 
ment of  my  affairs  in  the  event  of  my  death,  do  hereby  dispone,  conveyance 

•  to  trustees. 

ASSIGN,  CONVEY,  and  MAKE  OVER  to  F,  G,  and  H  (designations),  and 
to  such  other  person  or  persons  as  may  be  hereinafter  named  by  me 
or  assumed  by  the  trustees  or  trustee  acting  under  these  presents  for 
the  time,  and  to  the  acceptors  and  survivors,  or  acceptor  and  survivor 
of  the  persons  before  named,  or  to  be  named  or  assumed  as  aforesaid, 
as  trustees  for  executing  the  trust  hereby  created  (all  of  whom,  or 
the  trustees  or  trustee  acting  for  the  time,  are  hereinafter  referred 
to  as  "my  tnistees"),  the  majority  of  my  trustees  accepting  and 
acting  and  resident  in  Great  Britain  for  the  time  being  always  a 
quorum,  and  to  the  assignees  of  my  trustees  All  and  Sundry,  the 
whole  estate,  property,  and  effects,  heritable  and  moveable,  real  and 

JUR.  S. — ^I.  14 
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Parpoaes  of 
trust. 

1.  Payment 
of  debts, 
death-bed 
and  funeral 
expenses, 
expenses  of 
trust  man- 
a^irement, 

{>ublic 
>urden8, 
Ac. 


2.  Manaion- 
house,  Ac.t 
to  bo  kept 
in  repair. 


Game  to  be 
kept  up. 


3.  Estate 
repairs  and 
improve- 
ments. 


4.  Interest 
of  truster's 
debts  and 
marriage 
contract 
provisions 
to  be  paid. 


personal,  of  every  kind  and  wherever  situated,  now  belonging  to  nie, 
or  which  shall  belong  to  me  or  be  subject  to  my  disposal  at  the  time 
of  my  death ;  And  in  particular,  without  prejudice  to  the  foregoing 
general  conveyance,  All  and  Whole  my  lands  of  X  and  others,  viz. 
{here  describe  or  validly  refer  to   the  lands  intended   to  be  specially 
conveyedy  and  real  burdens,  conditions,  cfec,  already  constituted,  if  anr/), 
with  all  my  right,  title,  and  interest  present  and  future  in  the  whole 
estate,  property,  and  effects,  generally  and  particularly  before  con- 
veyed, and  the  whole  writs,  titles,  vouchers,  and  instructions  thereof : 
Declaring  always  that  these  presents  are  granted  by  me  in  trust 
for  the  uses  and  purposes  following : — ^That  is  to  say  (l7i  the  first 
jylace)  For  payment  of  all  my  just  and  lawful  debts,  sick-bed  and 
funeral  expenses,  and  the  expenses  of  executing  and  managing  this 
trust  and  all  feu,  blench,  and  teind  duties,  and  minister's  stipend,  and 
all  public,  parochial  and  local  burdens  of  every  kind  exigible  furth 
of  the  lands  of  X  and  others  hereinbefore  specially  conveyed;  {In 
the  second  place)  They  shall  pay  such  sums  as  shall  appear  to  them 
to  be  necessary  or  proper  to  be  expended  from  time  to  time  for 
putting  or  keeping  in  repair  the  mansion-house  of  X,  and  furniture 
and  other  effects  therein,  and  offices,  gardens,  and  pleasure-grounds 
thereof,  and  for  adding  to  the  furniture  and  other  effects  in  the  said 
mansion-house,  and  for  keeping  up  the  game  on  my  said  lands  and 
estate — all  which  it  is  my  desire  that  my  trustees  shall  keep  up  and 
maintain  at  their  discretion  during  the  subsistence  of  this  trust ;  {In 
the  third  place)  They  shall  pay  all  sums  which  shall  appear  to  them 
to  be  necessary  or  proper  to  be  expended  in  keeping  up  and  main- 
taining the  buildings,  fences,  drains,  roads,  and  plantations  on  the 
said  lands  of  X  and  others,  in  good  condition  and  repair,  or  for 
erecting  any  additional  buildings,  or  making  any  additional  fences, 
drains,  roads,  or  plantations,  or  executing  any  other  works  of  any 
kind    on    the    said    lands   and   others   which   they   may   consider 
necessarj^  for  the  improvement,  management,  cultivation,  or  letting 
of  the  same,  or  for  the  working  or  letting  of  any  stone  quarries  or 
minerals  therein ;  {In  the  fourth  place)  They  shall  pay  the  interest 
then  due  or  to  become  due  upon  all  debts  owing  by  me  at  the  time  of 
my  death,  whether  heritably  secured  or  not,  and  the  interest  on  any 
provisions  payable  to  my  children  under  and  in  terms  of  the  Con- 
tract of  Marriage  entered  into  between  me  and  B,  my  wife,  dated 

,  or  under  any  bond  of  provision  granted  or  to  be 
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hereafter   granted  by  me  in  favour  of  my  said  children  or  any  of 

them — so  long  as  the  said  debts  and  provisions  shall  remain  unpaid ; 

and  my  trustees  shall  also  pay  as  they  become  due  any  annuities 

which  may  have  been  granted  by  me  to  my  wife  or  any  other  person 

or  persons ;  (/n  the  fifth  place)  It  shall  be  in  the  power  of  my  trustees,  5.  To  allow 

at  their  discretion,  to  allow  the  heir  who,  but  for  the  existence  of  the  entail  to 

trust  hereby  created,  would  under  the  entail  hereinafter  directed  to  mansion- 

^  house. 

be  made  be  entitled  to  the  possession  of  my  said  lands  of  X  and 
others,  to  occupy  and  possess  free  of  rent,  feu-duties,  public  burdens, 
and  taxes  the  mansion-house  of  X,  and  furniture  and  other  effects 
therein,  and  offices,  gardens,  and  policies  pertaining  thereto,  with  the 
free  use  and  enjoyment  of  the  game  on  my  said  lands  of  X  and  others, 
and  that  either  by  a  permanent  arrangement  and  appointment  to 
continue  during  the  trust  and  the  life  of  such  heir,  or  by  a  temporary 
arrangement  for  any  shorter  period ;  and  I  hereby  direct  my  trustees 
to  pay  to  such  heir  for  the  time  being,  an  annuity  of  £  sterling  AUowance 

to  heir. 

tree  of  income-tax  and  all  other  deductions  (said  tax  being  paid  by 
my  trustees)  during  his  life  and  the  subsistence  of  the  trust  until  the 
execution  of  the  Disposition  and  Deed  of  Entail  after  mentioned,  and 
that  at  two  t-erms  in  the  year,  Whitsunday  and  Martinmas,  by  equal 
portions  in  advance,  beginning  the  first  term's  payment  thereof  at  the 
first  of  these  terms  which  shall  happen  after  my  decease,  for  the 
half-year  following,  and  so  forth  half-yearly  thereafter,  with  a  fifth 
part  more  of  each  term's  payment  of  the  said  annuity  of  penalty  in 
case  of  failure  in  punctual  payment  of  the  same,  and  interest  of  the 
said  sum  at  the  rate  of  five  per  centum  per  annum,  from  the  said 
respective  terms  during  the  non-payment ;  which  annuity  shall  be  Allowance 
an  alimentary  provision  to  such  heir  for  the  time  beins:,  and  it  shall  declared 

«/   x-  o'  alimentary. 

not  be  in  his  power  to  assign  or  otherwise  dispose  of  the  same  by 
anticipation,  nor  shall  the  same  be  liable  for  his  debts  or  deeds,  or  be 
subject  to  the  diUgence  of  his  creditors ;  {In  the  sixth  place)  They  6.  Residue 

to  be  ap> 

shall  apply  the  whole  residue  and  remainder  of  the  trust-estate  piied  in 

**   "^  payment  of 

(other  than  my  said  lands  of  X  and  others,  and  furniture  and  other  ^®°*®- 
effects  in  the  mansion-house),  and  prices  and  proceeds  thereof,  and 
interest  or  other  income  accruing  thereon,  including  the  free  yearly 
surplus  or  balance  of  the  rents  of  my  said  lands  of  X  and  others 
remaining  in  their  hands  from  time  to  time,  after  fulfilment  of  the 
prior  or  other  purposes  before  written,  in  or  towards  payment  of  the 
capital  of  the  debts  which  shall  be  due  by  me  at  my  death,  or  which 
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may  affect  1117  said  lands  of  X  and  others,  and  of  the  provisions  to 
my  children  which  have  been  or  may  hereafter  be  granted  by  me  as 
aforesaid,  and  of  any  legacies  which  I  may  hereafter  bequeath  to  any 
person  or  persons  by  any  writing  under  my  hand,  and  that  in  such 
•  order  or  by  such  payments  as  my  trustees  sliall  think  proper   or 

to?ntan'*°'*  find  most  convenient;  and  {lastly)  After  the  whole  debts,  legacies, 
^*'*^*         and  provisions,  before  mentioned,  shall  have  been  paid  and  discharged, 
I  direct  and  appoint  my  trustees  to  convey  and  make  over  my  said 
lands  of  X  and  others  hereinbefore  disponed,  by  a  valid  and  formal 
Disposition  and  Deed  of  Strict  Entail  (a)  to  and  in  favour  of  the 
heirs-male  of  my  body  {or  such  heirs  as  may  he  intended  to  be  first 
favoured),  whom  failing  {here  insert  such  further  destination  as  inay  be 
desired),  whom  failing,  to  my  nearest  heirs  and  assignees  whomsoever, 
the  eldest  heir-female  and  the  descendants  of  her  body  always  ex- 
cluding heir-portioners  and  succeeding  without  division  throughout 
the  whole  foresaid  course  of  succession ;  and  upon  such  Disposition 
and  Deed  of  Entail  being  executed  by  my  trustees,  and  completed 
in  manner  after  directed,  the  trust  hereby  created  shall  cease  and 
determine,  except  as  regards  any  surplus  funds  then  remaining  in  the 
hands  of  my  trustees,  and,  subject  to  the  said  exception  and  the 
direction  hereinafter  written  relative  thereto,  the  right  of  my  trustees 
shall  thereupon  be  extinguished,  and  my  said  lands  and  estate  shall 
thenceforth  be  possessed  and  enjoyed  by  the  institute  or  heir  of 
entail  entitled  thereto  under  the  Disposition  and  Deed  of  Entail  to 
be  executed  by  my  trustees  as  aforesaid,  freed  and  disburdened  of 
this  trust:  Provided  always,  that  in  case,  after   the  whole  debts, 
legacies,  and  provisions  before  mentioned  shall  have  been  paid  and 
discharged  as   aforesaid,   any  annuities  granted   by  me  shall  still 
subsist,  the  future  payment  of  such  annuities  during  the  subsist- 
ence thereof  shall  be  secured  and  made  a  charge  by  my  trustees 
by  way  of  real  burden  or  otherwise  upon  my  said  lands  and  estate, 
and  the  institute  and  heirs  of  entail  acquiring  and  succeeding  to  the 
Discharg©    samc,  in  such  form  and  manner  as  my  trustees  may  think  fit :  And 

to  trustees 

by  institute  provided  also  that  the  institute  or  heir  of  entail,  entitled  at  the  date 
oSdSai*™""  ^^  ^^®  execution  and  delivery  of  the  said  Disposition  and  Deed  of 

heirs.  ■ — — — ■ 

(a)  In  connection  with  all  trust-deeds  to  make  entails  there  ought  always  to 
be  a  clear  direction  to  execute  a  strict  entail.  If  trustees  with  such  a  direc- 
tion make  an  invalid  entail  the  institute  cannot  challenge  it  to  the  prejudice 
of  subsequent  heirs  {Octerlony  v.  Oderlony,  4  R.  587  ;  Sandys  v.  Sandys,  25  R. 
261). 


TRUST-DEEDS    RELATIVE   TO   ENTAILS  213 

Entail  to  the  possession  of  the  said  lands  and  estate  shall  be  bound 
to  grant  and  deliver  to  my  trustees  a  full  discharge  and  ratification 
of  their  actings,  intromissions,  and  management  in  the  execution  of 
the  trust  hereby  created,  so  far  as  the  trust  can  then  be  wound  up, 
which  discharge  and  ratification  shall  bind  and  be  good  against  all 
the  succeeding  heirs  of  entail ;  And  with  regard  to  any  surplus  Funda  in 
fands  which  may  remain  in  the  hands  of  my  trustees  at  the  date  |j*°2edat 
of   the   execution  of  the   said  Disposition  and  Deed  of  Entail,  I  ^Ssl**' 
direct  that  in  case  such  funds  shall  not  exceed  the  sum  of  £ 
sterling,  they  shall  pay  and  make  over  the  same,  with  any  securi- 
ties   they  may   hold   therefor,  to   the   institute  or  heir  of  entail 
then   entitled  to   the  said  lands  and  estate,  upon  a  receipt  and 
discharge  to  be  granted  to  them  by  such  institute  or  heir;  but  if 
such  funds  shall  exceed  said  sum  of  £  ,  they  shall  retain  the 

same,  and  shall  employ  such  funds,  with  the  free  yearly  income 
thereof,  as  opportunity  oSers,  in  the  purchase  of  lands,  contiguous  or 
as  nearly  as  possible  contiguous,  to  my  said  lands  and  estate  of  X, 
and  they  shall  settle  the  lands  so  purchased  under  strict  entail  in  the 
same  terms  as  are  hereinbefore  directed  with  reference  to  my  said 
lands  and  ^tate :  Declaring  that,  in  case  after  making  investments  Money  in 

tra&tees' 

m  land  to  be  entailed  as  aforesaid,  and  after  making  payment  of  the  ^^^^j 
expenses  attending  the  purchase  and  entail  of  such  lands,  and  making  ^^°' 
full  provision  for  all  expenses  attending  the  closing  of  the  trust,  my 
trustees  shall  have  in  hand  a  balance  of  trust  funds  not  exceeding 
the  sum  of  £  sterling,  they  shall  pay  and  make  over  the 

same,  with  any  securities  they  may  hold  therefor,  to  the  institute  or 
heir  of  entail  in  possession  of  the  said  lands  for  the  time,  upon  a 
discharge  to  be  granted  to  them  by  such  institute  or  heir,  for  the  said 
sum  and  of  their  whole  actings,  intromissions,  and  management,  with 
reference  to  the  said  surplus  funds ;  which  discharge  shall  be  binding 
upon  all  future  heirs  of  entail :  And  it  is  hereby  provided  that  the  oianaoB  to 

^  ;  •  ,         be  inserted 

entail  or  entails  to  be  executed  by  my  trustees  shall  be  so  framed  as  in  entail, 
to  bind  the  institute  as  well  as  the  substitute  heirs  of  entail,  and 
shall  contain  all  clauses,  conditions,  and  provisions  proper  and  neces- 
sary for  constituting  a  valid  and  strict  entail  according  to  the  law  of 
Scotland,  effectual  against  creditors  as  well  as  iiUer  hceredes,  and  shall 
also  contain  a  provision  binding  the  institute,  and  all  the  heirs  of 
entail  in  their  order  successively,  respectively  to  pay  and  keep  down 
the  interest  on  all  debts  and  simis  of  money  affecting,  or  that  may  be 


} 
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made  to  affect,  the  fee  of  the  lands  and  others  thereby  disponed  or 
any  part  thereof,  and  also  all  annual  rents  and  annuities  which  may 
affect  the  said  lands  and  others,  and  also  all  pubUc  and  parochial 
burdens  and  other  charges  properly  payable  out  of  the  rents  of  the 
said  lands  and  others,  and  never  to  allow  the  said  interest,  annual 
rents,  annuities,  burdens,  and  charges,  or  any  part  thereof,  to  fall 
into  arrear;  and  also  prohibiting  the  institute  and  heirs  of  entail 
from  allowing  any  adjudication  to  pass  against  the  said  lands  and 
others,  or  any  part  thereof,  and  obliging  the  institute  and  heirs  of 
entail,  as  often  as  any  creditor  or  other  person  holding  any  debt  or 
incumbrance  affecting,  or  that  may  be  made  to  affect,  the  said  lands 
and  others,  or  any  part  thereof,  shall  call  for  payment  of  such  debt 
or  incumbrance,  or  take  any  step  in  order  to  obtain  payment  thereof, 
or  to  bring  the  said  lands  and  others,  or  any  part  thereof,  to  sale,  to 
pay  such  debt  or  incumbrance,  or  obtain  the  same  transferred  to 
another  creditor,  all  at  the  expense  of  the  institute  or  heir  of  entail 
in  possession  for  the  time,  provided  always  that  nothing  therein  con- 
tained shall  prevent   an  heir  of  entail  from   exercising  all  rights 
competent  to  him  under  the  Entail  Acts :  And  the  said  entail  or 
entails  shall  also  contain  an  obligation  binding  the  institute  and  all 
the  heirs  of  entail  to  assume,  bear,  and  constantly  retain,  in  all  time 
after  their  acquiring  or  succeeding  to  the  said  lands  and  others,  the 
surname  of  M  and  the  arms  and  designation  of  M  of  X,  and  also  a 
provision  and  declaration  that  the  said  lands  and  others  shall  not 
be  affectable  by  or  subject  to  any  terce  or  courtesy  to  the  wife  or 
husband  of  the  institute,  or  of  any  of  the  heirs  of  entail,  and  an 
express  exclusion  of  all  terces  and  courtesies :  And  the  said  deed  or 
deeds  of  entail  shall,  so  far  as  the  terms  and  conditions  hereof  are  not 
hereby  expressly  prescribed,  be  framed  in  such  terms  and  under  such 
conditions  as  my  trustees  shall  direct  and  appoint,  and  shall  contain 
an  express  clause  authorising  registration  in  the  Register  of  Tailzies, 
and  my  trustees  shall  cause  the  same  to  be  recorded  accordingly  in 
said  register,  and  also  in  the  Books  of  Council  and  Session,  and  the 
title  of  the  institute  or  heir  under  the  same  to  be  feudalised  by  regis- 
tration thereof  in  the  Register  of  Sasines  or  otherwise :  And  I  grant 
Powere  of    power  to  my  trustees,  at  their  discretion,  to  sell  and  dispose  of  the 

trustees* 

ToseiL  whole  or  any  part  of  the  estate,  property,  and  effects  falling  under 
this  trust,  excepting  always  the  said  estate  of  X  to  be  entailed  as 
aforesaid,  and  that  either  by  public  roup  or  private  bargain,  at  such 
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price  or  prices  and  on  such  conditions  as  my  trustees  shall  think 
proper :  Provided  always  that  in  case  of  the  same  being  necessary  for 
the  payment  of  the  debts,  legacies,  and  provisions  before  referred  to, 
my  trustees  shall  also  have  power  to  sell  and  dispose  of  such  part  or 
parts  of  the  said  estate  of  X  (but  always  excluding  the  mansion- 
house  and  offices  and  policies  thereof),  as  may  be  necessary  for  the 
purpose  of  paying  the  said  debts,  legacies,  or  provisions,  and  that  by 
public  roup  or  private  bargain  as  aforesaid,  but  the  above-mentioned 
power  shall  only  be  exercised  by  my  trustees  in  case  they  shall  find 
it  necessary  to  do  so  to  provide  funds  for  the  purposes  before  referred 
to :  AsD  in  place  of  such  sale  my  trustees  may,  if  they  in  their  dis- 
cretion see  fit,  convey  the  said  estate  of  X  in  the  said  Disposition 
and  Deed  of  Entail  under  the  burden  of  such  debts,  legacies,  or  pro- 
visions so  far  as  remaining  unpaid:  As  also  to  fix  and  settle  the  to  settle 
compositions  and  casualties  payable  by  vassals  in  the  said  lands  and  tions  and 
estate,  and  to  grant  precepts  or  Writs  of  Clare  Constat  and  Charters 
of  Novodamus  to  vassals,  when  it  shall  appear  to  my  trustees  to  be 
proper  so  to  do :  As  also  to  grant  long  leases  and  feu-rights  of  any  To  grant 

fea-ri«ht8. 

part  or  parts  of  the  said  lands  and  estate  to  such  person  or  persons, 
and  for  payment  of  such  rents  and  feu-duties,  and  on  such  terms  and 
conditions  as  my  trustees  shall  think  proper :  As  also  to  make  any  to  excamb. 
excambions  which  they  shall  consider  desirable :  And  it  is  hereby  parties . 

transacting 

expressly  provided  that  neither  purchasers,  lenders,  tenants,  debtors,  with 

trustors  to 

nor  any  other  person  or  persons  transacting  with  my  trustees  shall  ^^JJ 
be  anywise  concerned  with  the  application  of  the  sums  to  be  paid  pi^Jj,^^.^ 
by  them,  or  with  any  of  the  conditions  and  provisions  herein  con- 
tained, but  they  shall  be  efiectually  discharged  and  secured  by  the 
discharges  and  other  writings  to  be  granted  by  my  trustees,  or  by 
any  factor,  commissioner,  or  attorney  authorised  by  them :  And  I  Tnistees  to 
hereby  nominate  and  appoint  my  trustees  to  be  my  executors :  And  torsi" 
I  assign  the  rents  of  the  lands  and  others  hereinbefore  conveyed : 
And  I  assign  the  writs :  And  I  reserve  power  to  myself  to  revoke  or 
alter  these  presents,  in  whole  or  in  part :  And  I  reserve  my  own  life- 
rent :  And  I  dispense  with  the  delivery  hereof  during  my  life :  And 
I  consent   to  r^istration    hereof  for   preservation.  —  In  witness 

WHEREOF,  &C. 

In  many  cases  it  may  be  thought  advisable,  especially  if  the  entailer 
has  any  lands  which  he  has  in  view  to  sell,  to  adopt  the  plan  of  making 
an  effectual  entail  of  the  land  which  he  wishes  to  be  preserved,  and  giving 


beexecu- 
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the  heirs  of  entail  full  possession  thereof  at  once,  and  making  a  separate 
relative  trust-deed  of  the  remainder  of  his  estate,  including  his  whole 
moveable  or  personal  estate,  with  instructions  to  realise  the  same,  and 
apply  the  proceeds  in  payment  of  debts  and  other  charges.  If  that  course 
be  adopted,  the  necessary  variations  on  the  above  form  of  trust-deed  will 
readily  suggest  themselves.  It  may  be  further  observed,  that  in  trusts  of 
this  kind,  the  closing  of  the  trust  may  generally  be  accelerated  under 
the  Entail  Acts  by  the  heir  paying  off  the  debts,  and  then  disentailing. 
If,  therefore,  the  entailer  desires  that  the  trust  should  be  kept  up  for 
a  specific  period,  he  would  require  to  make  special  provisions  for  that 
purpose,  e.g,  by  creating  a  liferent  right  or  otherwise. 


2.  Trust-Disposition  for  Purchase  of  Lands  to  he  settled  in  terms 

of  a  Deed  of  Entail  already  executed. 

2J™^^®  I,  A  {designaiion)y  considering  that  of  even  date  with   these 

presents  {or  as  the  case  may  be)  I  have  executed  a  Disposition  and 
Deed  of  Entail  of  my  lands  and  estate  of  X  and  others  in  favour  of 
myself  and  the  heirs-male  of  my  body,  whom  failing,  the  other  heirs 
therein  mentioned,  and  that  it  is  my  intention  that  the  said  entailed 
estate  shall  not  only  be  relieved  of  all  debts  and  obligations  due  by 
and  incumbent  on  me  at  the  time  of  my  death,  but  that  any  addi- 
tional lands  and  other  heritages  which  I  may  hereafter  purchase 
during  my  life  shall  be  added  to  said  entailed  estate ;  and  that  my 
means  and  estate,  (other  than  my  said  entailed  lands  and  estate  of  X 
and  others,  and  such  additional  lands  as  I  may  purchase  and  entail) 
shall  be  realised,  and  the  proceeds  thereof  employed  in  the  purchase 
of  lands  to  be  entailed  and  settled  in  like  manner  with  my  lands  and 

Dispositive  cstato  above  mentioned ;  Therefore  I  dispone,  assign,  convey,  and 

clause. 

Conveyance  MAKE  OVER  {Jiere  take  in  the  destination  to  trustees^  as  in  Fann  1), 
and  to  the  assignees  of  my  trustees,  All  and  Sundry  the  whole 
estate,  property,  and  effects,  heritable  and  moveable,  real  and  personal, 
of  every  description,  and  wherever  situated,  now  belonging  to  me, 
or  which  shall  belong  to  me  or  be  subject  to  my  disposal  at  the 
time  of  my  death,  with  the  whole  writs,  titles,  vouchers,  and  securi- 
ties thereof,  and  all  my  right,  title,  and  interest  present  and  future 
therein,  but  excepting  always  from  this  conveyance  my  said  lands 
and  estate  of  X  and  others,  and  also  the  whole  household  furniture 
and  other  moveable  effects  belonging  to  me  which  shall  be  in  the 
mansion-house  of  X,  and  offices  thereof  at  the  time  of  my  death, 
which  I  hereby  leave  and  bequeath  to  the  heir  of  entail  succeeding 
at  my  death  to  said  lands  and  estate,  in  virtue  of  the  foresaid  Dis- 
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position  and  Deed  of  Entail :  And  I  bind  and  oblige  myself,  and  my 
heirs,  executors,  and  representatives  whomsoever,  to  grant  all  writs 
and  deeds  requisite  and  necessary  for  making  the  before-written 
general  conveyance  complete  and  eflfectual :  Declaring  always  that 
these  presents  are  granted  by  me  in  trust  (here  take  in  the  purposes, 
or  such  of  these  as  may  he  applicable  from  Form  1  down  to  the  end  of 
the  fifth  purpose,  and  then  say) — {In  the  sixth  place)  My  trustees  shall  ReRidaa  to 
hold  the  whole  residue  and  remainder  of  my  estate,  property,  and  and  applied 

inpurciuiDe 

effects  falling  under  the  trust  hereby  created  (other  than  the  lands  of  und. 
belonging  to  me  in  fee-simple  at  the  time  of  my  death)  in  trust,  to 
realise  and  convert  the  same  into  money  as  soon  as  may  be  con- 
venient after  my  death,  and  to  apply  the  proceeds  thereof  when  so 
realised,  in  the  purchase  of  such  lands  and  other  heritages,  as  nearly 
contiguous  as  may  be  to  my  said  entailed  estate  of  X  as  my  trustees 
shall  consider  eligible,  to  form  an  addition  or  additions  thereto,  and 
they  shall  take  the  title  to  the  lands  and  others  to  be  so  purchased 
by  them  in  their  own  names  as  trustees  foresaid ;  and  {lastly)  On  DimsUon 

to  eX6CUt6 

the  residue  of  my  trust-estate  being  realised  and  applied  in  the  entau. 
purchase  of  lands  and  others  as  aforesaid,  I  direct  and  appoint  my 
trustees  to  convey  and  make  over  the  whole  lands  and  other  heritages 
then  vested  in  them,  including  the  lands  belonging  to  me  in  fee- 
simple  at  the  time  of  my  death,  and  also  the  lands  to  be  purchased 
and  acquired  by  my  trustees  as  before  mentioned,  by  a  valid  and 
effectual  Deed  of  Strict  Entail  to  and  in  favour  of  the  institute  or 
heir  of  entail  then  in  possession  of  my  said  entailed  lands  and  estate 
of  X,  whom  failing,  the  substitute  heirs  of  entail  called  or  entitled  to 
succeed  to  him  therein,  and  with  and  under  the  whole  conditions, 
prohibitions,  and  other  clauses  contained  in  the  entail  of  my  said 
estate  of  X,  which,  in  so  far  as  the  same  may  be  subsisting  for  the 
time,  shall  be  verbatim  inserted  in  the  Deed  of  Entail  to  be  executed 
by  my  trustees :  And  the  entail  or  entails  to  be  executed  by  my  Directiong 
trustees  shall  be  so  framed  as  to  bind  the  institute  as  well  as  the  entail. 
heirs  of  entail ;  and  my  trustees  shall  cause  the  same  to  be  recorded 
in  the  Eegister  of  Entails,  and  to  be  feudalised  by  registration 
thereof  in  the  appropriate  Register  of  Sasines  or  otherwise,  and  also 
to  be  recorded  in  the  Books  of  Council  and  Session,  all  at  the  expense  Disciiarge 

totroBtees 

of  my  trust-estate :  And  the  institute  in  the  Deed  or  Deeds  of  Entail  ^  be  good 

^  against  ^ 

to  be  executed  by  my  said  trustees  shall  be  bound  to  grant  and  deliver  leiS*^^* 
to  my  trustees  a  full  discharge  and  ratification  of  all  their  actings, 
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of  funds  in 
hand. 


intromissions,  and  management  in  the  execution  of  the  trust  hereby- 
created,  which  discharge  and  ratification  shall  bind  and  be  good 
A^pu^tion  against  all  the  succeeding  heirs  of  entail:  And  declabing  that  in 
case,  after  making  investments  in  land  to  be  entailed  as  aforesaid, 
and  payment  of  the  expenses  attending  the  purchase  and  entail  of 
such  lands,  and  full  provision  for  the  expenses  of  closing  the  trust, 
my  trustees  shall  have  in  hand  a  balance  of  trust  funds,  not  exceeding 
the  sum  of  £  sterling,  they  shall  pay  and  make  over  the  same> 

with  any  securities  they  may  hold  therefor,  to  the  person  who  shall 
then  be  in  possession  of  my  said  lands  and  estate  of  X  and  others,  as 
the  institute  or  heir  of  entail  therein :  And  until  the  entail  or  entails 
shall  have  been  executed  by  my  trustees,  and  completed  as  aforesaid, 
they  shall  pay  over  to  the  person  who,  if  the  entail  or  entails  had 
been  executed,  would  have  been  for  the  time  entitled  to  the  possession 
of  the  lands  to  be  entailed,  the  free  rents,  interests,  and  other  annual 
income  accruing  from  the  trust  funds  and  estate  vested  in  them,  after 
deduction  of  all  charges  and  burdens  affecting  the  same,  and  of  all 
expenses  of  management  (here  will  follow  dausea  giving  powers  to  the 
ti'ustceSy  and  appointing  them  to  be  executors,  &c.,  as  in  Form  1,  supra). 


Income  to 
be  paid  to 
heir  of 
entaiL 


8.  Deed  of  Propulsion. 

A  Deed  of  Propulsion  differs  from  an  ordinary  conveyance  only  in  the 
reference  to  the  destination  and  conditions  of  the  entail,  and  the  nature  of 
the  reservations  in  the  grantor's  own  favour  with  which  he  may  burden 
the  conveyance.  Applications  to  the  Court  under  any  of  the  Entail 
Statutes,  where  propulsion  has  taken  place,  in  the  case  of  an  entail  dated 
prior  to  1st  August  1848,  must  be  made  in  view  of  section  22  of  the  Entail 
Amendment  Act  of  1853,  and  section  13  of  the  Entail  Amendment  Act  of 
1868.(a) 

I,  A  (designation),  CONSIDERING  that  I  am  heir  of  entail,  infeft  and 
in  possession  of  the  lands  and  estate  of  X  and  others  hereinafter 
described,  and  that  B  (designation),  my  eldest  son,  is  the  heir  of 
entail  next  entitled  to  succeed  to  me  therein,  and  that  for  certain  good 
causes  and  considerations,  but  without  any  price  being  paid  to  me 
therefor,  I  have  agreed  to  grant  in  his  favour  the  conveyance  herein- 
after written  of  said  lands  and  estate,  but  always  under  the  reser- 
vations and  burdens  hereinafter  expressed :  Therefore  I  do  hereby 

(a)  A  part  of  the  estate  cannot  be  propelled  to  the  effect  of  enabling  the  heir 
to  whom  it  is  propelled  to  disentail  it  (see  Viscourit  Dupplin  v.  Hay,  10  M.  89). 
Section  13  of  the  Act  of  1868  appears  to  be  limited  to  the  whole  estate  also. 
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DISPONE  to  and  in  favour  of  the  said  B,  and  the  heirs  of  his  hody,  and 
to  the  other  heirs  specified  in  a  Disposition  and  Deed  of  Entail  {or 
otherwise,  as  the  case  may  be),  of  the  said  lands  and  estate  executed 
by  the  deceased  E  (designation),  dated  the  day  of  , 

in  the  year  ,  and  recorded  in  the  Kegister  of  Tailzies  on  the 

day  of  ,  in  the  year  (or  recorded  in  the, 

specify  Scffister  of  Sasines  and  date  of  registration),  heritably  and  irre- 
deemably, All  and  Whole  (here  describe  in  fvll,  or  validly  refer  to  the 
dexriptum  of  the  entailed  lands  and  estate  in  terms  of  Schedule  (0)  of 
ike  Conveyancing  Act,  1874,  and  refer  to  any  real  burdens,  conditions, 
<fcc,  other  than  tliose  of  the  entail,  in  terms  of  Schedule  (D)  of  the  Con- 
solidation Ad,  1868),  with  the  parts  and  pertinents  thereof,  and  the 
whole  right,  title,  and  interest  therein  of  me,  the  said  A,  as  heir  of 
entail  in  possession  thereof,  but  the  said  lands  and  others  before 
described  (or  referred  to)  are  hereby  disponed  always  with  and  under 
the  conditions,  provisions,  and  prohibitory,  irritant,  and  resolutive 
clauses  (or  clause  authorising  registration  in  the  Begister  of  Tailzies, 
0*  the  case  may  be)  contained  in  the  said  Disposition  and  Deed  of 
Entail,  dated  and  recorded  as  aforesaid  (or  in  the  deed  or  conveyance 
recorded  in  the  Begister  of  SoMTies,  specifying  tfie  register  and  date  of 
registration,  as  the  case  may  be) :  Declamng  always,  as  it  is  hereby 
eipi-essly  provided  and  declared,  that  this  conveyance  is  granted  by 
me.  and  shall  be  accepted  by  the  said  B  and  his  foresaids  under  the 
express  reservation  and  burden  of  my  full  liferent  right  and  enjoy- 
ment of  the  said  entailed  lands  and  estate  before  described  (or 
referred  to),  with  full  power  to  me,  without  the  consent  of  the  said 
B,  or  of  any  other  heir  of  entail,  to  uplift,  receive,  and  discharge  or 
assign  the  rents  and  profits  of  the  said  lands  and  estate,  to  remove 
tenants,  and  to  grant  leases  of  the  same,  or  of  any  part  or  portion 
thereof,  for  such  space  and  on  such  terms  and  conditions  as  I  shall 
judge  proper,  and  as  I  might  have  done  before  granting  these 
presents,  and  to  grant  feus  or  building-leases  of  the  same,  or  of  any 
part  or  portion  thereof,  and  also  sites  for  schools  or  churches  or 
other  buildings,  on  such  terms  and  conditions  as  I  may  think  proper, 
but  subject  always  to  the  conditions,  provisions,  and  limitations  of 
the  said  Disposition  and  Deed  of  Entail,  and  imposed  or  to  be 
imposed  by  statute  on  proprietors  of  entailed  estates  in  Scotland : 
As  ALSO  reserving  full  power  and  liberty  to  me  to  thin  or  cut  down 
the  trees  and  wood  now  growing,  or  which  may  grow,  upon  the  said 
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lands  and  estate,  and  to  sell  or  dispose  thereof  at  pleasure,  but  so  as 
not  to  injure  the  amenity  of  the  said  lands  and  estate,  and  subject 
always  to  the  provisions,  conditions,  and  limitations  foresaid :  As  alsOv 
generally  to  do  every  other  matter  or  thing,  in  connection  with  th^ 
said  lands  and  estate,  which  may  be  considered  an  act  of  ordinary 
administration :  And  declaring  further,  as  it  is  hereby  expressly 
provided  and  declared,  that  the  said  conveyance  is  hereby  grajifed, 
and  shall  be  accepted  by  the  said  B  and  his  foresaids,  and  the"^. 
said  lands  are  hereby  disponed  under  the  express  burden  of  the 
following  provisions,  granted  by  me  as  heir   of    entail  aforesaid 
(here  specify  any  provisions  by  way  o/joiniure,  or  annuity y  or  otherwise, 
aJreacty  granted  in  favour  of  the  wife  and  children  of  the  heir  irt 
possession  or  previous  heirs ;  or  if  rume  such  exist,  instead  of  the  above 
clatise  insert  the  following  reservation — ^As  ALSO  reserving  to  me,  as 
fully  in  all  respects  as  if  these  presents  had  never  been  granted,  the 
right  to  exercise  all  powers  conferred  by  the  said  Disposition  and 
Deed  of  Entail  upon  the  heirs  in  possession  of  said  lands  and  estate, 
or  conferred,  or  to  be  conferred,  by  statute  on  the  heirs  of  entail  in 
possession  of  the  entailed  estates  in  Scotland,  to  charge  the  said 
entailed  lands  and  estate  hereby  conveyed  or  the  rents  thereof,  and 
the  heirs  succeeding  thereto,  with  provisions  in  favour  of  C,  my 
present  wife,  or  of  any  wife  I  may  hereafter  marry,  and  in  favour 
of  the  children  and  issue  of  predeceasing  children,(a)  of  my  present 
or  any  future  marriage,  other  than  the  heir  who  may,  for  the  time,  be 
entitled  to  succeed  to  said  lands  and  estate);  w^ith  entry  at  the 
date  hereof :  And  I  assign  the  writs :  And  I  assign  the  rents,  but 
subject  always  to  my  liferent  right  as  aforesaid :  And  I  bind  myself 
to  free  and  relieve  the  said  B  and  the  heirs  of  entail  foresaid  of  all 
feu-duties,  casualties,  and  public  burdens :  And  I  grant  warrandice 
from  my  own  fact  and  deed  only:  And  I  consent  to  registration 
hereof  for  preservation. — In  witness  whereof,  &c. 

4.  Discharge  by  an  Heir  of  Entail  of  his  Claim  for 

Improvement  Debts. 

T,  A,  heir  of  entail  in  the  possession  of  the  entailed  estate  of  R, 
CONSIDERING  that,  on  the  day  of  19     ,  I  presented 

a  petition  to  the  Lords  of  Council  and  Session,  setting  forth  that  I 

(a)  38  &  39  Vict.  c.  61,  s.  10. 
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had,  between  the  day  of  19     ,  and  the  date  of 

presenting  the  said  petition,  expended  in  permanent  improvements 
upon  the  said  entailed  estate,  within  the  meaning  and  intent  of  the 
Acts  {itpecify  the  Sntail  Acts  under  which  inprovemerUs  have  been  niade\ 
a  sum  of  £  sterling,  and  praying  for  authority  from  the  Court, 

under  the  provisions  of  the  said  Acts,  to  uplift  the  sum  of  £ 
sterling,  being  the  price  of  certain  superiorities,  parts  of  the  said 
entailed  estate,  which  had  been  sold  by  me  to  the  M  Eailway 
Company,  and  which  price  was  consigned  in  the  L  Bank  of  Scotland, 
all  as  set  forth  in  the  said  petition,  and  to  apply  the  same,  with  the 
interest  which  had  accrued  thereon,  in  repayment  pro  tanto  of  the 
said  sum  of  £  sterling  expended  by  me  in  permanent  improve- 

ments as  aforesaid,  and  in  payment  of  the  expenses  of  the  said 
petition  and  proceedings  thereon ;  and  that,  after  sundry  proceedings 
under  the  said  petition,  the  Lord  Ordinary,  by  interlocutor  dated  the 
day  of  19     ,  found  that  I  had,  within  the  period 

mentioned  in  the  said  petition,  expended  the  said  sum  of  £ 
sterling  {or  as  the  case  may  be)  in  permanent  improvements  upon  the 
said  entailed  estate,  and  authorised  the  application  of  the  said  con- 
signed sum  of  £  sterling,  and  interest,  in  repayment  pro 
tanto  to  me  of  the  said  expenditure,  and  in  payment  of  the  expense 
of  the  said  appUcation  to  the  Court:  And  now  seeing  that  I 
have  received  payment  from  the  said  L  Bank  of  Scotland,  of  the  sum 
of  £  sterling,  being  the  amount  of  the  said  consigned  sum,  with 
interest  thereon  from  the  day  of  19  ,  or  at  least 
will  obtain  the  warrant  of  the  Court  for  payment  of  the  said  sum  on 
this  discharge  being  approved  of  by  the  Lord  Ordinary,  and  that,  after 
payment  of  the  sum  of  £  ,  being  the  amount  of  taxed  expenses 
of  the  said  petition  and  procedure  thereon,  there  has  been  applied  by 
me  in  repayment  pro  tanto  of  the  said  expenditure  the  sum  of  £ 
sterling :  Therefore  I  do  hereby  discharge  all  claim  competent  to 
me,  or  to  my  heirs,  executors,  and  successors,  against  the  said  entailed 
lands  and  estate,  and  against  the  heirs  of  entail  succeeding  to  me 
therein  in  respect  of  the  foresaid  expenditure  made  by  me  in  per- 
manently improving  the  said  estate :  But  that  only  to  the  extent  of 
the  said  sum  of  £  sterling,  reserving  always  all  claims  com- 
petent to  me  or  my  foresaids  in  respect  of  the  said  expenditure 
beyond  the  said  sum  of  £  sterling:  And  I  consent  to  the. 
registration  hereof  for  preservation. — In  witness  whereof,  &c. 


} 
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SECTION  III 

DISENTAILS 

n  A  IS  Vict.        By  the  Eutherfurd  Act  power  is  couf  erred,  under  certain  conditions, 

and%™'  ^     ^°  '^^y  ^^^^  ^^  entail  in  possession  of  an  entailed  estate  who  is  of  full  age, 

to  acquire  such  estate  in  fee-simple,  by  applying  to  the  Court  of  Session 

for  authority  to  execute,  and  executing  and  recording  in  the  Register  of 

Tailzie  under  the  authority  of  the  Court,  an  instrument  of  disentail  in 

the  form  and  manner  provided  in  the  Act.     The  power  so  conferred  has 

been  extended  by  the  Entail  Amendment  (Scotland)  Act,  1875,  and  the 

Entail  (Scotland)  Act,  1882. 

16  A 17  Vict        Under  the  fourth  section  of  the  Entail  Act,  1853,  an  heir  of  entail  may 

c.  94.  first  execute  the  instrument  of  disentail,  and  thereafter  apply  to  the  Court 

for  authority  to  record  it  in  the  Register  of  Entails.     In  connection  with 

disentails  there  are  certain  distinctions  between  *'  old  "  and  "  new  "  entails. 

An  entail  dated  before  1st  August  1848  (date  of  passing  of  the  Entail 

Act  of  1848)  is  an  old  entail.     An  entail  dated  after  that  Act  is  a  new 

entail.     Under  the  28th  section  of  the  Act  of  1848  it  is  provided  that  the 

date  when  the  Act  of  Parliament,  deed  or  writing,  placing  money  under 

trust,  or  directing  land  to  be  entailed  first  came  into  operation,  is  to  be 

the  date  of  any  entail  afterwards  made  whatever  may  be  its  actual  date 

(see  Black  V.  Auld,  1  R.  133 ;   Bruce  v.  Johrmtan,  1  R.  740).     On  the  other 

hand,  this  section  does  not  apply  to  a  mortis  causa  deed  of  entail,  the  date 

of  which  is  held  to  be  its  actual  date,  and  not  the  date  of  death,  when  it 

comes  into  operation  {Riddell^  Petitioner,  1  R.  462). 

11  &  12  Vict.       Disentail  may  be  effected  under  these  Acts,  and  as  follows,  viz. : — 

^'  ?'«  i*  In  the  case  of  new  entails — 

and  38  A 


39  Vict.  c.  61,        (1)  The  heir  in  possession  (including  in  this  term  the  institute),  if  born 

x^w  ntaii    ^^^  ^^®  ^^^  ^^  ^^^  entail  and  of  full  age,  may  disentail  without  the 
consent  of  any  heir-substitute. 

(2)  If  born  before  the  date  of  the  entail  and  of  full  age,  he  may  dis- 
entail with  consent  of  the  heir  next  in  succession,  being  heir-apparent  (that 
is,  the  heir  next  in  succession  to  the  heir  in  possession,  and  whose  right 
of  succession,  if  he  survive,  must  take  effect),  such  heir  apparent  being 
born  after  the  date  of  the  entail. 

(3)  If  of  full  age,  he  may  disentail  (section  3  of  1882  Act),  if  he  shall 
be  the  only  heir  in  existence,  without  any  consent ;  or  if  he  shall  obtain 
the  like  consents,  as  are  required  by  the  third  section  of  the  1848  Act,  in 
the  case  of  old  entails. 

Old  eataiis.        In  the  case  of  old  entails — 

(1)  The  heir  in  possession,  if  born  after  1st  August  1848,  and  of  full 
age,  may  disentail  without  any  consents. 

(2)  If  born  before  1st  August  1848,  he  may  disentail  with  consent  of 
the  heir-apparent  born  on  or  after  1st  August  1848. 

(3)  If  of  full  age,  he  may  disentail  if  he  shall  be  the  only  heir  of  entail 
in  existence  for  the  time  without  any  consent  or  with  the  consents,  of  the 
whole  heirs  of  entail,  if  there  be  less  than  three,  in  being  at  the  date  of 
such  consents  and  at  the  date  of  presenting  the  application  to  the  Court 
for  authority  to  disentail ;  or  otherwise,  if  he  shall  have  obtained  the  con- 
sents of  the  three  nearest  heirs  who  at  the  said  dates  are  for  the  time 
entitled  to  succeed  to  the  estate  in  their  order  successively  immediately 
after  such  heir  in  possession;  or  otherwise,  if  he  shall  have  obtained  the 
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consents  of  the  heir-apparent  under  the  entail,  and  of  the  heir  or  heirs, 
in  numher  not  less  than  two,  including  such  heir-apparent,  who  in  order 
snccessively  would  be  heir-apparent,  in  all  cases  where  the  next  heir  or 
heirs  require  to  consent  they  may  do  so  by  themselves,  if  of  age,  but  other- 
wise, by  their  euraiar  ad  litem  (1882  Act,  s.  12),  and  if  they  or  their  curator 
refose  or  fail  to  consent,  their  expectancy  or  interest  in  the  entailed  estate 
may  be  valued,  and  their  consent  dispensed  with  (1875  Act,  s.  5;  1882 
Aet,  s.  13). 

By  the  1848  Act,  s.  26,  money  derived  from  the  sale  or  disposal  of  any 
portion  of  an  entailed  estate,  or  of  any  interest  therein,  or  for  damage,  or 
money  invested  in  trust  for  the  purchase  of  lands  to  be  entailed  on  the 
same  heirs  and  under  the  same  fetters,  can  be  acquired  in  fee-simple  ;  and 
by  the  same  Act  (s.  27)  money  invested  for  the  purchase  of  land  to  be 
entailed  or  land  directed  to  be  entailed,  can  be  acquired  in  fee-simple  in 
the  same  way  as  an  entailed  estate  itself.  See  a  similar  provision,  1882 
Act,  s.  26. 

By  the  1882  Act,  s.  19,  an  heir  of  entail  or  his  tutors,  &c.,  may  apply 
to  the  Court  for  an  order  of  sale  of  the  estate  or  part  of  it,  or  of  lands 
held  in  trust  to  entail,  or  part  of  them.  By  section  23  the  price  is  con- 
signed, and  various  provisions  are  made  for  its  being  applied  in  payment 
of  debt,  and  invested,  and  held  as  an  entailed  fund  which  can  be  disentailed 
in  the  same  way  as  the  entailed  estate  could  have  been  ;  and  (s.  27)  provides 
that  the  price  shall  be  "  entailed  estate ''  within  the  meaning  of  the  Entail 
Acts.  The  disposition  to  the  purchaser  is  to  be  granted  at  the  sight  of 
Court  (s.  25). 

The  schedule  annexed  to  the  Eutherfurd  Act  contains  the  following 
form  of  an — 


1.  Instrument  of  Disentail. 

At  (stcUe  place),  the  (state  date),  in  presence  of  {name  notary  Narrative 
pMic\  Notary  Public,  and  of  the  witnesses  subscribing,  I  (name 
and  desiffrvation  of  heir  in  possession),  heir  of  entail  (a)  in  possession 
of  the  lands  and  others  after  mentioned,  viz.  (take  in  full  description 
from  tiUes),(b)  which  lands  and  others  are  held  by  me  under  a  Deed 
of  £ntail,(c)  dated  (state  date  of  entail),  and  recorded  (state  particulars 
ofregisiratian)(a),  take  instruments  in  the  hands  of  the  said  notary 

(a)  If  the  granter  is  institute  under  the  entail,  he  will  be  described  as  institute 
of  entail  in  possession. 

(6)  It  is  usual  to  insert  the  full  description  from  the  titles ;  but  when  this  is 
not  the  same  as  in  the  entail,  it  is  better  to  insert  the  description  in  the  latter, 
and  sometimes  both  descriptions  are  inserted. 

(c)  Here  add — **  Granted  by  A  {designation)y  in  favour  of  himself  and  the  heirs 
of  entail  therein  mentioned,"  or  as  the  case  may  be.  Where  the  deed  of  entail  is 
in  the  form  of  a  Bond  of  Tailzie  or  Procuratory  of  Resignation  and  Tailzie,  add 
after  the  words  "  Deed  of  Entail "— "  Consisting  of  a  Bond  of  TaUzie,"  or  as  the 
cue  may  be.  In  the  case  of  many  entailed  estates  there  have  been  excambions, 
bat  these  are  not  deeds  of  entail,  though  they  have  to  some  extent  the  same 
effect  They  are  relative  deeds  and  need  not  be  here  mentioned.  Conveyances 
of  lands  brought  under  the  entail  by  virtue  of  the  provisions  of  the  Lands  Clauses 
ConsoUdation  Act  of  1845  are  usually  treated  as  entails,  and  are  here  referred  to. 
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public  subscribing,  that  the  said  lands  and  others  are  now  held  bv 
me  free  from  the  conditions,  provisions,  and  clauses  prohibitory, 
irritant,  and  resolutive  of  the  entail,  by  virtue  of  the  Act  {specify  this 
Act){b):  And  I  consent  to  the  registration  hereof  in  the  E^'ster 
of  Tailzies,  and  also  in  the  Books  of  Council  and  Session  and  others 
competent,  therein  to  remain  for  preservation,  and  thereto  constitute 

my  procurators,  &c.(c) — In  witness  wheheof 
I  and  the  said  notary  public  have  subscribed  this  instrument  of 
disentail  (complete  the  testing  dause  in  ordinary  form), 

{Signature  of  heir  of  entail  in  possession.) 
(Signature  of  notary  public),  N.  P. 

A  B.  witness, 
C  D.  witness. 

Where  part  only  of  an  estate  is  disentailed,  the  iDstrument  will  set 
forth  that  he  is  heir  in  possession  of  the  entailed  estate  of  X,  comprehend- 
ing, inter  alia,  All  and  Whole  the  lands  of  A,  B,  and  C,  which  lands  and 
others  are  held,  &c.  {here  describe  the  entail) ;  and  after  the  word  "  subscrib- 
ing," the  instrument  will  set  forth  "that  All  and  Whole  the  following 
lands  and  others  being  parts  and  portions  of  the  said  lands  of  A,  B,  and 
C,  viz. — (1)  The  lauds  and  farm  of  D,  &c.,  all  as  shown  on  a  plan  (if  one 
be  used),  are  now  held,"  &c. 

In  many  cases  lands  are  held  under  a  number  of  entails  of  separate 
parcels  or  estates,  in  which  case  it  seems  sufficient  to  say — "  Which  lands 
and  others  are  held  by  me  under  the  following  deeds  of  entail  or  some  one 
or  more  of  them,  viz." 

When  lands  are  disentailed  it  would  seem  to  be  doubtful  whether  the 
disentail  would  have  the  effect  of  enlarging  securities  on  the  life  interest. 
See  the  observations  of  Lord  Kinnear  in  the  case  of  Somervell  (case  of 
disentail),  6  F.  926. 


2.  Disposition  and  Conveyance  in  Fee-Simple,  of  Trust  Lands 

directed  to  be  EntaUedy  but  which  have  been  acquired  in  Fee- 
simple  under  Section  27  of  the  Rutherficrd  Act, 

Narrative  We,  A,  B,  and  C  {designations),  trustees  acting  under  the  Trust- 

clause  

Disposition  and  Settlement,  executed  by  the  deceased  D  {designation), 
date^  {specify  date  and  date  of  registration  in  Books  of  Council  and 

(a)  When  the  description  and  the  reference  to  the  deed  of  entail  are  lengthy 
it  is  usual  to  insert  here — "  I,  the  said  {name  of  heir  in  'possession)" 

(b)  All  of  the  Acts  founded  on  are  sometimes  referred  to  at  length  ;  but  it  is 
sufficient  to  say—"  By  virtue  of  the  Entail  Acts  "  (Short  Titles  Act,  1892). 

(  c)  This  clause  now  runs — "  And  also  in  the  Books  of  Council  and  Session  for 
preservation,"  the  rest  of  the  clause  heing  omitted. 
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Sessiim  if  so  recorded),  CONSIDEBING  that  the  said  D,  by  Disposition 
and  Deed  of  Entail  granted  by  him,  dated  and  recorded  in 

{specify  registration  in  the  Begister  of  Hiitails,  and  also  in  the  Books  of 
CotiftcU  and  Session,  in  the  tisual  manner),  granted  and  disponed  his 
lands  of  X  and  others,  therein  described,  to  himself  and  the  heirs- 
male  of  hifi  body,  whom  failing  (here  recite  the  remainder  of  the 
destinationy  or  so  mtich  as  brings  down  to  the  branch  under  which 
the  petitioner  after  meniioned  has  succeeded,  and  say — "  and  other  heirs 
of  entail  therein  specified) ;  but  always  with  and  under  the  condi- 
tions, provisions,  prohibitions,  and  clauses,  irritant  and  resolutive 
{or  clause  authorising  registration  in  the  Eegister  of  Entails),  therein 
written:  Further,  considering  that  the  said  deceased  D,  by  the 
said  Trust-Disposition  and  Settlement,  disponed  and  conveyed  to 
ns  (here  insert  the  trust  destination  so  far  as  nec^ssoTy  shortly,  or  if 
ijiher  trustees  were  n^med  and  are  dead,  say — and  the  other  trustees 
therein  named,  all  now  deceased,  or  otherwise)  as  trustees  therein 
mentioned,  his  whole  means  and  estates,  heritable  and  moveable, 
€?xoepting  his  said  lands  of  X;  but  in  trust  only  for  the  uses 
and  purposes  therein  specified,  and,  inter  alia,  with  directions  to 
reaUse  and  apply  the  residue  of  the  said  trust-estate  in  the  pur- 
chase of  lands  and  heritages  in  manner  therein  mentioned,  and  to 
execute  an  entail  of  the  lands  and  others  to  be  purchased  in  terms  of 
the  directions  therein  contained,  in  favour  of  the  person  who,  under 
the  Disposition  and  Deed  of  Entail  before  narrated,  should  have  right 
for  the  time  to  the  said  entailed  estate  of  X  and  others,  and  the  other 
heirs  of  entail  appointed  to  succeed  thereto,  but  always  with  and 
imder  conditions,  provisions,  prohibitions,  and  clauses  irritant  and 
resolutive  (or  clause  of  r^istration  in  the  Begister  of  Entails,  as  the 
ease  may  be),  similar  to  those  contained  in  the  said  Disposition  and 
Deed  of  Entail,  and  to  cause  the  entail  to  be  so  executed  by  us  to  be 
registered  in  the  Eegister  of  Tailzies,  and  in  the  appropriate  Begister 
of  Sasines,  or  otherwise  to  cause  a  valid  feudal  title  to  be  completed 
under  the  same,  all  as  more  fully  expressed  in  the  said  Trust-Disposi- 
tion and  Settlement :  Further,  considering  that  the  said  D  died  on 
or  about  the  day  of  ,  and  that  we  accepted 

of  the  trust  created  by  the  said  Trust-Disposition  and  Settlement, 
and  in  execution  thereof  have  realised  the  trust-estate,  and  after 
due  fulfilment  of  the  other  and  prior  purposes  of  the  trust,  have  in- 
vested a  portion  of  the  residue  of  the  said  trust-estate  in  the  purchase 

TOIL  8. — I.  15 
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of  laude  and  heritages,  and  that  we  now  stand  infeft  as  trustees 
foresaid  in  the  lands  so  purchased,  but  have  not  yet  executed  an. 
entail  thereof:  Further,  cohsidering  that  upon  the  death  of  the 
said  D,  be  was  succeeded  in  the  said  lands  of  X  and  others  by  his 
eldest  son  F  (deaignation),  as  his  nearest  and  lawful  heir  of  tailzie  and 
provision  under  the  Disposition  and  Deed  of  Entail  before  narrated, 
that  the  said  F  is  now  in  possession  of  the  same,  and  that  he  is 
the  person  who,  if  the  lands  and  other  heritages  now  held  by  us 
as  trustees  foresaid  had  been  entailed,  and  the  trust-estate  held  by 
us  had  already  been  invested  in  the  purchase  of  land  and  the  land 
entailed  in  terms  of  the  said  Trust-Disposition  and  Settlement,  would 
be  the  institute  or  heir  of  entail  in  possession  of  the  lands  and  others 
ao  entailed,  and  who  in  that  case  might,  by  virtue  of  the  provisions 
of  the  Entail  Acts,  have  acquired  such  land  in  fee-simple  by  execut- 
ing and  recording  an  instrument  of  disentail  in  terms  of  the  said  Acts: 
A^'D  FUSTHEK,  CONSIDEBIKG  that  the  Said  F  lately  presented  a  petition 
to  the  Lords  of  Council  and  Session  in  virtue  of  the  said  Acts,  setting 
forth,  inter  alia,  that  he  was  desirous  to  acquire  in  fee-simple,  and  for 
his  own  absolute  use,  the  whole  lands  and  heritages  which  had  been 
purchased  by  us  as  aforesaid,  and  which  are  hereinafter  diBponed,  and 
any  other  means  and  estate  now  held  by  us  aa  trustees  under  the 
foresaid  Trust-Disposition  and  Settlement,  and  that  in  terms  of  the 
provisions  of  the  said  Acts,  and  to  obtain  their  Lordships'  warrant 
and  authority,  for  the  conveyance  to  him  the  said  F  in  fee-simple,  of 
the  said  lands  and  other  heritages,  and  for  the  conveyance  or  payment 
and  delivery  to  him,  for  his  own  use,  of  the  whole  other  property, 
means,  and  effects  held  by  us  in  trust,  subject  to  such  claims  (if  any) 
as  w  !■,  tfie  said  trustees,  or  any  other  parties,  might  have  upon  the 
aaiil  1 1  iiat-estate :  And  that,  after  sundry  procedure  had  taken  place 
in  tho  foresaid  petition.  Lord  ,  Ordinary,  on  the 

day  of  ,  pronounced  the  following  interlocutor  (lake 

hi  iiitrrioevior  autkorieing  conveyance  to  F  in  fee-simple):  AMD  KOW 
SEEixr,  that  the  said  F  has  required  us  to  grant  these  presents  in 
his  favour  which  have  been  adjusted  under  the  directions  of  the 
Court,  and  that  the  said  F  has  by  Dischaige  and  Katification  and 
Obli|.'ation,  executed  by  him  in  our  favour,  dated  ,  and 

reconled  in  {ifpedfy  Eegider  of  Sasines  and  date  of  recording),  not  only 
exoneied  and  discharged  us  as  trustees  foresaid  of  our  whole  actings 
and  intromissions  under  the  trust  created  by  the  said  Trust-Disposi- 
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tion  and  Settlement^  but  has  also  ratified  and  approved  of  the  same, 
and  bound  and  obliged  himself  and  his  heirs,  executors,  successors, 
and  representatives  whomsoever,  to  free  and  relieve  us  and  all  others 
oonoemed,  of  and  from  all  claims  and  demands,  if  any,  competent 
against  us  as  trustees  foresaid,  or  against  the  said  trust-estate :  There- 
fore we,  as  trustees  foresaid,  in  virtue  of  and  in  obedience  to  the  DispoBitiT« 

dauae. 

said  interlocutor,  do  hereby  dispone,  assign,  convey,  and  make  over 
to  the  said  F  and  his  heirs  and  assignees  whomsoever  in  fee-simple, 
heritably  and  irredeemably,  the  whole  lands  and  other  heritages  vested 
in  or  belonging  to  us  as  trustees  foresaid ;  and  also  the  whole  other 
property,  means  and  eflfects  vested  in  us,  or  to  which  we  have  right 
as  belonging  to  or  forming  part  of  the  trust-estate  of  the  said  deceased 
D,  and  falling  imder  the  provisions,  and  applicable  to  the  purposes 
of  the  trust  created  by  the  said  Trust-Disposition  and  Settlement, 
including  the  sum  of  £  in  cash  which  we  have  paid  to  the 

said  F,  and  particularly  and  without  prejudice  to  the  before-written 
general  conveyance,  All  and  Whole  (here  describe  or  validly  refer  to 
the  lands  vested  in  the  trustees,  and  insert  a  special  conveyance  of  any 
other  estate  held  by  them),  with  our  whole  right,  title,  and  interest, 
present  and  future,  in  and  to  the  lands  and  other  heritages,  and 
property,  means,  and  eflfects  hereinbefore  conveyed :  And  we  oblige 
ourselves,  and  our  successors,  as  trustees  foresaid,  at  the  expense  of 
the  said  F,  to  execute  and  deliver  all  deeds  and  other  writings  which 
may  be  necessary  for  making  these  presents  effectual,  and  that  when- 
ever required:  Declaring  always  that  these  presents  are  granted 
under  the  burden  of  any  claims  which  any  person  or  persons  may 
have  upon  us  as  trustees  foresaid,  or  which  we  or  any  other  person 
or  persons  whatever  may  have  upon  the  trust-estate  and  eflfects 
hereinbefore  conveyed :  And  we  assign  the  writs,  and  have  delivered  ^^gJJ**°" 
the  same  conform  to  inventory :  And  we  assim  the  rents :  And  we  *°^  ™°*^' 

^  °  Olauae  of 

grant  warrandice  from  fact  and  deed;  but  excepting  therefrom  all  warrandice. 
leases  or  missives  of  lease  granted  by  us,  or  presently  subsisting,  for 
all  the  years  and  terms  thereof  still  unexpired,  and  also  excepting 
all  feu-rights  of  any  portions  of  the  said  lands  and  others ;  without 
prejudice  nevertheless  to  the  right  of  the  said  F  to  quarrel  or 
impugn  the  same  or  any  of  them  on  any  ground  in  law  not  in- 
ferring recourse  against  us  as  trustees  foresaid,  or  as  individuals: 
And  we  consent  to  the  registration  hereof  for  preservation. — In 

WITNESS   whereof,  &C. 
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Form 
authorised 
bv  Court 
of  deed  of 
consent  to 
disentail. 


It  is  recommended  that  in  all  cases  of  disentail  or  acquisition  of  lands 
or  trust-estate  in  fee-simple,  the  heir  of  entail  if  he  wishes  to  make  it  clea.r 
that  the  entail  destination  is  at  an  end,  should  dispone  the  estate  and  lands 
or  trust-estate,  as  the  case  may  be,  to  himself  and  his  heirs  and  assignees 
whomsoever  (see  Oray,  24th  May  1878,  5  K.  820);  but  care  should  bo 
taken  not  by  this  means  to  cause  any  claims  by  the  superior  for  casualties 
to  come  into  operation  which  might  otherwise  not  arise  under  the  old 
investiture. 

The  1848  Act,  s.  51,  authorised  the  Court  of  Session,  by  Act  of 
Sederunt,  to  fix  the  form  in  which  deeds  of  consent  under  the  Act 
should  be  granted,  and,  along  with  an  Act  of  Sederunt,  dated  18th 
November  1848,  the  Court  issued  the  following  form  of  a  deed  of 
consent : — 


3.  Deed  of  Consent  to  Disentail. 

I,  A  B  (state  the  designation  and  place  of  abode  of  the  party,  and 
whether  he  is  in  miTwrity  or  of  full  age,{a)  or  that  he  is  of  th^  age 
of  twenty-Jivey  if  that  be  requisite),  the  heir  next  in  succession  being 
heir-apparent  of  F  G  (name  and  designation),  the  heir  (or  institute,  as 
the  case  may  be)  in  possession  (or  in  whatever  character  the  consent  is 
granted,  here  set  it  forth  ;  and  if  granted  by  more  than  one  heir,  state 
their  names  and  other  particulars  as  above  ;  and  if  it  is  granted  by  or 
with  the  consent  of  the  guardians,  one  or  more,  of  a  pupil  or  minor  or 
incapable  person,  state  the  name,  design/ition,  place  of  abode,  and  character 
or  office  of  every  stich  guardian,  and  the  name  and  otJier  particulars,  as 
above,  of  the  pupil  or  incapable  person),  under  a  Deed  of  Entail,  dated 
(here  set  forth  the  date  of  the  entail,  and,  if  recorded  in  the  Register  of 
Tailzies,  the  dale  of  registration),  executed  by  the  now  deceased  C  D  of 
E,  in  favour  of  (here  insert  tlie  designation  (b))  of  All  and  Whole  (here 
insert  the  leading  nanu  of  the  estate,  or  a  general  description  of  the  sarae^ 
and  state  the  county  or  counties  in  which  the  sam^  is  situated):  Do 
hereby  consent  to  the  disentail  (c)  by  the  said  F  G,  of  the  whole 
lands,  estate,  and  others  contained  in  the  said  Deed  of  Entail  (or  if 
the  consent  applies  to  a  part  only,  say — "  of  the  following  parts  of  the 


(a)  It  is  not  necessary  now  that  the  heir  should  be  twenty-one  years  of  age 
(38  &  39  Vict.  c.  61,  s.  4 ;  45  &  46  Vict,  c  53,  s.  12). 

(6)  It  is  not  apparently  necessary  to  insert  the  whole  destination,  though  in 
practice  this  used  generallv  to  be  done  (see  M^Lagan,  34  S.  L.  R.  18).  It  not 
inserted  at  length,  it  should  be  referred  to  as  specified  in  the  deed  of  entail. 

(c)  If  the  deed  of  consent  applies  to  a  deed  of  conveyance  or  security,  an 
excambion,  a  lease,  or  a  feu,  or  the  disposal  of  trust  money,  or  other  property 
directed  to  be  entailed,  or  any  other  act  or  deed  to  which  the  statute  requures  con- 
sent, the  necessary  alterations  will  be  here  made,  stating  shortly  the  nature  of  the 
proposed  transaction. 
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*^  said  lands  and  others  contained  in  the  said  Deed  of  Entail,"  and  then 
proceed  to  describe  them  particularly),  and  that  in  the  form  and  manner 
aathorised  by  an  Act  of  the  11th  and  12th  of  Victoria,  c.  36,  entituled, 
"  An  Act  for  the  Amendment  of  the  Law  of  Entail  in  Scotland  "  {here 
add  reference  to  any  other  Ads  of  Parliament  in  virtue  of  which  tJie 
disentail  has  been  carried  through  ;  and  if  the  consent  is  given  under  the 
fourth  section  of  the  Butherfurd  Act,  and  subject  to  conditions,  limitor' 
tiongy  or  restrictions,  which  the  party  consenting  wishes  to  insert  in  the 
Deed  of  Consent,  insert  such  conditions,  limitations,  or  restrictions  here) : 
Akd  I  CONSENT  to  the  registration  hereof  for  preservation. — In  witness 
tBOF  {add  a  testing  datise  in  legal  form). 

(Signature  of  party  or  parties.) 
H  I,  witness, 
M  N,  witness. 


4.  Deed  of  Consent  to  Disentail,  granted  by  and  on  behalf  of 
Heirs  of  JEntail  of  an  Estate  held  under  two  or  more  Deeds 
of  Sntail, 

1,  A  {name),  at  present  residing  in  ,  wife  of  B  (desig-  Karrati^ 

olftoao. 

nation),  also  at  present  residing  in  ,  being  of  the  age  of 

twenty-one  years  complete,  and  being  at  the  date  of  the  execution 
hereof,  the  first  in  order  of  the  three  nearest  heirs  of  entail  for  the 
time  entitled  to  succeed  to  the  lands  and  estate  after  mentioned  in 
their  order  successively  immediately  after  C  (designation),  the  heir  (or 
institute)  in  possession  under  the  Deeds  of  Entail  after  specified,  with 
the  special  advice  and  consent  of  the  said  B  my  husband,  and  I  the 
said  B,  for  myself,  and  as  taking  burden  on  me  for  my  said  wife,  and 
we  both  with  one  consent,  and  I,  D  (designation),  at  present  residing 
in  ,  tutor  ad  litem  to  E  (name),  eldest  son  of  the  said  A 

and  B,  and  residing  ,  appointed  by  interlocutor  pro- 

nounced by  Lord  ,  Ordinary,  on  the  day  of 

,  in  the  application  made  to  the  Court  of  Session  by  the 
said  C,  for  authority  to  disentail  and  acquire  in  fee-simple  the  said 
lands  and  estate ;  and  I,  F  (design^ation),  residing  in  ,  tutor 

ad  litem  to  G,  second  son  of  the  said  A  and  B,  and  residing  with  them, 
appointed  by  the  said  interlocutor  of  Lord  ,  Ordinary, 

in   the  said  application  —  the  said  £  and  6,  who   are   both    in 
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pupillarity,  being  at  the  date  of  the  execution  hereof  on  the: 
behalf  the  second  and  third  respectively  in  order  of  the  thre^ 
nearest  heirs  of  entail  for  the  time  entitled  to  succeed  to  the  said 
lands  and  estate  in  their  order  successively  immediately  after  the 
said  C,  under  the  Deeds  of  Entail  before  referred  to,  which  are — 
{First)  {here  describe  the  several  Deeds  of  Entail  in  their  order  in 
usual  forrri,  and  insert  the  destinaiion  of  heirs  in  each  deed  so  far  as 
necessary,  referring  to  the  lands  contained  in  each,  and  the  county  or 
counties,  all  in  terms  of  the  preceding  example),  do  hereby  for  our 
respective  rights  and  interests,  and  in  our  respective  capacities 
Oonseiit  foresaid,  severally  consent  to  the  disentail  by  the  said  C  of  the 
whole  lands  and  others  contained  in  and  held  by  him  under  the 
several  Deeds  of  Entail,  ai^d  that  in  the  form  and  manner  authoriscfd 
by  an  Act  of  the  11th  and  12th  yeara  of  the  reign  of  Her  late  Majesty 
Queen  Victoria,  chapter  36,  entituled  "  An  Act  for  the  Amendment  of 
"  the  Law  of  Entail  in  Scotland,"  and  an  Act  of  the  16th  and  17th 
years  of  the  reign  of  Her  said  Majesty  Queen  Victoria,  chapter  94, 
entituled  "  An  Act  to  extend  the  benefits  of  the  Act  of  the  Eleventh 
"  and  Twelfth  years  of  her  present  Majesty,  for  the  Amendment  of 
"  the  Law  of  Entail  in  Scotland,"  and  of  the  Act  {here  set  forth  the 
other  Entail  Acts,  or  say — and  of  the  subsequent  Entail  Acts) :  And 
we,  the  whole  parties  hereto,  consent  to  the  registration  hereof  for 
preservation. — In  witness  whereof,  &c. 


NarraUve 
dauae. 


6.  Deed  of  Consent  to  Conmyan/^e  in  Fee-simple  of  Lands,  <&c,, 
held  lender  Trust-Settlement,  granted  by  a  Nearest  Heir  of  full 
age,  and  two  Minor  Heirs,  with  consents  of  their  Curators  ad 
Litem.(a) 

I,  A  {designaiion),  residing  at  ,  being  of  the  age  of 

twenty-one  years  complete ;  and  we,  B,  eldest  son,  and  C,  second  son 
{give  fidl  names  and  special  designations,  if  any),  both  of  the  said  A, 
and  both  residing  with  him  at  aforesaid,  being  both  past 

tlie  age  of  fourteen  years  complete,  with  the  special  advice  and  consent 
of  D  {designation),  residing  at  ,  curator  ad  litem  to  me, 

(a)  This  deed  is  framed  on  the  assumption  that  the  consent  of  the  three  nearest 
heirs  is  required.  Where  this  is  not  necessary  the  requisite  alterations  will  easily 
be  made. 
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the  said  B,  and  of  E  (desiffnation),  residing  at  ,  curator  ad 

litem  to  me,  the  said  C,  both  appointed  by  interlocutor  pronounced  by 
Lord  ,  Ordinary,  on  the  day  of  ,  in  the  applica- 

tion after  mentioned,  made  to  the  Court  of  Session  by  F  (designation), 
in  terms  of  the  provisions  of  the  Act  (or  Acts)  of  Parliament  therein 
referred  to,  for  authority  to  acquire  in  fee-simple  the  trust-estate, 
funds,  and  other  eflTects  after  mentioned ;  and  we,  the  said  D  and  E, 
as  curators  ad  litem  foresaid,  on  behalf  of  our  respective  constituents, 
CONSIDERING  that  the  deceased  G  (designation),  by  his  Trust-Dis- 
position and  Settlement  (here  will  follow  a  narrative  oftlie  trust-deed 
similar  to  that  given  in  the  form  of  Disposition  and  Conveyance,  p.  224) : 
Further,  considering  that  the  said  F  is  the  person  who,  if  the  said 
estate,  funds,  and  other  effects  had  been  invested  in  land  which  had 
been  entailed  in  terms  of  the  directions  contained  in  the  said  Trust- 
Disposition  and  Settlement,  would  have  been  the  institute  (or  heir)  in 
possession  of  such  entailed  lands  and  others,  and  might,  by  virtue  of 
the  Act  of  11  &  12  Victoria,  chapter  36,  entituled  "An  Act  for  the 
"  Amendment  of  the  Law  of  Entail  in  Scotland,"  and  other  subsequent 
Entail  Acts,  have  acquired  to  himself  such  lands  and  others  in  fee- 
simple,  by  executing  and  recording  an  instrument  of  disentail  in 
terms  of  the  said  first-mentioned  Act ;  and  that  we  the  said  A,  B, 
and  C,  are  the  persons  who  in  that  case  would  be  at  the  date  hereof 
the  three  nearest  heirs  for  the  time  entitled  to  succeed  to  such  entailed 
lands  and  others  in  our  order  successively  immediately  after  the  said 
F,  and  whose  consents  would  have  been  required  to  the  acquisition  of 
the  same  in  fee-simple  by  the  said  F ;  and  now  seeing  that  the  said 
F  is  desirous  of  acquiring  to  himself  in  fee-simple  and  for  his  own  use 
the  whole  estate,  funds,  and  other  eflfects  now  belonging  to  or  forming 
part  of  the  said  trust-estate,  and  has  made  application  to  the  Court  of 
Session  for  that  purpose,  under  the  provisions  of  the  said  Act  of  the 
11th  and  12th  Victoria,  chapter  36,  and  subsequent  Entail  Acts ;  and 
that  we,  the  several  paxties  to  these  presents,  are  willing  to  consent  to 
his  so  acquiring  the  said  estate,  funds,  and  efTects,  in  manner  after 
written :  Therefore  I,  the  said  A,  and  we,  the  said  B  and  C,  with 
consent  and  concurrence  of  the  curators  ad  litem  appointed  to  us 
respectively  as  before  mentioned,  and  we,  the  said  D  and  E,  as 
curators  ad  litem  foresaid,  DO  hereby,  for  the  respective  rights  and 
interests  of  us  and  of  our  said  constituents,  consent  that  the  said  G,  Oonaent. 
H,  and  I,  the  trustees  now  acting  under  the  said  Trust-Disposition 
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and  Settlement,  or  the  survivors  or  survivor  of  them,  or  other  persons 
or  person  eicting  for  the  time  in  the  execution  of  the  trust  created  by 
the  said  Trust-Disposition  and  Settlement,  shall  dispone  and  convey 
to  the  said  F  in  fee-simple  and  for  his  own  use,  the  whole  lands  and 
othen  heritages,  and  also  the  whole  other  estate,  property,  and  eflFects 
now  vested  in  or  belonging  to  them  as  trustees  foresaid,  and  generally 
the  whole  trust-estate  heritable  and  moveable,  real  and  personal,  now 
belonging  to  or  under  their  control  as  trustees  foresaid,  but  always 
subject  to  and  under  burden  of  the  just  and  lawful  claims,  if  any, 
which  the  said  trustees  or  any  other  persons  may  have  upon  the  said 
trust-estate,  and  that  they  shall  execute  such  Disposition  and  Convey- 
ance, or  Dispositions  and  Conveyances,  or  other  deeds  or  instruments, 
as  may  be  necessary  for  these  purposes :  Akd  we  further  consent 
that  the  Court  of  Session  shall  grant  such  warrant  or  other  authority 
as  may  be  necessary  for  the  said  F  acquiring  right  to  the  said  trust- 
estate,  funds,  and  effects  in  fee-simple  and  for  his  own  use,  and 
obtaining  possession  thereof  accordingly,  all  in  manner  authorised  by 
the  statutes  before  referred  to :  And  we  consent  to  the  registration 
hereof  for  preservation. — In  witness  whereof,  &c. 

6,  Deed  of  Consent  to  an  Exccvnihion  of  Entailed  LandSyfor  otlwr 
Lands  belonging  to  the  same  Proprietor  in  Fee-Simple, 

I,  A  (designation),  &c.  (Jiere  specify  the  nearest  hmr  or  Jteirs  of  entail 
and  curatorSy  if  any,  and  otlier  necessary  particulars  of  the  narrative 
Ctonaent.  clause^  OS  already  shown,  p.  229),  DO  hereby  consent  to  the  excambion 
by  the  said  F  of  All  and  Whole  {Jiere  describe  the  lands  to  be  given  off), 
which  lands  and  others  before  described  form  part  of  the  said  estate 
of  X :  And  that  in  exchange  for  All  and  Whole  {here  describe  the 
latids  to  be  received  in  exchange),  which  lands  and  others  form  part  of 
the  estate  of  N  belonging  to  M  (designation):  And  we  further 
severally  consent  to  a  Deed  or  Contract  of  Excambion,  or  other 
necessary  deeds  or  writings,  being  made  and  executed  at  the  sight  of 
the  Court  of  Session  by  the  said  F  and  M,  for  the  purpose  of  carrying 
the  said  excambion  into  effect,  all  in  manner  authorised  by  the 
statutes  before  referred  to :  Ant)  we  consent  to  the  registration  hereof 
for  preservation. — In  witness  whereof,  &c. 

In  connection  with  deeds  of  consent  the  provisioDs  of  section  8  of  the 
1848  Act  and  section  17  of  the  1882  Act  may  be  kept  in  view ;  but  the 


u 
u 
u 
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latter  Act  does  Dot  apply  apparently  to  marriage  contracts  dated  after 
tbat  Act.  The  granting  of  oi^s  of  consent  may  be  opposed  by  creditors 
appearing  in  the  petition  (1848  Act,  ss.  9  and  10 ;  1853  Act,  ss.  20  and 
21 ;  and  1882  Act,  s.  13). 

Formerly  deeds  of  consent  were  granted  voluntarily,  either  gratuitously 
or  for  payment  of  compensation,  as  agreed  upon  ;  but  now,  if  not  volun- 
tarily granted,  the  compensation  can  be  ascertained  and  paid  or  secured 
and  the  consents  dispensed  with  (1875  Act^  s.  5 ;  1882  Act,  ss.  13  and  18  ; 
Farmtharsan,  1886,  14  R.  231). 

It  was  a  usual  practice  formerly  to  record  deeds  of  consent  for  preser- 
vation, bat  this  practice  seems  latterly  to  have  been  given  up  as  a  general 
rule,  and  the  deeds  are  left  in  process. 

In  applications  to  disentail,  or  to  sell,  alienate,  dispone,  charge  with  Hcheduie  oi 
debta  or  incumbrances,  lease,  feu,  or  excamb  an  entailed  estate,  or  anv  duoSi^n^ 
portion  of  it,  it  is  now  sufficient  to  produce  an  affidavit  setting  forth  such  ap^oations 
debts  and  providons  as  are  not  secured  by  having  been  placed  on  the  ooait  of 
record  (t.«L,  the  appropriaie  Register  of  Sasines) ;  and,  in  lieu  of  the  above  hSSB°5^^ 
affidavit^  the  petitioner  may  lodge  a  schedule,  signed  and  deponed  to  by  entail. 
him  as  correct^  setting  forth  '*  that  there  are  no  entailer's  debts  or  other 
debts  and  no  provisions  to  husbands,  widows,  or  children  affecting,  or 
that  may  be  made  to  affect  the  fee  of  the  estate,  or  the  heirs  of  entail 
that  are  not  secured  by  having  been  placed  on  the  record ;  or,  if  there 
are  any  such  debts  or  provisions  that  are  not  so  secured,  setting  forth  as 
"  regards  such  debts  or  provisions,  the  amounts  or  sums  thereof  in  figures, 
"  the  dates  when  the  same  were  constituted,  and  the  names  and  designations 
**  or  residences  of  the  parties  who,  at  the  date  of  the  application,  are  in 
"  right  of  the  same."(A) 

7.  Schedule  of  Debts  a^id  Relative  Affidavit, 

Schedule  of  Entailer's  or  other  Debts,  and  Provisions  to  husbands, 
widows,  or  children,  affecting  or  that  may  be  made  to  affect  the 
fee  of  the  entailed  lands  and  estate  of  X  and  others  in  the  County 
of  L,  or  the  heirs  of  entail  succeeding  thereto,  that  are  not 
secured  by  having  been  placed  on  the  record,  as  at  (Acre  give  the 
date  of  the  application), 

1.  The  principal  sum  of  £  sterling,  contained  in  and  due 

by  a  personal  bond  for  that  amount,  dated  ,  granted  by 

A  of  X,  the  granter  of  the  Deed  of  Entail  under  which  the  said  estate 
is  now  held,  in  favour  of  C  (designation),  residing  at  , 

with  the  interest  of  the  said  sum  of  £  ,  at  the  rate  of 

per  centum  per  annum  from  the  term  of  last  (all 

prior  interests  having  been  paid  and  discharged),  to  which  personal 
bond  and  principal  sum  thereby  due,  with  interest  and  penalties, 
E,  (designation),  residing  at  was  at  the  date  of  the 

(o)  38  &  39  Vict.  c.  61,  a.  12  (5) ;  see  also  11  &  12  Vict.  c.  36,  s.  6. 
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petition  in  which  this  schedule  is  produced,  and  now  is  creditor, 
having  acquired  right  thereto  by  progress  from  the  said  C,  the 
original  creditor. 

2.  The  principal  sum  of  £  sterling  or  thereby,  being  the 
estimated  amount  expended  by  the  petitioner  since 

on  permanent  improvements  on  the  said  entailed  estate  of  the  nature 
contemplated  by  the  Entail  Acts  (or  othertoise,  as  the  case  may  be),  and 
in  respect  of  which  amount  he  is  entitled,  with  the  authority  of  the 
Court  of  Session,  to  grant  a  bond  of  annual  rent  for  the  whole,  or  to 
create  a  charge  on  the  fee  of  the  said  entailed  estate  (other  than  the 
mansion-house,  offices,  and  policies)  to  the  extent  of  three-fourth 
parts  thereof  (or  as  the  case  may  be). 

3.  The  sum  of  £  or  thereby,  being  the  total  amount  of  the 
estate  duty  including  settlement  estate  duty  (if  any  be  exigible) 
payable  by  the  petitioner  in  respect  of  the  death  of  A  B,  the  preced- 
ing heir  of  entail  in  possession  of  the  said  estate,  which  estate  duty  is 
a  charge  upon  the  said  estate  by  virtue  of  the  Finance  Act,  1894 

4.  Any  sums  of  money  or  provisions  which  may  become  payable 
in  virtue  of  an  obligation  by  the  petitioner  contained  in  the  Ante- 
nuptial Contract  of  Marriage  between  him  and  B  (fiUl  name),  his 
wife,  dated  ,  whereby,  in  virtue  of  the  Act  5  George  IV. 
c.  87,  he  bound  himself  and  the  heirs  of  entail  succeeding  to  him 
in  the  said  entailed  estate  of  X  to  make  payment  to  the  lawful 
child  or  children  of  his  said  marriage  who  should  be  alive  at  his  death 
and  should  not  succeed  to  the  said  entailed  estate,  or  to  the  person  or 
persons  in  their  right,  of  the  sums  of  money  or  provisions  following, 
viz. : — If  there  should  be  one  such  child,  £  sterling ;  if  two 
such  children,  £  sterling ;  and  if  three  or  more  such  children, 
£  sterling,  but  subject  always  to  the  whole  conditions  and 
declarations  contained  in  the  said  Act  and  subsequent  Entail  Acts. 

There  are  children  now  existing  of  the  marriage,  besides 

the  heir  prospectively  entitled,  upon  the  petitioner's  death,  to  succeed 
to  the  said  entailed  estate,  viz.  {here  give  the  names  and  designations 
or  residences  of  the  younger  children  ;  and,  if  the  provisions  of  yowrvger 
children  have  been  settled  in  their  mxirriage  contracts  in  terms  of  the  Untail 
Statutes,  state  the  fact,  and  the  names  and  designations  or  residences  of 
the  marriage  tnistces,  if  any,  to  whose  names  it  has  been  transferred).(a) 


(a)  If 
of  the  heij 


there  are  any  provisions  granted  by  an  heir  apparent,  with  consent 
heir  in  possession,  in  favour  of  wife  or  children,  these  should  also  be  set 
forth. 
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5-  Except  as  above  set  forth,  there  are  no  entailer's  debts  or  other 
debts,  and  no  provisions  to  husbands,  widows,  or  children,  aflfecting 
or  that  may  be  made  to  affect  the  fee  of  the  said  entailed  estate,  or 
the  heirs  of  entail,  that  are  not  secured  by  having  been  placed  on  the 

record. 

{Signed  by  petitioner.) 

J  K,  J.P. 

At  ,  the  day  of  in  the 

year  One  thousand  nine  hundred  and  , 

in  presence  of  J  K  (deaigTiation),  one  of  Her  Majesty's 
Justices  of  the  Peace  for  the  of  , 

COMPEARED  G  of  X,  Esq.,  the  heir  of  entail  in  possession  of  the  said 
entailed  lands  and  estate  of  X  and  others,  and  the  petitioner  in  an 
application  presented  to  the  Court  of  Session,  under  the  Act  11  &  12 
Victoria,  chapter  36,  entitutled  "  An  Act  for  the  Amendment  of  the 
"  law  of  Entail  in  Scotland,"  and  subsequent  Entail  Acts  mentioned 
in  the  said  application,  for  authority  to  disentail  the  said  estate 
{or  otherwise  as  the  case  may  he),  the  first  deliverance  in  which  is 
dated  ,  and  agreeably  to  the  provisions  of  section  12, 

sub-section  5  of  the  Act  38  &  39  Victoria,  chapter  61,  who,  being 
solemnly  sworn  and  examined,  depones  that  to  the  best  of  the 
deponent's  knowledge  and  belief  what  is  contained  in  the  forgoing 
schedule  is  correct :  All  which  is  truth  as  the  deponent  shall  answer 

toGod 

{Signed  hy  petitioner,) 

J  K,  J.P. 

If  there  are  no  debts  or  provisions  requiring  to  be  specified,  the 
schedule  will  simply  contain  the  following  statement : — 

There  are  no  entailer's  debts  or  other  debts,  and  no  provisions  to 
husbands,  widows,  or  children,  affecting  or  that  may  be  made  to  affect 
the  fee  of  the  said  lands  and  estate,  or  the  heirs  of  entail,  that  are  not 
secured  by  having  been  placed  on  the  record. 

{SigTied  by  petitioner,) 
J  K,  J.P. 

And  then  will  follow  the  deposition  as  above  set  forth. 


TITLE    VII 

HERITABLE    SECURITIES 

SECTION  I 
BONDS  AND  DISPOSITIONS  IN  SECURITY 

1.  Bond  and  Disposition  in  Security  in  ordinary  Form. 

I,  A  (name  and  design  the  borrower),  grant  me  to  have  instantly 
BORROWED  AND  REOEIVBD  from  B  {name  and  design  the  lender)  the 
sum  of  £  sterlmg :  Which  sum  I  bind  myl^elf,  and  my  heirs, 

executors,  and  representatives  whomsoever,  without  the  necessity  of 
discussing  them  in  their  order,  to  repay  to  the  said  B,  his  executors 
{or  his  heirs  excluding  executors)  or  assignees  whomsoever,  at  the 
term  of  {here  insert  the  date  and  pUice  of  payment,  thus — ^Whitsunday 
Nineteen  hundred  and  six,  within  the  head  oflSce  of  the  Royal 
Bank  of  Scotland  in  Edinburgh,  or  a^  the  case  vvay  be),  with  a  fifth 
part  more  of  liquidate  penalty  in  case  of  failure,  and  the  interest  of 
said  principal  sum  at  the  rate  of  five  pounds  per  centum  per  annum 
from  the  date  hereof  to  the  said  term  of  payment,  and  half-yearly, 
termly,  and  proportionally  thereafter  during  the  not-payment  of  the 
same,  and  that  at  two  terms  in  the  year,  Whitsunday  and  Martinmas, 
by  equal  portions,  beginning  the  first  term's  payment  of  the  said 
interest  at  the  term  of  Whitsimday  next  for  the  interest  due  pre- 
ceding that  date,  and  the  next  term's  pajnnent  thereof  at  Martinmas 
following,  and  so  forth  half-yearly,  termly,  and  proportionally  there- 
after during  the  not-payment  of  the  principal  sum,  with  a  fifth  part 
more  of  the  interest  due  at  each  term  of  liquidate  penalty  in  case  of 
failure  in  the  punctual  payment  thereof:  And  in  SECURrrY  of  the 
personal  obligation  before  written,  I  dispone  to  and  in  favour  of 
the  said  B  and  his  foresaids,  heritably,  but  redeemably  as  after 
mentioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue  hereof, 
All  and  Whole  {Jiere  describe  or  refer  to  the  subjects  as  in  Schedtde  {0) 

236 


BONDS   AND   DISPOSITIONS   IN    SECURITY  237 

of  the  Conveyancing  Act,  or  Schedvle  {O)  of  the  Consolidation  Act ;  and 
if  ike  svbjeds  are  held  under  any  reed  hirdeTis,  conditions,  provisions, 
or  limitations,  insert  these  after  such  description  or  refer&tice,  or  refer  to 
them  in,  or  as  nearly  as  the  drcunistances  may  require  in,  the  form  of 
Schedvle  (D)  of  the  Consolidation  Act) ;  and  that  in  real  security 
to  the  said  B  and  his  foresaids  of  the  whole  sums  of  money  above 
written — ^principal,  interest,  and  penalties :  And  I  assign  the  rents : 
And  I  assign  the  writs:  And  I  grant  warrandice:  And  I  reserve 
power  of  redemption:  And  I  oblige  myself  for  the  expenses  of 
assigning  and  dischar^g  this  security :  And  on  default  in  payment 
I  grant  power  of  sale :  And  I  consent  to  registration  for  preservation 
and  execution. — In  witness  whereof  (testing  claim). 

Bonds  by  Curators  Bonis  Tutors,  Minors^  Trustees,  &c,,  or  over  Lands  of 
Married  Women, — Variations  in  the  form  of  Bonds  and  Dispositions  in 
Security  occur  in  connection  with  the  character  or  rights  of  the  granters 
— as,  for  example,  where  the  deed  is  granted  by  a  minor  with  consent  of 
his  curators,  by  trustees,  or  by  a  special  commissioner.  As  the  necessary 
Tariatioua  can  be  readily  adjusted  from  the  forms  already  given  in  the 
case  of  dispositions  (Title  II.),  we  do  not  repeat  them  here. 

In  the  case  of  securities  granted  by  minors  with  consent  of  their 
guardians,  it  may  be  very  important  to  preserve  evidence  of  the  due  and 
beneficial  application  of  the  money  lent,  and  if  applied  in  whole  or  in 
part  in  paying  off  debts  previously  existing,  it  is  in  general  advisable  to 
take  assignations  to  these  debts  in  favour  of  the  creditor  in  the  bond  and 
disposition  in  security,  to  be  held  as  collateral  securities  of  his  loan. 

In  the  case  of  a  security  over  lands  belonginc;  to  a  married  woman,  the 
obligation  for  payment  is  not  granted  by  her,  but  only  by  her  husband, 
though  she  is  the  principal  party  to  the  disposition  in  security,  her 
husband,  of  course,  consenting  and  concurring  therein  for  his  own  interest 
and  as  taking  burden  on  him  for  her.  The  wife  should  also  ratify  the 
deed  judiciaUy,  as  in  the  case  of  a  disposition  (p.  70),  the  necessary 
alterations  being  attended  to.  The  deed  may  be  in  the  following 
terms : — 


2.  Bond  and  Disposition  in  Security  hy  Spouses  over  Lands 

belonging  to  the  Wife. 

I,  A  (name  and  design  husband),  GRANT  me  to  have  instantly 
BORROWED  and  received  from  C  (design^ion)  the  sum  of  £ 
sterling:  Which  sum  I  bind  myself,  and  my  heirs,  executors,  and 
representatives  whomsoever  (complete  personal  obligation  as  in  form 
(m  p,  236) :  And  in  security  of  the  personal  obligation  before  written, 
I,  B  (full  name),  wife  of  the  said  A,  with  the  special  advice  and 
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consent  of  my  said  husband,  and  I,  the  said  A,  for  my  own  right  and 
interest,  and  as  taking  burden  on  me  for  my  said  wife,  and  we  both, 
with  joint  consent  and  assent,  dispone  to  and  in  favour  of  the  said  C 
and  his  foresaids,  heritably,  but  redeemably  as  after  mentioned,  yet 
irredeemably  in  the  event  of  a  sale  by  virtue  hereof ,  All  and  Wholk 
{here  describe  or  validly  refer  to  the  subjects,  and  if  these  are  held  under 
any  real  burdens,  conditions,  &c,,  insert  or  refer  to  them  as  before  shoivn, 
p,  236) ;  AND  THAT  IN  REAL  SECURITY  to  the  Said  C  and  his  foresaids 
of  the  whole  sums  of  money  above  written — ^principal,  interest,  and 
penalties :  And  we,  with  joint  consent  and  assent  foresaid,  assign  the 
rents :  And  we  assign  the  writs :  And  we  grant  warrandice :  And  we 
reserve  power  of  redemption :  And  I,  the  said  A,  oblige  myself  for 
the  expenses  of  assigning  and  discharging  this  security:  And  on 
default  in  payment  we,  the  said  A  and  B,  with  joint  consent  and 
assent  foresaid,  grant  power  of  sale :  And  we  consent  to  registration 
for  preservation  and  execution. — In  witness  whereof,  &c.(a) 

« 

Where  a  Bond  and  Disposition  in  Security  is  granted  over  lands 
belonging  to  the  husband,  but  in  which  the  wife  has  a  right  of  liferent, 
&c,,  the  personal  obligation  will,  as  in  the  previous  example,  be  granted 
by  the  husband  alone,  and  the  disposition  in  security  will  be  in  the 
following  terms: — 


3.  Bond  and  Disposition  in  Security  over  Lands  belwiging  to 

Husband  in  which  a  Wife  lias  right  of  Liferent,  &c,{a) 

And  in  security  of  the  personal  obligation  before  written  I,  the 
said  A,  with  consent  of  B,  my  wife,  for  all  right  of  liferent,  conjunct 
fee,  terce,  annuity,  or  other  right,  legal  or  conventional,  which  she 
has  or  may  have  in  or  affecting  the  subjects  hereinafter  disponed, 
and  I,  the  said  B,  for  my  own  right  and  interest,  with  the  special 
advice  and  consent  of  my  said  husband,  and  I,  the  said  A,  as  taking 
burden  on  me  for  my  said  wife,  and  we  both,  with  joint  consent  and 
assent,  dispone,  &c. 

Where  a  Bond  and  Disposition  in  Security  is  granted  in  favour  of  a 
married  woman  exclusive  of  her  husband's  nghts,  the  deed  will  narrate 
that  the  money  is  advanced  out  of  her  separate  estate,  and  will  be  in  the 
following  terms : — 


(a)  This  deed  ought  to  be  judicially  ratified  by  the  wife. 
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4.  Bond  and  Disposition  in  Security  in  favour  of  a  Married  Woman, 

exdvsive  o/"  Jus  mariti  and  right  of  administration  of  Husband. 

I,  A,  GRANT  me  to  have  instantly  borrowed  and  received  from 
C  (dtsign  as  wife  of  B,  &c.)  out  of  her  separate  estate  the  sum  of 
£  sterling:    Which  sum   1  bind  myself,  and  my  heirs, 

executors,  and  representatives  whomsoever,  without  the  necessity 
of  discussing  them  in  their  order,  to  repay  to  the  said  C,  her 
executors  (or  her  heirs  excluding  executors,  as  the  case  may  he)  or 
assignees  whomsoever,  but  exclusive  always  of  the  jtis  mariti  and 
right  of  administration  of  the  said  B,  her  husband,  or  of  any  other 
husband  whom  she  may  hereafter  marry,  and  that  at  the  term  of  (&c., 
complete  persmud  dbligaiion  as  shovm  on  p.  236) :  And  in  security  of 
the  personal  obligation  before  written,  I  dispone  to  and  in  favour  of 
the  said  C  and  her  foresaids,  but  exclusive  always  of  the  jus  mariti 
and  right  of  administration  of  the  said  B,  or  of  any  other  husband 
whom  she  may  hereafter  marry,  heritably  (<fec.,  as  in  Form  1). 

Bands  to  or  by  Batiks  and  Public  and  Private  Companies. — It  is  important 
to  keep  in  view  that  when  Bonds  and  Dispositions  in  Security,  or  similar 
deeds,  are  granted  to  incorporated  banks  or  public  companies,  the  descrip- 
tion of  the  payees  to  be  introduced  in  the  obligation  and  disposition  in 
their  favour  will  be  regulated  by  the  terms  of  the  Act  of  Parliament  or 
Boyal  Charter  under  which  they  are  incorporated,  and  in  the  case  of 
companies  incorporated  under  the  Companies  Acts,  by  the  provisions  of 
these  Acts  and  of  the  Memoranda  of  Association  under  which  they  are 
constituted.  Such  memoranda  will  also  regulate  the  borrowing  powers 
of  the  company.  A  provision  as  to  the  execution  of  deeds  by  limited 
companies  will  be  found  in  section  56  of  the  Conveyancing  Act  of  1874. 
^Vben  unincorporated  societies  grant  bonds,  their  directors  or  office- 
bearers should  be  mentioned  Twmnatim,  and  should  bind  themselves  as 
such  directors  or  office-bearers  and  their  successors  in  office,  and  the 
funds  and  property  of  the  society. 

In  boncb  by  private  or  unincorporated  companies  not  having  office- 
bearers, and  by  firms,  the  personal  obligation  will  be  by  the  company  or 
firm  and  all  the  partners  as  individuals  jointly  and  severally. 

Securities  to  private  or  unincorporated  companies  or  firms  will  narrate 
that  the  loan  is  granted  from  funds  belonging  to  the  firm,  and  will  be 
taken  to  the  whole  or  to  certain  of  the  partners  as  individuals,  and  the 
survivors  and  survivor  of  them  in  trust,  for  behoof  of  the  company  or  firm 
and  partners  thereof,  according  to  their  interests,  and  to  the  assignees 
of  the  trustees,  or  of  the  survivors  or  survivor  of  them.  The  deeds  of 
security  cannot  be  directly  taken  in  favour  of  these  last- mentioned 
companies  or  firms  by  their  company  or  firm  names. 

Bands  to  Trustees  or  Ouardians, — ^When  the  bond  is  granted  in  favour 
of  trustees  or  guardians,  or  others  acting  for  third  parties,  the  following 
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or  a  similar  clause  may  be  inserted  after  the  personal  obligation  and 
before  the  disposition  in  security: — 

Providing  always  and  declaring  that  neither  I  {i,e.y  the  horrowtr), 
nor  my  foresaids,  nor  assignees,  nor  others  deriving  right  from  the 
said  trustees  {or  as  the  case  may  be),  to  the  sums  of  money  hereby 
due,  shall  be  anywise  concerned  with  the  application  of  the  sums  of 
money  to  be  paid  or  advanced  by  us  or  them  to  the  said  trustees; 
but  we  or  they  shall  be  fully  exonered  and  secured  by  the  receipts, 
discharges,  assignations,  or  other  writings  to  be  granted  by  the  said 
trustees  or  their  foresaids. 

Bond  to  Curator  Bonis,  (&€, — When  money  is  lent  on  heritable  security 
by  a  curator  bonis,  or  others  acting  for  minors  or  incapacitated  persons, 
the  obligation  to  repay  and  the  conveyance  in  security  will  be,  not  to 
the  curator  and  his  successors  in  office,  but  to  the  said  B  (t.6.,  the  ward), 
**  his  executors  "  {or  "  heirs  excluding  executors  "),  "  or  assignees  whomso- 
"  ever"  as  the  case  may  be.  Bonds  in  favour  of  a  pupil  or  a  factor  loco 
tuioris  for  a  pupil  will  be  in  similar  terms.  Such  bonds  though  taken  to 
the  ward  ought  to  contain  the  following  clause : — 

Providing  and  declaring  that  the  discharge  or  assignation  of 
the  said  K  (the  guardian),  or  of  his  successors  in  office,  shall  be 
sufficient  to  discharge  or  assign  this  Bond  and  Disposition  in 
Security,  and  the  sums  of  money  thereby  due  and  the  security 
thereby  created,  without  the  consent  or  concurrence  o£  the  said  B 
{the  ward). 

In  order  to  obviate  all  questions  as  to  the  right  of  succession  such  a 
clause  as  the  following  may  be  introduced : — 

But  whereas  the  foresaid  sum  of  pounds  has  been  lent 

out  and  invested  by  the  said  K,  as  curator  bonis  foresaid  of  the  said 
B,  in  conformity  with  {if  the  case  be  so)  the  following  interlocutor  of 
the  Lords  of  Council  and  Session  (here  quote) :  Therefore  it  is  hereby 
provided  and  declared  that  the  investment  of  the  foresaid  sum  of 
pounds  on  heritable  security,  now  made  in  conformity  with 
the  order  of  the  Court  of  Session  as  aforesaid,  shall  not  prejudice  or 
afl'ect  the  rights  of  the  parties  who  would  have  been  entitled  to  the 
said  sum  on  the  death  of  the  said  B  if  this  investment  had  not  been 
made:  But  reserving  always  to  all  parties  concerned  all  pleas  and 
claims  affecting  the  right  to  the  said  sum  which  may  hereafter  arise 
in  the  event  of  the  present  investment  being  at  any  future  time 
validly  consented  to  or  adopted  by  the  said  B. 
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Inieresi. — The  rate  of  interest  to  be  specified  in  the  bond  will  be 
matter  of  agreement.  It  is  common  to  specify  five  per  cent,  in  the 
bond(a)  and  to  modify  this  rate  by  back-letter  (of  which  examples  are 
giyen  oo  pp.  252  et  seq.),  and  it  is  recommended  that  this  course  should 
be  followed.  The  reason  of  this  is,  that  if  a  low  rate  is  specified  in 
the  bond,  no  higher  rate  could  be  recovered  by  diligence,  however  much 
the  market  rate  may  rise;  and  in  the  event  of  the  debtor  making 
default  in  payment,  either  of  principal  or  interest,  it  is  reasonable  that 
the  creditor  should  have  the  power  of  exacting  what  is  known  as  the 
"  legal  rate." 

CdUaieral  Obligaiionfcr  Payment  of  Interest. — If  desired,  such  an  obligation 
nay  be  granted  separately  as  on  p.  248,  infra,  or  introduced  in  the  bond 
Uius: — 

And  I,  the  said  A,  and  I,  C  {designation),  do  hereby  bind  ourselves. 
Jointly  and  severally,  and  our  respective  heirs,  executors,  and  repre- 
sentative whomsoever,  without  the  necessity  of  discussing  them  in 
their  order,  to  pay  to  the  said  B  or  his  foresaids  the  interest,  &c. 

And  the  clause  of  registration  will  proceed  : — 

Ai?D  we,  the  said  A  and  C,  consent  to  registration  for  preservation 
and  execution. — In  witness  whereof,  &c. 

Id  order  to  obviate  any  question  with  the  co-obligant  in  the  event  of 
the  principal  debtor's  obligation  or  the  heritable  security  itself  proving 
defective,  the  following  clause  may  be  introduced  immediately  before  the 
T'^istration  clause : — 

And  I,  the  said  C,  hereby  declare  that  the  personal  obligation 
on  me  and  my  foresaids  hereinbefore  written  shall  subsist  and  be 
effectual  against  me  and  my  foresaids,  notwithstanding  any  defect 
or  nullity  in  the  personal  obligation  on  the  said  A  and  his  foresaids 
herembefore  written,  or  in  the  security  hereby  constituted  or  intended 
to  be  constituted  over  the  lands  and  others  before  disponed,  the  said 
B  and  his  foresaids  being  nowise  responsible  for  the  sufficiency  or 
validity  of  the  said  personal  obligation  on  the  said  A  or  his  foresaids, 
or  of  the  said  security. 

Tkt  Subjects  Disponed, — ^The  difference  in  form  between  the  Bond  and 
DiBpOBition  in  Security  over  property  held  burgage,  and  that  applicable 
to  ordinary  feudal  subjects,  is  taken  away  by  section  25  of  ''  The  Con- 

(o)  Where  no  rate  is  stated  no  security  for  interest  is  coustituted  {Forbes  v. 
f'ei^  <fe  ^orfcM,  21  R.  630). 

JUR.  8.— I.  16 
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*^  veyancing  (Scotland)  Act,  1874/'  but  writs  affecting  lands  which  immedi- 
ately prior  to  the  commencement  of  that  Act  (Ist  October,  1874)  were  held 
burgage,  must  still  be  recorded  in  the  Burgh  Register  of  Sasines. 

Bonds  with  Pari  Passu  Ranking, — When  several  Bonds  and  Dispositions 
in  Security  are  granted  over  the  same  lands  constituting  securities  with 
pari  passu  preference,  the  following  clause  should  be  inserted  in  each  before 
the  clause  of  assignation  of  rents : — 

Providing   always   and   declaring  that  the  foresaid   sum  of 

pounds  hereby  secured,  together  with  the  further  sums 

of  pounds  and  pounds  borrowed  and  secured, 

or  about  to  be  borrowed  and  secured,  by  me,  conform  to  Bonds  and 

Dispositions  in  Security  by  me  in  favour  of  and 

respectively,  over  the  lands  and  others  before 
disponed,  with  the  interest  thereof  and  penalties  corresponding 
thereto,  if  incurred,  shall  be  ranked  and  preferred  pari  passu  on  the 
said  lands  and  others,  and  the  rents  and  duties  thereof,  and  also  on 
the  prices  and  proceeds  to  arise  therefrom  in  case  of  a  sale  of  the 
same  or  of  any  part  or  portion  thereof,  and  that  without  regard  to 
the  order  of  priority  in  which  these  presents  and  the  said  Bonds 
and  Dispositions  in  Security  granted  or  to  be  granted  by  me  in  favour 
of  the  said  and  respectively  have  been 

or  shall  be  placed  on  record. 

If  the  arrangements  as  to  further  loans  are  not  completed  at  the  time 
of  granting  a  Bond  and  Disposition  in  Security,  a  pari  passu  preference 
may  be  reserved  for  future  loans  by  the  following  clause : — 

Providing   always   and   declaring  that  the  foresaid  sum  of 
pounds  hereby  secured,  together  with  any  further  sum 
or  sums  of  money,  not  exceeding  in  whole  the  sum  of  pounds 

of  principal  (making  with  the  principal  sum  hereby  secured  a  total  sum 
of  pounds  of  principal),  borrowed  and  secured,  or  which  may 

yet  be  borrowed  and  secured,  by  me  over  the  lands  and  others  before 
disponed,  together  with  the  interest  of  the  said  sum  of  pounds, 

and  of  the  said  further  sum  or  sums,  and  penalties  corresponding 
thereto,  if  incurred,  shall  be  ranked  and  preferred  pari  passu  on  the 
said  lands  and  others,  and  rents  and  duties  thereof,  and  also  on  the 
prices  and  proceeds  to  arise  therefrom  in  case  of  a  sale  of  the  same 
or  any  part  or  portion  thereof,  and  that  although  these  presents  shall 
be  placed  on  record  before  the  Bond  and  Disposition  in  Security,  or 
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Bonds  and  Dispositions  in  Security,  for  the  said  further  sum  or 
sums  of  money. 

A  pari  passu  preference  may  also  be  simply  and  effectually  constituted 
by  granting  a  bond  for  the  whole  sum  to  be  borrowed  in  favour  of  one 
person,  who  will  then  grant  to  each  lender  an  assignation  of  the  bond  to 
the  extent  of  his  loan. 

If  superiorities  form  the  subject  of  security,  state  the  ranking  and 
[reference  as — 

"  On  the  said  subjects  and  others,  and  the  rents  and  duties,  and 
"  also  the  feu-duties  and  casualties  of  superiority,  thereof." 

The  consent  of  the  creditor  in  securities  affecting  superiorities  is 
required  before  the  casualties  can  be  redeemed. — Conveyancing  Act, 
1874,  8.  16. 

Padponement  of  (or  ranking  pari  passu  toUh)  Existing  Bonds, — In  the 
event  of  its  being  arranged  that  an  existing  bond  shall  be  postponed 
to  (or  ranked  pari  passu  with)  a  new  bond,  the  clause  of  disposition  in 
security  will  run  as  follows: — 


And  in  Security  of  the  personal  obligation  before  written,  I, 
the  said  A,  heritable  proprietor  of  the  subjects  after  mentioned, 
with  the  special  advice  and  consent  of  C  {name  and  designation  of 
prior  creditor),  and  I,  the  said  C,  but  only  for  the  purpose  and  to  the 
effect  of  postponing  to  (or  ranking  and  placing  pari  passu  with,  as 
fitay  be  desired)  the  right  and  security  hereby  granted,  the  right  and 
security  which  I  have  in  and  over  the  lands  and  others  after  disponed 
by  ^'irtue  of  a  Bond  and  Disposition  in  Security  over  the  same  for 
the  sum  of  pounds  of  principal,  with  the  interest  thereof 

and  penalties  corresponding  thereto,  dated  and  recorded 

,  granted  by  the  said  A  in  my  favour ;  and  we,  the 
said  A  and  C,  for  our  respective  rights  and  interests,  with  one 
advice  and  consent,  do  hereby  dispone,  &c.  (i7i  usual  form)\  and 
THAT  IN  REAL  SECURITY  to  the  Said  B  and  his  foresaids  of  the 
whole  sums  of  money  above  written — principal,  interest,  and 
penalties. 

The  assignation  to  rents  and  writs,  clause  of  warrandice,  and  power  of 
«ale,  will  be  minted  with  consent  of  the  prior  creditor,  and  immediately 
before  the  clause  of  registration  there  will  be  inserted  a  clause  in  the 
following  terms,  or  to  the  like  effect: — 
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And  I,  the  said  C,  hereby  consent,  agree,  and  declare  that  the 
right  and  security  hereby  granted  to  the  said  B  in  and  over  the  lands 
and  others  before  described,  and  rents  thereof,  and  prices  arising 
therefrom  in  case  of  a  sale  of  the  same  in  virtue  hereof,  shall  be 
ranked  preferably  to  (or,  if  this  be  desired,  pari  passu  with)  the  right 
and  security  in  and  over  the  same  held  by  me  in  virtue  of  the  Bond 
and  Disposition  in  Security  granted  by  the  said  A  in  my  favour  as 
aforesaid,  in  like  manner  as  if  (where  the  prior  security  is  postponed^ 
these  presents  had  been  placed  on  record  prior  to  the  date  of 
recording  tlie  said  Bond  and  Disposition  in  Security  by  said  A  in 
my  favour. 

(Jinierc  a  pari  passu  preference  is  to  be  giveii) — As  if  the  sums 
contained  in  and  due  by  the  said  Bond  and  Disposition  in  Security 
in  favour  of  me,  the  said  C,  and  the  sums  hereby  due,  had  been  one 
sum,  and  had  been  contained  in  and  due  by  one  and  the  same  Bond 
and  Disposition  in  Security. 

Then  will  follow  in  either  case  : — 

But  reserving  always  to  me,  the  said  C,  the  said  Bond  and 
Disposition  in  Security  in  my  favour,  and  the  right  and  security 
thereby  created,  and  whole  effect  thereof  in  all  respects,  except  that 
the  same  shall  be  postponed  to  {or  ranked  pari  passic  with,  as  may  be 
proper)  these  presents,  and  the  right  and  security  hereby  created  over 
the  said  lands  and  others. 

Clause  of  Insurance. — It  is  enacted  by  section  119  of  the  Consolidation 
Act  of  1868,  that  the  statutory  clause  of  assignation  to  rents  shall,  inter 
alia,  import  a  power  to  the  creditor  and  his  representatives  or  heirs  (as 
the  case  may  be),  and  assignees,  to  insure  all  buildings  against  loss  by  fire, 
but  it  is  competent  to  make  special  provision  for  this,  in  which  case  such 
a  clause  as  the  following  may  be  introduced  immediately  before  the 
assignation  of  rents : — 

And  further,  I  bind  and  oblige  myself  and  my  foresaids,  so  long 
as  the  said  principal  sum  or  any  part  thereof  shall  remain  unpaid,  to 
make  payment  of  the  yearly  premium  requisite  for  keeping  up  an 
insurance  of  the  subjects  hereinbefore  disponed  against  loss  by  fire, 
to  the  extent  of  pounds  at  least,  with  the 

Insurance  Company,  or  such  other  company  as  the  said  B  (tJie  creditor) 
and  his  foresaids  shall  think  proper,  the  said  insurance  to  be  effected 
by  the  said  B  in  name  of  himself  and  his  foresaids  primo  loco,  and  of 
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me,  the  said  A  (the  horrower\  in  reversion,  and  to  exhibit  to  the  said 
B  and  his  foresaids,  or  to  his  or  their  factor  or  agent  for  the  time, 
receipts  for  such  payments  r^ularly  within  eight  days  after  the 
same  shall  fall  due  in  each  year;  and  in  case  the  said  B  or  his 
foresaids  shall  at  any  time  advance  and  pay  the  said  premium,  which 
they  are  hereby  authorised  but  nowise  bound  to  do,  I  bind  myself 
and  my  foresaids  to  repay  on  demand  the  sums  so  advanced  by  them, 
with  interest  thereon  at  the  rate  of  five  per  cent,  per  annum  during 
the  not-payment,  and  all  relative  charges  and  expenses,  as  the  same 
shall  be  instructed  by  a  statement  under  the  hands  of  the  said  B  or 
his  foresaids,  or  his  or  their  factor  or  agent,  without  the  necessity 
of  any  further  voucher. 

Or— 

If  it  be  thought  proper  to  take  heritable  security  for  payment  of  the 
insurance,  the  following  obligation  may  be  introduced  immediately  before 
the  disposition  in  security : — 

AsD  FURTHER,  as  the  said  B  has  effected,  or  is  about  to  effect, 
an  insurance  of  the  houses  and  other  erections  on  the  lands  and 
others  after  disponed,  in  his  own  name  (or  as  may  be  desired),  against 
loss  by  fire,  to  the  extent  of  pounds,  I  hereby  bind 

myself  and  my  foresaids,  so  long  as  the  foresaid  sum  of 
pounds  hereby  due,  or  any  part  or  portion  thereof,  shall  remain 
unpaid,  to  pay  to  the  said  B  or  his  foresaids  at  the  term  of 
yearly  the  sum  of  pounds,  for  enabling  him  or  them  to 

pay  the  premium  on  said  insurance,  and  all  relative  charges  and 
expenses,  with  a  fifth  part  more  of  the  said  yearly  sum  of  penalty 
in  case  of  failure,  and  the  interest  of  the  same,  at  the  rate  of  five  per 
cent  per  annum,  from  and  after  each  term  of  payment  during  the 
not-payment :  Providing  always  and  declaring  that  the  said  B  and 
his  foresaids  shall  be  bound  to  hold  just  count  and  reckoning  with  me 
or  my  foresaids  in  reference  to  the  said  yearly  sum  of 
pounds,  and  to  repay  to  me  or  them  any  balance  of  the  same  that 
shall  in  any  year  remain  in  his  or  their  hands  after  satisfying  and 
paying  the  premium  on  said  insurance,  and  all  relative  charges  and 
expenses,  as  the  same  shall  be  instructed  by  a  statement  under  the 
hand  of  the  said  B  or  his  foresaids,  without  the  necessity  of  any 
further  voucher. 


] 
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Should  this  last  form  be  adopted,  the  clause  of  disposition  in  security 
will  run  thus : — 

And    in    security   of   the  several  personal  obligations  before 
written,  I  dispone,  &c. 

BeservcUion  of  Power  to  Feu. — It  is  convenient  when  a  security  is  granted 
over  lands  which  are  eligible  for  feuing  purposes,  that  power  should  be  as 
in  the  absence  of  such  a  power  considerable  expense  may  be  incurred  in  re- 
served to  grant  charters  and  other  feu-rights  without  consent  of  the  creditor, 
procuring  deeds  of  restriction,  or  in  obtaining  the  consent  of  creditors 
to  each  feu-right.  The  power  will,  of  course,  be  qualified  in  -such  way 
as  to  prevent  the  security  being  diminished  in  value  by  its  exercise,  and 
this  is  usually  effected  by  specifying  the  minimum  rate  of  the  feu-duty  to 
be  taken.  The  clause  containing  this  reservation  is  occasionally  framed 
so  as  to  include  not  only  power  to  feu,  but  also  power  to  sell  or  dispone 
by  contract  of  ground-annual.  "We  do  not,  however,  recommend  this  en- 
largement of  the  power  to  dispose  of  the  subjects  of  the  security.  It  is 
clear  on  the  ordinary  principles  of  feudal  conveyancing,  that  the  security 
of  the  creditor  who  consents  by  anticipation  to  the  granting  of  feu-rights 
extends  over  the  superiorities  of  the  feus  thus  created,  the  rights  conferred 
on  the  vassals  being  recognised  as  properly  mere  burdens  on  the  radical 
rights  of  the  superior ;  but  it  is  not  so  clear  that  the  ground-annual,  which 
by  the  ordinary  form  of  contract  is  made  a  real  burden  on  the  lands 
disponed,  is,  as  such,  a  portion  of  the  estate  covered  by  the  creditor's 
security.  Where,  therefore,  the  conveyancer  agrees  to  alienation  by 
contract  of  ground-annual,  it  will  be  proper,  by  way  of  precaution,  to 
insert  a  stipulation  that  this  power  shall  be  validly  exercised  only  by 
contracts  to  which  the  creditor  is  a  party,  or  in  which  the  ground-annual 
is  made  a  real  burden  upon  the  lands  in  favour  of  and  payable  to  the 
creditor  so  long  as  his  security  exists;  and  a  declaration  that  all  con- 
tracts in  which  such  stipulation  is  not  observed  shall  be  absolutely 
void  and  null.  The  following  is  a  form  of  clause  reserving  power  to 
feu.  It  is  usually  inserted  immediately  before  the  clause  of  assignation 
of  rents : — 

Declaring  always,  that  notwithstanding  the  conveyance  in 
security  hereinbefore  contained,  it  shall  be  competent  to  me,  the  said 
A,  and  my  said  foresaids,  proprietors  of  the  lands  and  others  before 
conveyed  in  security,  without  the  consent  of  the  said  B  or  his  fore- 
saids, to  dispone  in  feu-farm,  to  be  holden  of  and  under  me  and  my 
foresaids,  any  parts  and  portions  of  the  said  lands  and  others  (or  such 
parts  and  portions  of  the  said  lands  and  others  as  still  remain 
unfeued),  and  that  in  such  manner  and  on  such  conditions  as  I  and 
my  foresaids  may  deem  most  expedient,  but  always  so  that  no 
grassum,  price,  or  consideration  shall  be  taken  or  be  stipulated  to 
be  taken  therefor,  other  than  an  annual  feu-duty,  with  or  without 
periodical  duplications  or  other  additions  thereto ;  and  which  annual 
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feu-dutj  shall  in  no  case  be  less  in  amount  than  at  the  rate  of  £ 
sterling  for  each  imperial  acre  {or  at  the  rate  of  per  annum 

for  each  square  yard,  or  otherwise,  as  may  he  desired) :  And  pkoviding 
that  it  shall  he  a  condition  of  the  feu-rights  so  to  be  granted,  that  the 
buildings  to  be  erected  and  maintained  on  the  ground  so  feued  shall 
be  of  the  annual  value  of  at  least  double  the  amount  of  the  stipulated 
feu-duty :  And  also  providing  that  it  shall  not  be  in  the  power  of 
me  or  of  my  foresaids  to  make  or  consent  to  any  conditions   or 
stipulations  whereby  any  right  competent  by  law  to  us  as  superiors 
of  any  part  of  said  lands  and  others  to  be  feued  as  aforesaid,  for 
security  or  recovery  of  the  said  feu-duties  and  periodical  duplications 
or  other  additional  payments,  may  be  in  any  way  prejudiced :  And 
DECLARING  FURTHER  that  the  Superiority  of  the  lands  to  be  so  feued 
as  aforesaid,  and  the  feu-duties  and  other  prestations  thereof,  and 
any  other  right,  title,  or  interest  in  or  to  the  same  which  may  belong 
to  and  be  reserved  by  me  and  my  foresaids  as  superiors  thereof,  shall 
be  subject  and  liable  to  the  real  security  hereby  created,  and  to  the 
payment  of  the  sums  of  money  herein  contained,  in  the  same  way  and 
manner  as  the  dominium  utile  or  right  of  property  of  the  same  while 
unfeued ;  and  that  the  real  security  hereby  created  shall  extend  over 
the  superiority  and  feu-duties  and  others  payable  therefor,  and  the 
ground  to  be  so  feued  in  security  thereof,  and  any  other  right  or 
interest  in  or  to  the  same  which  may  be  reserved  to  me  and  my 
foresaids  as  superiors  foresaid  allenarly,  in  the  same  manner  and  as 
fully  in  all  respects  as  if  the  same  had  been  hereby  specially  con- 
veyed to  the  said  B  and  his  foresaids  after  such  feu-rights  had  been 
constituted. 

Where  it  is  contemplated  that  any  of  the  feu-duties  payable  for  portions 
of  the  lands  to  be  feued  shall  be  made  redeemable,  the  creditor's  interest 
may  be  protected  by  the  following  addition  to  the  above  clause : — 

Declaring  further  that  in  the  event  of  any  of  the  said  feu- 
duties  and  periodical  duplications  or  other  additional  payments  being 
made  redeemable,  the  deeds  necessary  for  redemption  thereof  shall 
be  executed  only  with  consent  of  the  said  B  or  his  foresaids  under 
pain  of  nullity,  and  the  redemption  money  shall,  if  desired  by  them, 
be  appUed  at  his  or  their  sight  in  payment  pro  tanto  of  the  sums 
herein  contained. 

AssignoHon  of  Rents. — Where  the  subjects  disponed  include  or  consist 
of  superiorities,  this  cbtuse  should  run  : — 
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And  I  assign  the  rents,  and  also  the  feu-duties  and  cajBualties ; 
And  feu-rights  should  also  be  excepted  from  the  warrandice. 

Clatise  ofAssiffnoHan  to  Writs  where  no  writs  are  delivered.    This  clause 
will  run  : — 

And  I  assign  the  writs,  but  in  respect  these  are  not  delivered  up 
herewith,  I  bind  and  obugk  myself  and  my  foresaids  to  make  the 
same,  so  far  as  in  my  or  their  possession,  or  under  our  control,  furth- 
coming to  the  said  B  and  his  foresaids  when  required,  upon  a  receipt 
and  obligation  for  redelivery  thereof  within  a  reasonable  time  and 
under  a  suitable  penalty. 

Where  the  right  to  have  production  of  writs  is  contained  in  another 
deed,  and  it  is  likewise  assigned  by  the  granter  of  the  bond,  add  : — 

And  I  assign  to  the  said  B  and  his  foresaids  all  obligations  con- 
tained in  the  prior  titles  of  the  subjects  to  make  the  writs  therein 
referred  to  furthcoming  to  disponees  as  therein  mentioned. 

We  now  give  the  form  of  a  separate  collateral  obligation  for  pay- 
ment of  the  interest  on  a  debt  contained  in  a  Bond  and  Disposition  in 
Security : — 


5.  Collateral  Obligration  for  Payment  of  Irvterest  on  a  Debt 
contained  in  a  Bond  and  Disposition  in  Security. 

I,  C  (designation),  CONSIDERING  that  A  {designation),  by  his  Bond 
and  Disposition  in  Security,  dated  and  recorded  , 

for  the  causes  therein  specified,  bound  himself,  and  his  heirs, 
executors,  and  representatives  whomsoever,  without  the  necessity 
of  discussing  them  in  their  order,  to  repay  to  B  (designaiian),  his 
executors  {or  his  heirs  excluding  executors)  or  assignees,  the  sum 
of  £  sterling,  at  the  term  of  then  next,  with  a  fifth 

part  more  of  liquidate  penalty  in  case  of  failure,  and  the  interest 
of  said  principal  sum  at  the  rate  of  five  per  cent,  per  annum  from 
the  date  of  said  Bond  and  Disposition  in  Security  during  the  not- 
payment,  as  set  forth  in  said  Bond  and  Disposition  in  Security :  And 
IN  SECURITY  of  said  personal  obligation  the  said  A  thereby  disponed 
to  and  in  favour  of  the  said  B  and  his  foresaids,  heritably,  but 
redeemably  as  therein  mentioned,  yet  irredeemably  in  the  event  of 
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a  sale  by  virtue  thereof,  All  and  Whole  the  lands  of  (insert  the  Tiame 
of  the  lands  conveyed)  and  others  therein  particularly  described,  all  as 
the  said  Bond  and  Disposition  in  Security  in  itself  more  fully  bears : 
And  further  considering  [that  in  the  treaty  for  the  said  loan  it 
was  stipulated  and  agreed  that  I  should  become  bound,  as  after 
written,  for  the  payment  of  the  interest  of  the  said  principal  sum  {or 
as  the  case  may  be)] :  Therefore  I,  the  said  C,  do  hereby,  without 
prejudice  to  the  said  Bond  and  Disposition  in  Security,  but  in 
corroboration  thereof,  bind  and  oblige  myself,  my  heirs,  executors, 
and  representatives  whomsoever,  without  the  necessity  of  discussing 
them  in  their  order,  and  renouncing,  as  I  hereby  renounce,  the 
benefit  of  discussion  of  the  said  A  or  his  foresaids,  to  pay  to  the  said 
B,  his  executors  (or  his  heirs  excluding  executors)  or  assignees,  the 
interest  of  the  said  principal  sum  of  £  ,  at  the  rate  of 

per  centum  per  annum,  during  the  not-payment  of  the  said  principal 
Bum,  and  that  at  the  two  terms  in  the  year,  and  , 

by  equal  portions,  b^inning  the  first  term's  payment  thereof  at  the 
term  of  next,  for  the  interest  which  shall  be  due  from  the 

date  of  the  said  Bond  and  Disposition  in  Security  to  the  said  term, 
and  the  next  term's  payment  of  the  said  interest  at  the  term  of 

thereafter,  and  so  forth  half-yearly,  termly,  and  propor- 
tionally thereafter  during  the  not-payment  of  the  said  principal  sum, 
with  a  fifth  part  more  of  the  interest  due  at  each  term  of  liquidate 
penalty  in  case  of  failure  in  the  punctual  payment  thereof :  And  I 
declare,  &c.  (as  in  the  clause  recommended  for  adoption,  p.  241,  in  the 
case  of  a  collateral  obligation  for  interest  embodied  in  the  bond  and  dis- 
position in  security,  mutatis  mutandis) :  And  I  consent  to  registration 
for  preservation  and  execution. — In  witness  whereof,  &c. 


6.  Sapplementary  Bond  to  supply  the  place  of  an  obligation 
contained  in  a  Deed  which  has  been  lost, 

I,  A,  considering  that  by  Bond  and  Disposition  in  Security  (or  as 
the  case  may  fte)  granted  by  me  (or  if  A  be  the  representative  of  the  granter, 
by  C)  in  favour  of  B,  dated  ,  I  (or  the  said  C)  bound  myself 

(or  himself)  to  pay  to  the  said  B  {narrate  the  original  so  far  as  the  case 
admits) :  And  w^hereas  the  principal  Bond  and  Disposition  in  Security 
(or  as  ths  case  may  be)  before  mentioned  has  been  lost  or  mislaid,  or 
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at  least  the  same  cannot  at  present  be  found,  and  I  am  desirous  of 
supplying  the  loss  thereof  in  case  the  same  shall  not  be  found,  in  so 
far  as  the  same  relates  to  the  obligation  thereby  granted  by  me  for 
payment  of  the  foresaid  sum  of  pounds  to  the  said  B  (creditor*^ 

Tiame,  or  as  the  case  may  be) :  Therefore,  without  hurt  or  prejudice  to 
the  said  Bond  and  Disposition  in  Security  (or  as  the  case  may  he)  in 
any  respect,  but  in  corroboration  and  supplement  thereof  in  so  far 
as  the  same  relates  to  the  said  obligation  by  me,  and  subject  always 
to  the  provisions  and  declarations  after  written,  I  do  hereby  bind 
myself,  and  my  hfeirs,  executors,  and  representatives  whomsoever, 
without  the  benefit  of  discussing  them  in  their  order,  TO  pay,  &c. 
(here  loUl  follmo  an  obligation  for  payment^  01^  as  the  case  may  be,  as 
in  the  deed  which  lias  been  lost,  or  as  near  tliereto  as  possible) :  But  it 
is  hereby  expressly  provided  and  declared  that  these  presents  shall 
nowise  constitute  or  infer  any  obligation  upon  me  for  payment  of 
the  said  sum  of  pounds,  or  any  part  thereof,  in  addition  to 

the  obligation  for  pajment  contained  in  the  said  Bond  and  Disposi- 
tion in  Security  (or  as  the  case  may  be),  and  that  only  once  and  single 
payment  of  the  said  sum  of  pounds  shall  be  exigible  from  me 

and  my  foresaids,  whether  under  the  obligations  contained  in  the 
said  Bond  and  Disposition  in  Security  (or  as  the  case  may  be)  or  under 
these  presents,  and  that  such  once  and  single  payment  of  the  said 
sum  of  pounds,  with  the  interest  thereon  and  penalties  if 

incurred,  shall  effectually  discharge  not  only  the  obligation  containeil 
in  the  said  Bond  and  Disposition  in  Security  (or  as  the  case  may  be), 
but  also  the  obligation  before  written,  and  real  security  hereinafter 
granted :  And  in  security  of  the  personal  obligation  before  written, 
but  with  and  under  the  provisions  and  declarations  before  expressed, 
I  DISPONE,  &c.  (in  vsual  fm^m). 


7.  Deed  of  Postponement  of  Heritable  Security, 

I,  A  (designation),  CONSIDERING  that  D  (designation),  by  Bond  and 
Disposition  in  Security  dated  ,  and  recorded  ,  for  the 

causes  and  considerations  therein  set  forth,  bound  himself,  and  his  heirs, 
executors  and  representatives  whomsoever,  without  the  necessity  of 
discussing  them  in  their  order  to  repay  to  me,  the  said  A,  or  my  heirs, 
and  assignees  whomsoever,  the  sum  of  £  at  the  term  of  , 
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with  interest  and  penalties  as  therein  mentioned ;  and  in  security  of 
said  obligation  disponed  to  and  in  favour  of  me  and  my  foresaids, 
heritably,  but  redeeraably  as  therein  set  forth,  yet  irredeemably  in 
the  event  of  a  sale  by  virtue  thereof,  All  and  Whole  {description  of 
suhjreis),  with  all  right,  title,  and  interest  whatsoever  which  he,  the 
said  D,  his  predecessors  or  authors,  had  or  might  anywise  claim  or 
pretend  to  the  said  lands  and  estate  or  any  part  thereof,  but  that 
only  under  the  conditions,  provisions,  and  declarations  therein  set 
forth,  as  the  said  Bond  and  Disposition  in  Security  containing  power 
of  sale  and  other  usual  and  necessary  clauses  in  itself  more  fully 
bears:  Further,  considering  that  the  said  D  has  borrowed  the 
further  sum  of  £  ,  and  in  security  thereof  has  granted,  or  is 

about  to  grant,  in  favour  of  H  (desigiiatioii),  the  lender,  a  Bond  and 
Disposition  in  Security  over  said  lands  and  estate,  and  has  requested 
me  to  postpone  the  right  and  security  held  by  me  over  the  same  in 
\'irtue  of  the  foresaid  Bond  and  Disposition  in  Security  in  my  favour 
to  the  right  and  security  granted  or  to  be  granted  in  favour  of  the 
said  H,  which  I  have  agreed  to  do :  Therefore  I  do  hereby  postpone 
the  foresaid  Bond  and  Disposition  in  Security  for  £  in  my 

favour  affecting  the  said  lands  and  estate,  to  the  said  Bond  and  Dis- 
position in  security  for  £  ,  granted  or  about  to  be  granted  in 
favour  of  the  said  H,  his  executors  and  assignees  whomsoever ;  and  I 
declare  that  my  said  security  shall  no  way  compete  with  the  Bond 
and  Disposition  in  Security  in  favour  of  the  said  H  and  his  foresaids, 
which  shall  have  as  full  and  complete  preference  as  if  it  had  been 
first  recorded  in  the  appropriate  Register  of  Sasines;  Provided 
ALWAYS,  as  it  is  hereby  expressly  provided  and  declared,  that  these 
presents  shall  in  no  respect  injure  or  affect  said  Bond  and  Disposition 
in  Security  in  my  favour  to  any  other  or  further  extent  or  effect  than 
above  expressed,  but  that  in  all  other  respects  the  same  shall  remain 
in  as  full  force,  strength  and  effect  as  if  these  presents  had  never 
been  executed:  And  I  oblige  myself,  my  heirs,  executors,  and 
successors,  to  warrant  these  presents  at  all  hands  and  against  all 
mortals :  And  I  consent  to  the  registration  hereof  for  preservation, 
as  well  as  for  publication,  in  the  Register  of  Sasines. — In  witness 

WHEREOF,  &C. 
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SECTION  II 
BACK-LETTEKS 

The  back-letter  is  a  writing  addressed  by  the  creditor  or  his  agent 
to  the  borrower  or  his  agent,  containing  certain  stipubttions  affectiD^ 
the  terms  of  the  bond.  The  back-letter  most  commonlv  relates  to  the 
endurance  of  the  loan  and  the  rate  of  interest  to  be  paid. 


!•  Back-Letter  fiodtig  Duration  of  Loan  and  rait  of 

Interest  Payable,(a) 

(Address  of  creditor  and  date.) 
To  A  (designation  and  address  of  hoiTOwer). 

Sir, — ^With  reference  to  the  Bond  and  Disposition  in  Security  for 
£  sterling  over  (here  specify  subjects),  dated  ,  and 

granted  by  you  in  my  favour  (or  as  the  case  may  be),  it  is  understood 
and  agreed  to  on  both  sides,  that  notwithstanding  what  is  therein 
provided,  the  loan  shall  subsist  for  the  space  of  years  [or 

until  the  term  of  (insert  term  and  year  of  expiry,  or  state 

years  of  duration  of  loan,  as  may  be  desired)^  provided  that  the  interest 
thereon  is  regularly  paid  to  me  at  the  terms  mentioned  in  said  Bond 
and  Disposition  in  Security,  and  that  no  circumstance  occurs  preju- 
dicial to  the  personal  obligation  or  the  security  subjects :  And  it  is 
further  understood  and  agreed  that  if  regularly  paid  as  aforesaid,  said 
interest  shall  be  at  the  rate  of  per  cent,  for  the  period 

of  years  from  this  date  [and  if  so  arranged,  add — and 

thereafter  at  the  market  rate  on  first  landed  securities,  as  may  from 
time  to  time  be  fixed  by  the  Commissioners  appointed  in  Edinburgh 
for  that  purpose  (or  as  the  case  may  be)\ 

I  am,  Sir, 

Your  most  obedient  Servant, 

(Signed)        B. 


(a)  The  letter  should  be  holograph,  or  adopted  as  holograph,  or  tested  in 
ordinary  form,  and  executed  in  duplicate,  a  copy  being  held  by  each  party  to  the 
transaction. 
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The  same  back-letter,  if  granted  between  agents,  will  run  thus : — 

(Address  of  creditor's  agervty  and  date.) 
To  A  (full  name  and  designation  of  borrower's  agent). 

Sir, — ^With  reference  to  the  Bond  and  Disposition  in  Security 
for  pounds  sterling,  over  (specify  subjects),  dated  , 

and  granted  by  your  client  C  (insert  borrower's  name  and  designation  as 
in  bond)  in  favour  of  my  client  E  (insert  creditor's  name  and  designation 
as  in  band),  it  is  understood  and  agreed  to  on  both  sides,  that  notwith- 
standing what  is  therein  provided,  the  loan  shall  subsist  for  the  space 
of  years  [or  until  the  term  of  (insert  term  as  may  be  desired)] 

provided  that  the  interest  thereon  be  regularly  paid  to  my  said  client 
at  the  t^rms  mentioned  in  said  Bond  and  Disposition  in  Security,  and 
that  no  circumstance  occurs  prejudicial  to  the  personal  obligation  or 
the  security  subjects :  And  it  is  further  understood  and  agreed  (insert 
dipulation  respecting  interest,  and  conclude  as  before). 

In  all  cases  where  it  is  practicable,  the  back-letter  as  well  as  the 
security  writ  should  be  granted  by  the  principal. 

Back-letters  are  necessarily  used  when  a  portion  of  the  principal  sum  is 
retained  by  the  creditor  until  a  certain  event  takes  place,'  or  when  the 
principal  sum  is  paid  by  instalments.  Such  back-letters  being  arrange- 
ments of  merely  a  temporary  nature,  may  with  more  propriety  be  granted 
between  agents.  They  are  commonly  used  in  connection  with  loans 
granted  over  buildings  in  course  of  erection  or  not  quite  finished,  and 
where  the  creditor  retains  a  portion  of  the  principal  sum,  until  the 
baildings  are  completed.  The  following  style  will  illustrate  some  of 
these  cases: — 


2.  Back-Letter  between  Agents  when  a  portion  of  the 

Prirwipal  Sum  is  retained. 

(Address  of  creditor's  agent,  and  date.) 
To  E,  W.S.,  Edinburgh, 

Agent  for  A  (designation). 

Sir, — ^With  reference  to  the  Bond  and  Disposition  in  Security 
for  pounds  sterling  over  (specify  subjects),  dated  , 

granted  by  A  (insert  borrower's  name  and  designation)  in  favour  of  B 
(insert  creditor's  name  and  designation),  it  is  hereby  DECLARED  that  at 
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the  date  of  granting  said  Bond  and  Disposition  in  Security  the  said  A. 
received  only  the  sum  of  pounds,  instead  of  the  whole 

sum  of  pounds  therein  specified,  (Z)  the  balance,  amounting 

to  pounds  sterling,  being  meantime  retained  by  the  said 

B  until  the  whole  buildings  presently  in  course  of  erection  on  the 
piece  of  ground  contained  in  said  Bond  and  Disposition  in  Security 
shall  have  been  completely  finished  in  a  proper  and  tradesmanlike 
manner  and  to  the  satisfaction  of  (here  imine  and  design  a  valicator  to  be 
agreed  ujioii  by  the  parties)^  as  vouched  by  his  written  certificate  to 
that  efiect ;  upon  which  event,  and  production  of  which  certificate, 
the  said  balance  shall,  under  deduction  of  the  whole  expenses  of  this 
loan  and  of  the  foresaid  inspection  and  report,  be  handed  over  by  the 
said  B  to  the  said  A :  And  further,  it  is  agreed  and  declared  that 
the  said  A,  until  he  receives  payment  of  the  said  balance  retained  as 
aforesaid,  shall  pay  interest  only  on  the  said  sum  of  pounds 

sterling  already  advanced,  and  that  at  the  rate  of  pounds  per 

centum  per  annum. 

I  am,  Sir, 

Your  obedient  Servant, 

C  D,  W.S. 

{AgervtfoT  B  (the  lender). 

Another  common  arrangement  as  to  interest  is  for  the  creditor  to 
charge  the  borrower  with  interest  as  arranged  on  the  full  sum  specified  in 
the  bond,  and  to  allow  deduction  therefrom  of  bank  interest  upon  the 
sum  retained  by  the  creditor.  Such  an  arrangement  may  be  expressed  in 
the  above  back-letter  by  substituting  the  following  for  the  latter  portion 
thereof : — 

And  further,  it  is  agreed  and  deciared  that  until  the  said  sum 
of  pounds  sterling  retained  by  the  said  B  has  been  paid, 

the  said  A  shall  be  entitled  to  deduct  bank  interest  thereon,  as  allowed 
on  daily  balances,(a)  from  the  interest  payable  to  the  said  B  on  the 
sum  of  (specify  sum  in  bond)  pounds  sterling,  in  terms  of  the  said 
Bond  and  Disposition  in  Security. 

Otherwise  the  balance  of  the  loan  may  be  paid  by  instalments,  which 
may  be  lodged  on  deposit-receipt  instead  of  being  left  in  the  lender's 
hands.     In  this  case  the  back-letter  runs  as  follows  : — 

(a)  Or  **  deposit-receipt,"  as  may  be  arranged. 
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{Take  in  form,  to  (i),  and  th&n  proceed) — ^And  that  the  balance 

of  said  sum,  amounting  to  pounds  sterling,  is  to  be 

consigned  on  deposit-receipt  {or  otherwise,  as  may  he  arranged)  with 

the  Bank  of  Scotland  for  the  sums  after  mentioned, 

in  the  joint  names  of  yourself  and  me,  which  deposit-receipts  shall 

remain  in  my  hands,  and  the  sums  in  which  shall  be  payable  to 

the  said  A  at  the  following  times  and  in  the  following  portions, 

viz.,  pounds  when  the  plaster  is  finished  and  the  floors 

are  laid,  and  pounds  when  the  house  is  entirely  finished 

and  ready  for  occupation  {or  othertoise,  as  may  be  arranged),  the  said 

A  previous  to  payment  of  either  of  the  said  instalments  producing  at 

his  own  expense  a  certificate  by  {name  and  designation  of  valitator) 

that  the  work  on  performance  of  which  the  same  is  to  be  paid  has 

been  satisfactorily  executed ;  and  when  either  of  the  said  payments 

falls  to  be  made,  the  sum  in  the  deposit-receipt  for  the  amount  of 

such  payment  shall  be  uplifted  and  paid  over  to  the  said  A,  who 

shall  be  entitled  to  the  interest  accrued  thereon,  in  respect  that  he 

is  to  pay  interest  on  the  whole  sum  contained  in  the  said  Bond  and 

Disposition  in  Security  from  the  date  thereof. 

Id  '*  Building  Loans,"  where  the  principal  sum  is  paid  by  instalments 
as  the  buildings  in  course  of  erection,  which  form  the  security  for  the 
loan,  gradually  progress,  the  following  style  is  frequently  adopted : — 


8.  Back-Lett6r  wJien  Principal  Sum  is  payable  by  Instalments, 

{Address  of  creditor's  agent,  and  date.) 

To  E,  W.S.,  Edinburgh, 

Agent  for  A  {designation). 

{Take  in  form  to  (Z)  as  before,  and  then  continue) — And  that 
the  balance  of  said  sum,  amounting  to  £  sterling,  mean- 

time retained  as  aforescdd,  shall,  under  deduction  of  the  whole 
expenses  of  this  loan,  including  valuations  and  certificates,  and  any 
other  expenses  relative  or  incidental  thereto,  or  to  payment  of  the 
instalments  after-mentioned,  as  arranged  between  our  respective 
clients  {or  as  the  case  may  be),  be  payable  by  the  said  B  to  the  said  A 
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in  the  following  instalments  and  at  the  following  times,  viz., 
pounds  sterling  on  the  roof  of  the  buildings  at  present  in  course  of 
erection  on  the  ground  conveyed  by  the  said  Bond  and  Disposition  in 
Security  being  finished  in  a  proper  and  tradesmanlike  manner  to  the 
satisfaction  of  P  (name  aTid  designaiion  of  valuator  cfiosen  by  Hve 
jparties),  as  vouched   by  his   certificate  in  writing   to   that  effect  ; 

pounds  sterling  on  the  erection  of  the  said  buildings  having^ 
advanced  so  far  as  in  the  opinion  of  the  said  P,  as  vouched  by  his 
written  certificate,  to  be  of  the  value  of  at  least  pounds  ster- 

ling ;  and  the  final  balance  of  pounds  sterling  on  the  said 

buildings  and  surrounding  grounds,  walls,  drains,  railings,  &c.,  being 
completely  finished  to  the  satisfaction  of  the  said  P,  as  vouched  by 
his  certificate  in  writing  to  that  effect :  And  further,  it  is  agreed 
and  DECLARED  that  until  the  said  A  shall  receive  payment  (under  the 
deductions  foresaid)  of  the  foresaid  balance  of  £  sterling 

meantime  retained,  he  shall  pay  interest  only  on  the  said  sum  of 

pounds  sterling  of  which  he  has  already  received  payment, 
and  on  such  further  sum  or  sums  as  he  may  receive  by  way  of  instal- 
ment as  before-mentioned,  and  that  at  the  rate  of  pounds 
per  centum  per  annum,  such  interest  in  the  case  of  instalments 
commencing  only  from  the  dates  on  which  the  same  shall  have  been 

paid. 

I  am,  Sir, 

Your  obedient  Servant, 

C,  WX  {agent  for  B). 

Another  common  period  of  instalments  is — 

pounds  sterling  when  the  joists  are  laid ;  pounds 

sterling  when  the   chimney  heads  are  levelled;  pounds 

sterling  when  the  roof  is  on  and  the  slater- work  and  plumber- work 
of  the  roof  are  completed ;  pounds  sterling  when  the  plaster- 

work  is  completed;  and  the  balance  when  the  whole  buildings, 
furnishings,  and  others  are  finished,  and  the  drainage  and  other 
outside  operations  are  completed,  each  of  said  instalments  being 
payable  only  on  the  written  certificate  of  the  valuator. 

It  should  be  remarked,  with  reference  to  all  such  arrangements  as 
those  embodied  in  the  two  last  examples  of  back-letter,  that  the  security 
for  all  advances  made  subsequent  to  the  registration  of  the  Bond  and 
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Dispodtion  in  Security  is,  to  say  the  least,  very  doubtful.  Where  such 
arrangements  are  contemplated  by  the  parties  they  should  be  carried  out 
by  means  of  a  cash-credit  bond. 

Another  form  of  security  adopted  for  prospective  advances  or  for  loans 
of  uncertain  amount  is  that  of  an  absolute  disposition  with  or  without 
a  personal  bond  by  the  borrower,  and  relative  back-letter  or  back-bond 
by  the  creditor  qualifying  the  disposition  by  specifying  the  terms  on 
vhicb  be  is  to  hold  the  property  disponed  to  him,  and  the  conditions  on 
the  fulfilment  of  which  it  will  be  re-conveyed. 

The  limit  of  the  advances  to  be  covered  by  such  a  security  will  of 
course  be  determined  by  the  terms  of  the  back-letter,  but  where  these 
ire  general,  as  '*  for  all  sums  advanced  or  to  be  advanced/'  the  security 
will  cover  any  sum,  whether  advanced  before  or  after  the  date  of  the 
disposition  or  other  title.  The  registration  of  the  back-letter,  however, 
will  restrict  the  security  to  the  sums  actually  lent  or  advanced  as  at 
the  date  of  such  registration.  See  "Bell's  Lectures,"  2nd  ed.,  vol.  ii. 
p.  1164. 

The  disposition,  where  this  form  of  security  is  adopted,  will  be  in  the 
ordinary  terms,  proceeding  on  a  narrative  of  "  certain  onerous  causes  and 
eoDsid'erations ;  and  the  following  is  a  form  of  back-letter  which  can  be 
readily  adapted  to  varying  circumstances : — 


4.  Baek-Letter  gualifyiTig  a  Disposition  ex  facie  Absolute. 
To  A  (fuU  name  and  desiffTUjUion  of  debtor). 

I,  B  {full  name  and  designation  of  the  creditor),  CONSIDERING  that 
by  disposition,  dated  the  day  of  ,  and 

recorded  in  the  Division  of  the  General  Register  of  Sasines  applicable 
to  the  County  of  M  the  day  of  ,  19    , 

granted  by  you  in  my  favour,  you  did,  for  certain  onerous  causes  and 
considerations,  dispone  to  me  and  my  heirs  and  assignees  whomsoever^ 
heritably  and  irredeemably.  All  and  Whole  (here  describe  or  validly/ 
refer  to  the  subjects  conveyed) :  And  CONSIDERING  that  although  the  said 
disposition  was  in  its  terms  ex  fade  absolute,  yet  the  same  was  truly 
granted  in  my  favour  as  a  security  for  advances  made,  or  to  be  made, 
by  me  to  you  {or  in  security  of  an  advance  of  £  made  by  me 

to  you,  or  othervnse,  as  the  case  may  be),  with  interest  thereof  and 
penalti^  if  incurred,  relative  expenses  and  others,  as  after  mentioned ; 
and  that  it  is  proper  I  should  grant  these  presents  in  manner  under 
written ;  Therefore  I  do  hereby  acknowledge  and  declare — {First) 
That  the  said  disposition  was  granted  in  my  favour,  and  the  subjects 
before  described  {or  referred  to)  and  thereby  conveyed  are  to  be  held 
jua.  8. — L  1 7 
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by  me  in  security  always,  and  for  repayment  of  advances  made  or  to 
be  made  by  me  to  you  [not  exceeding  in  whole  the  sum  of  £  ], 

with  the  interest  thereof  at  the  rate  of  per  cent,  per  annum 

from  and  after  the  respective  dates  of  advance,  as  instructed  by  the 
receipts  or  other  acknowledgments  to  be  granted  by  you,  or  in  other 
habile  mode,  until  complete  repayment,  and  likewise  of  all  expenses 
incurred  or  to  be  incurred  by  me  with  reference  to  said  disposition 
and  these  presents,  or  otherwise  in  connection  with  the  said  trans- 
action, and  of  the  expenses  incurred  or  to  be  incurred  by  me  in  the 
execution  of  improvements  and  repairs  on  the  said  subjects,  or  in. 
proceedings  against  any  of  the  tenants  or  occupants  thereof,  and  for 
all  sums  advanced  or  to  be  advanced  in  payment  of  feu-duties,  taxes, 
and  public  burdens,  or  insurance  against  fire,  or  otherwise,  in  any 
manner  of  way  in  connection  with  the  said  subjects,  or  with  my 
entry  to  and  effectual  maintenance  of  the  possession  thereof,  as  after 
provided  for,  including  a  sufficient  remuneration  to  me  or  any  factor 
or  agent  whom  I  may  employ,  with  interest  at  the  rate  foresaid  from 
the  respective  dates  of  payment  till  complete  repayment  thereof  to 
me  be  made.  (Second)  On  repayment  to  me  of  the  whole  of  the 
foresaid  advances,  or  other  outlay,  and  interest  thereof,  I  shall  be 
bound  to  reconvey  the  foresaid  subjects  to  you  and  your  heirri  and 
assignees,  at  your  or  their  expense,  and  with  warrandice  from  my 
fact  and  deed  only.  (Third)  In  the  event  of  the  whole  foresaid 
advances  or  outlay  not  being  repaid  to  me  by  you,  with  interest  and 
others  as  aforesaid,  within  six  days  after  a  demand  of  payment  made 
by  me  or  my  representatives  by  registered  letter  posted  and  addressed 
to  you  at  your  last  known  place  of  residence,  then  I  or  my  represen- 
tatives shall  be  entitled,  without  further  notice  to  you  or  your 
representatives,  either  (1)  to  enter  into  possession  of  the  scdd  subjects 
and  draw  the  rents  thereof,  and  apply  the  same  in  or  towards  pay- 
ment of  all  feu-duties,  taxes,  and  public  burdens  exigible  therefrom, 
and  of  the  expenses  of  improvements  and  repairs  thereon,  and  the 
expenses  of  the  said  transaction,  and  in  or  towards  payment  at  the 
rate  foresaid  of  the  interest  on  the  said  advances,  and  thereafter 
of  the  said  advances  themselves,  to  be  instructed  as  aforesaid; 
or  (2)  to  sell  the  said  subjects  either  by  public  roup  or  private 
bargain,  in  whole  or  in  lots,  and  at  such  price  or  prices  as  I  or 
my  representatives  may  think  proper,  and  to  apply  the  price  or 
prices  to  be  realised  from  such  sale  or  sales  in  repayment  of  the 
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foresaid  advances,  and  of  all  other  outlay  incurred  by  me  or  my 
foresaids  in  the  premises  and  interest  thereof  as  aforesaid,  as .  the 
amount  shall  be  ascertained  by  a  stated  account  under  my  or  their 
hand  without  further  vouchers :  Deculrixg  that  should  there  be  any 
surplus  remaining  in  my  or  their  hands  after  such  application  of  the 
foiesaid  price  or  prices,  the  same  shall  be  paid  over  to  you  or  your 
representatives,  in  exchange  for  and  on  delivery  of  a  discharge  of  all 
mj  or  my  foresaids'  actings  and  intromissions  in  the  premises,  and 
omtil  such  discharge  shall  be  obtained  shall  be  consigned  in  the 

Bank,  or  other  chartered  or  incorporated  bank  in 
Scotland,  in  my  or  their  name,  for  behoof  of  yourself  or  your  repre- 
sentatives, as  the  case  may  be. — In  witness  whereof,  &c. 

A  security  by  absolute  disposition  has  obvious  risks  to  the  borrower 
in  the  event  of  the  insolvency  or  bankruptcy  of  the  creditor,  unless  a 
back-letter  in  unequivocal  terms  is  taken  and  recorded ;  but  on  the  other 
hand,  the  recording  of  the  back-letter  in  the  Register  of  Sasines  would 
defeat  the  intention  of  the  creditor  in  taking  this  form  of  security,  and  to 

KTent  recording,  the  creditor  sometimes  insists  on  retaining  the  principal 
«r,  giving  the  debtor  a  certified  copy. 


SECTION  III 

CASH-CREDIT  BONDS 

By  33  Gea  III.  c.  74.  s.  12,  and  afterwards  by  54  Geo.  III.  c.  137, 
s.  14,  re-enacted  by  19  &  20  Vict.  c.  91,  s.  7,  it  was  declared  lawful  to 
pledge  lands,  &c,  in  security  of  cash  accounts  or  credits,  "provided 
"  always  that  the  principal  and  interest  which  may  become  due  upon  the 
"  said  cash  accounts  or  credits  shall  be  limited  to  a  certain  definite  sum, 
"  to  be  specified  in  the  security,  the  said  definite  sum  not  exceeding  the 
*'  amount  of  the  principal  sum  and  three  years'  interest  thereon  at  the 
"rate  of  five  per  centum."  The  following  is  a  Style  of  a  Cash-Credit 
Bond  which  is  most  commonly  granted  in  favour  of  a  bank,  but  may  be 
in  kvoar  of  a  private  individual  lender. 


1.  Bond  for  Cash  Credit  vnth  a  Bank  granted  by  Individual 

Co-obligants,  vrith  Heritable  Security, 

We  (names  and  designations).  Considering  that  The 
Bank  have  agreed  to  allow  us  credit  upon  a  cash  account,  to  be  kept 
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in  the  books  of  the  said  bank,  in  name  of  me,  the  said  , 

to  the  amount  of  the  principal  sum  of  £  ,  upon  our  granting 

these  presents :  Therefore  we  do  hereby  bind  and  oblige  ourselves, 
as  full  debtors  and  co-obligants,  all  conjunctly  and  severally,  and  our 
respective  heirs,  executors,  and  successors  whomsoever,  renouncing 
the  benefit  of  discussing  them  in  their  order,  to  content  and  pay  to 
the  said  bank,  or  their  assignees,  on  demand,  at  any  time  after  two 
months  from  the  date  or  last  date  hereof,  and  that  within  the  head 
office  in  of  the  said  bank,  or  within  the  office  or  branch 

where  said  cash  account  may  be  kept  for  the  time,  the  foresaid 
principal  sum,  or  such  part  or  parts  thereof  as  shall  at  any  time  be 
advanced  or  due  upon  the  said  cash  account ;  together  with  interest 
at  the  rate  which  may  from  time  to  time  be  fixed  by  the  said  bank 
as  chargeable  on  cash  accounts,  and  that  from  the  time  or  times  of 
advance  respectively,  until  the  same  shall  be  repaid,  with  a  fifth 
part  more  of  the  said  principal  sum  of  penalty  in  case  of  failure,  and 
so  proportionally  :  Declaring  that  the  sums  to  be  placed  to  the  debit 
of  the  said  caish  account  shall  embrace  not  only  all  sums  of  money 
which  I,  the  said  ,  or  any  person  or  persons  having  my 

authority,  shall  value  for  or  draw  out,  by  orders  or  drafts  on  the  said 
bank,  or  on  any  of  their  officers,  but  also  all  other  debts  or  liabilities 
incurred,  or  which  shall  be  incurred,  by  me  to  the  said  bank,  in 
respect  of  notes  or  bills  discounted  or  held  by  the  said  bank,  or  any 
of  their  officers  on  their  behalf,  or  of  letters  of  credit,  guarantees, 
overdrafts  on  current  accounts,  or  other  obligations,  for  which  I  am 
responsible  to  the  bank,  or  in  any  other  manner  of  way  whatsoever ; 
the  amount  of  all  which  debts  and  liabilities  the  said  bank  shall  be 
entitled,  at  any  time,  to  place  to  the  debit  of  the  said  cash  account, 
and  that  without  prejudice  to  any  other  securities  held  by  them 
therefor,  and  without  intimation  to  any  of  us,  the  parties  hereto ;  but 
the  sums  so  to  be  charged  or  debited,  exclusive  of  interest,  shall  not 
exceed  in  all  the  foresaid  principal  sum :  Declaring  that  it  shall  be 
competent  to,  and  in  the  power  of,  the  said  bank,  if  they  see  fit,  to 
accumulate  the  said  interest,  with  the  principal  sums  due  on  the  said 
account,  at  the  annual  balance  of  the  books  of  the  said  bank,  on 
whatever  date  that  may  be,  or  at  such  other  date  annually  as  may  be 
found  most  convenient  for  the  bank ;  and  that  a  docquet  of  acknow- 
ledgment in  the  bank's  books,  or  any  separate  acknowledgment, 
signed  by  me,  the  said  ,  or  by  any  person  or  persons  having 
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my  authority  as  aforesaid,  shall  be  conclusive  as  against  us,  the  whole 
parties  hereto,  in  fixing  the  amount  or  balance  due  at  the  date 
therein  stated,  upon  the  said  cash  account ;  and  the  said  bank  are 
hereby  authorised,  upon  the  granting  of  any  such  acknowledgment, 
to  deliver  up  the  whole  cheques  and  other  vouchers  of  the  sums 
charged  in  the  said  cash  account :  And  it  is  hereby  declared  that 
a  stated  account,  made  out  from  the  books  of  the  said  bank,  com- 
mencing at  the  date  of  the  last  acknowledged  balance,  if  any,  and 
signed  by  the  general  manager,  cashier,  secretary,  or  accountant  of  the 
said  bank  at  ,  or  by  the  manager,  agent,  or  accountant  at  the 

office  or  branch  where  said  cash  account  may  be  kept  for  the  time, 
shall  be  sufficient  to  constitute  and  ascertain  a  balance  and  charge 
against  us,  the  parties  hereto,  and  our  foresaids ;  and  no  suspension 
shall  pass  of  a  charge  so  constituted  and  ascertained  but  upon  con- 
signation only:  And  it  is  hereby  declared  that  nothing  herein 
contained  shall  prejudice  or  affect  any  other  securities  which  the  said 
bank  already  hold,  or  may  hereafter  hold,  over  stock  in  the  said 
bank,  or  over  any  other  stock  or  property  belonging  to  any  of  us,  it 
being  always  in  the  power  of  the  said  bank  to  allow  all  or  any  part 
of  such  securities,  or  the  stock  or  property  to  which  they  relate,  to 
be  disposed  of,  sold,  or  abandoned,  without  applying  the  same,  or  the 
proceeds  thereof,  towards  payment  of  any  debt  to  be  hereby  con- 
tracted ;  and  the  obligations  hereby  undertaken  by  us,  shall  remain 
in  full  force  in  the  same  manner,  and  to  the  same  extent,  as  if  no  such 
securities  had  ever  existed :  And  it  is  hereby  declared  that  it  shall 
be  in  the  power  of  the  said  bank,  at  their  own  discretion,  and  without 
consulting  us,  the  parties  hereto,  to  transact  or  compromise  with,  or 
give  time  to  any  parties,  obligants  on  the  said  notes,  bills,  or  other 
obligations,  and  also  generally  to  transact  with  me,  the  said  , 

in  the  same  manner  as  if  I  were  the  only  party  bound  or  liable  under 
these  presents,  without  thereby  impairing  or  affecting  the  liability  of 
any  of  us,  the  other  parties  hereto :  And  it  is  hereby  further  pro- 
vidkd  and  declared,  that  however  often  the  said  principal  sum  may 
be  drawn  out  and  replaced,  or  although  the  account  from  time  to 
time  should  be  overdrawn,  or  should  appear  with  a  sum  at  its  credit, 
these  presents  shall  remain  in  full  force,  the  same  being  intended  as 
a  continuing  security  until  specially  recalled  in  writing,  and  duly 
discharged:  And  in  security  of  the  personal  obligations  before 
written,  I,  the  said  ,  dispone  to  and  in  favour  of  the 
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Bank  aforesaid,  and  their  foresaids,  heritably,  but  redeemably  as  after 
mentioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue  hereof. 
All  and  Whole  {here  describe  (/r  refer  to  the  subjects,  burdens,  (fee,  as  in 
Form  1,  p.  236).  And  that  in  real  security  to  the  said  bank  and 
their  foresaids,  of  the  whole  sums  of  money  above  written,  principal, 
interest,  and  penalties :  Declaring  that  the  amount  of  the  interest 
hereby  secured  over  the  subjects  above  disponed  shall  not  exceed  the 
sum  of  £  ,  being  the  amount  of  three  years'  interest  on  the  said 

principal  sum  of  £  ,  at  the  rate  of  five  per  centum  per 

annum;  and  the  amount  of  the  principal  and  interest  together 
hereby  secured  over  the  said  subjects  shall  not  exceed  the  sum 
of  £  ,  being  the  amount  of  the  foresaid  principal  sum  of 

£  ,  and  of  three  years*  interest  thereon  at  the  rate   of 

five  per  centum  per  annum;   to  which  sum  of  £  these 

presents  are  hereby  restricted,  in  so  far  as  concerns  the  heritable 
security  constituted  by  these  presents ;  without  prejudice,  however, 
and  reserving  always  to  the  said  bank  and  their  foresaids,  their  full 
and  unqualified  right,  at  any  time,  to  make  the  whole  sums  of  money 
due  under  these  presents,  including  interest  at  the  rate  from  time 
to  time  fixed  by  the  said  bank,  as  before  provided,  efifectual  under 
the  personal  obligations  contained  in  these  presents,  or  out  of  any 
separate  estate  or  effects,  heritable  or  moveable,  belonging  to  any 
of  us,  the  parties  hereto  :  And  I,  the  said  ,  assign  the 

rents :  And  I,  the  said  ,  assign  the  writs :  And  I,  the 

said  ,  grant  warrandice :  And  I,  the  said  , 

reserve  power  of  redemption:  And  we,  the  whole  parties  hereto, 
oblige  ourselves  for  the  expenses  of  assigning  and  discharging  this 
security :  And  on  default  in  payment,  I,  the  said  ,  grant 

power  of  sale :  And  we,  the  whole  parties  hereto,  consent  to  registra- 
tion hereof,  and  of  the  foresaid  stated  account,  for  preservation  and 
execution. — In  witness  whereof,  &c. 


2*  Bond  for  Cash  Credit  unth  a  Bank  panted  bi/  a  Co-partnership 

with  Heritable  Security, 

We  (name  and  designation  of  co-partnership),  as  a  company ;  and 
we  {names  and  design/itions  of  partners),  the  individual  partners  of  the 
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said  company;  and  (names  and  designations  of  additional  Migants), 
Considering  that  The  Bane  have  agreed  to  allow  us  credit 

upon  a  cash  account,  to  be  kept  in  the  books  of  the  said  bank  in 
name  of  us,  the  said  ,  to  the  amount  of  the  principal 

sum  of  £  ,  upon  our  granting  these  presents :  There- 

fore we  do  hereby  bind  and  oblige  ourselves,  as  full  debtors  and 
co-obligants,  all  conjunctly  and  severally,  and  the  respective 
heirs,    executors,    and    successors    whomsoever,    of    us,    the    said 

,  renouncing  the  benefit  of  discussing  them  in  their 
order,  to  content  and  pay  to  the  said  bank,  or  their  assignees,  on 
demand,  at  any  time  after  two  months  from  the  date  or  last  date 
hereof,  and  that  within  the  head  office  in  of  the  said 

bank,  or  within  the  office  or  branch  where  said  cash  account  may  be 
kept  for  the  time,  the  foresaid  principal  sum,  or  such  part  or  parts 
thereof  as  shall  at  any  time  be  advanced  or  due  upon  the  said  cash 
account ;  together  with  interest  at  the  rate  which  may  from  time  to 
time  be  fixed  by  the  said  bank  as  chargeable  on  cash  accounts,  and 
that  from  the  time  or  times  of  advance  respectively,  until  the  same 
shall  be  repaid,  with  a  fifth  part  more  of  the  said  principal  sum  of 
penalty  in  case  of  failure,  and  so  proportionally :  Declaring  that  the 
smns  to  be  placed  to  the  debit  of  the  said  cash  account  shall  embrace 
not  only  all  sums  of  money  which  we,  the  said  ,  or  any 

person  or  persons  having  our  authority,  shall  value  for  or  draw  out, 
by  orders  or  drafts  on  the  said  bank,  or  on  any  of  their  officers,  but 
also  all  other  debts  or  liabilities  inciirred,  or  which  shall  be  incurred, 
by  ns  to  the  said  bank,  in  respect  of  notes  or  bills  discounted  or  held 
by  the  said  bank,  or  any  of  their  officers  on  their  behalf,  or  of  letters 
of  credit,  guarantees,  overdrafts  on  current  accounts,  or  other  obli- 
gations, for  which  we  are  responsible  to  the  bank,  or  in  any  other 
manner  of  way  whatsoever,  the  amount  of  all  which  debts  and 
liabilities  the  said  bank  shall  be  entitled,  at  any  time,  to  place  to 
the  debit  of  the  said  cash  account,  and  that  without  prejudice  to  any 
other  securities  held  by  them  therefor,  and  without  intimation  to  any 
of  us,  the  parties  hereto ;  but  the  sums  so  to  be  charged  or  debited, 
exclusive  of  interest,  shall  not  exceed  in  all  the  foresaid  principal 
sum :  Declaring  that  it  shall  be  competent  to,  and  in  the  power  of 
the  said  bank,  if  they  see  fit,  to  accumulate  the  said  interest,  with 
the  principal  sums  due  on  the  said  account,  at  the  annual  balance  of 
the  books  of  the  said  bank,  on  whatever  date  that  may  be,  or  at  such 
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other  date  annually  as  may  be  foupd  most  convenient  for  the  bank  ; 
and  that  a  docquet  of  acknowledgment  in  the  bank's  books,  or  any 
separate  acknowledgment,  signed  by  us,  the  said 
or  by  any  person  or  persons  having  our  authority  as  aforesaid,  sh&ll 
be  conclusive  as  against  us,  the  whole  parties  hereto,  in  fixing  the 
amount  or  balance  due  at  the  date  therein  stated,  upon  the  said  casli 
account ;  and  the  said  bank  are  hereby  authorised,  upon  the  granting 
of  any  such  ackowledgment,  to  deliver  up  the  whole  cheques  and 
other  vouchers  of  the  sums  charged  in  the  said  cash  account :  And  rx 
IS  HEREBY  DECLARED  that  a  Stated  account,  made  out  from  th^  books 
of  the  said  bank,  commencing  at  the  date  of  the  last  acknowledged 
balance,  if  any,  and  signed  by  the  general  manager,  cashier,  secretary, 
or  accountant  of  the  said  bank  at  ,  or  by  the  manager, 

agent,  or  accountant  at  the  office  or  branch  where  said  cash  account 
may  be  kept  for  the  time,  shall  be  sufficient  to  constitute  and  ascer- 
tain a  balance  and  charge  against  us,  the  parties  hereto,  and  our 
foresaids ;  and  no  suspension  shall  pass  of  a  charge  so  constituted  and 
ascertained,  but  upon  consignation  only :  And  it  is  hereby  declared 
that  nothing  herein  contained  shall  prejudice  or  aflFect  any  other 
securities  which  the  said  bank  already  hold,  or  may  hereafter  hold, 
over  stock  in  the  said  bank,  or  over  any  other  stock  or  property 
belonging  to  any  of  us,  it  being  always  in  the  power  of  the  said  bank 
to  allow  all  or  any  part  of  such  securities,  or  the  stock  or  property 
to  which  they  relate,  to  be  disposed  of,  sold,  or  abandoned,  without 
applying  the  same,  or  the  proceeds  thereof,  towards  payment  of  any 
debt  to  be  hereby  contracted ;  and  the  obligations  hereby  undertaken 
by  us  shall  remain  in  full  force  in  the  same  manner  and  to  the  same 
extent  as  if  no  such  securities  had  ever  existed :  And  it  is  hereby 
DECLARED  that  it  shall  be  in  the  power  of  the  said  bank,  at  their  own 
discretion,  and  without  consulting  us,  the  parties  hereto,  to  transact 
or  compromise  with,  or  give  time  to  any  parties,  obligants  on  the  said 
notes,  bills,  or  other  obligations,  and  also  generally  to  transact  with 
us,  the  said  ,  in  the  same  manner  as  if  we  were  the  only 

parties  bound  or  liable  under  these  presents,  without  thereby  im- 
pairing or  affecting  the  liability  of  any  of  us,  the  other  parties  hereto : 
And  it  is  hereby  further  specially  provided  and  declared  that 
although  any  change  shall  take  place  in  any  one  or  more  of  the 
partners  of  the  company  or  firm  of  ,  whether  by  the 

death  or  retirement  of  any  one  or  more  of  the  present  partners, 
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grantexs  hereof,  or  of  any  future  partner  or  partners,  or  by  the 

assomption  of  other  parties,  one  or  more,  as  partners  of  the  said 

company  or  firm,  we,  the  whole  parties  hereto,  and  our  foresaids, 

shall,  notwithstanding,  still  remain  jointly  and  severally  bound  to 

the  said  bank  for  the  sums — ^principal,  interest,  and  penalty — above 

specified,  in  the  same  manner  and  as  fully  in  every  respect  as  if  no 

sach  change  had  taken  place  in  any  one  or  more  of  the  partners  of 

the  said  company  or  firm :  Declaring  hereby  that  it  is  the  intention 

of  the  whole  parties  hereto  that  the  obligations  undertaken  by  these 

presents  shall  continue  to  be  binding  on  us,  the  whole  parties, 

granters  hereof,  notwithstanding  any  change  in  any  one  or  more  of 

the  partners  of  the  said  company  or  firm :  And  it  is  hereby  further 

PBOTIDED  AND  DECLARED,  that  however  often  the  said  principal  sum 

may  be  drawn  out  and  replaced,  or  although  the  account  from  time 

to  time  should  be  overdrawn,  or  should  appear  with  a  sum  at  its 

credit,  these  presents  shall  remain  in  full  force,  the  same  being 

intended  as  a  continuing  security  until  specially  reccdled  in  writing, 

and  duly  discharged:  And  in  security  of  the  personal  obligations 

before  written,  we,  the  said  ,  dispone  to  and  in  favour 

of  The  Bank  aforesaid,  and  their  foresaids,  heritably,  but 

redeemably  as  after  mentioned,  yet  irredeemably  in  the  event  of 

a  sale  by  virtue  hereof,  All  and  whole  {here  describe  or  refer 

to  the  subjects^  burdens,  ilkc,,  as  in  Form  1,  p.  236) ;  AND  that  in 

real  security  to  the  said  bank,  and  their  foresaids,  of  the  whole 

sums  of  money  above  written,  principal,  interest,   and  penalties: 

Declaring  that  the  amount  of  the  interest  hereby  secured  over 

the  subjects  above  disponed  shall  not  exceed  the  sum  of  £  , 

being  the  amount  of  three  years'  interest  on  the  said  principal  sum 

of  £  ,  at  the  rate  of  five  per  centum  per  annum ;  and  the 

amount  of  the  principal  and  interest  together  hereby  secured  over 

the  said  subjects  shall  not  exceed  the  sum  of  £  ,  being  the 

amount  of  the  foresaid  principal  sum  of  £  ,  and  of  three 

years'  interest  thereon  at  the  rate  of  five  per  centum  per  annum ;  to 

which  sum  of  £  these  presents  are  hereby  restricted,  in  so 

far  as  concerns  the  heritable  security  constituted  by  these  presents, 

without  prejudice,  however,  and  reserving  always  to  the  said  bank 

and  their  foresaids,  their  full  and  unqualified  right  at  any  time  to 

make  the  whole  sums  of  money  due  under  these  presents,  including 

interest  at  the  rate  from  time  to  time  fixed  by  the  said  bank  as 
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before  provided,  effectual  under  the  personal  obligations  contained  in 
these  presents,  or  out  of  any  separate  estate  or  effects,  heritable  or 
moveable,  belonging  to  any  of  us,  the  parties  hereto :  And  ,  the 

said  ,  assign  the  rents ;  and         ,  the  said  , 

assign  the  writs ;  And         ,  the  said  ,  grant  warrandice. 

And        ,  the  said  ,  reserve  power  of  redemption :  And 

we,  the  whole  parties  hereto,  oblige  ourselves  for  the  expenses  of 
assigning  and  discharging  this  security :  And  on  default  in  payment, 
,  the  said    .  ,  grant  power  of  sale:  And  we, 

the  whole   parties  hereto,  consent  to  registration  hereof,  and  of 
the  foresaid  stated  account,  for   preservation  and  execution. — In 

WITNESS   WHEREOF,  &C. 


SECTION  IV 

SECURITIES  OVER  ENTAILED  ESTATES 

The  narrative  in  all  deeds  under  these  Acts  will  be  regulated  by  the 
terms  of  the  petition  on  which  they  proceed,  and  the  exact  procedure 
thereon.  In  this  edition  these  narratives  have  been  materially  curtailed, 
but  a  form  of  the  longer  narrative  has  been  left  in  the  Style  of  Bond  of 
Annual  Rent,  p.  273,  for  those  who  may  prefer  this. 


1.  Bond  and  Disposition  in  Security  hy  Heir  of  EiUail  in  Virtve 

of  Reserved  Powers, 

I,  A  (designation),  heir  of  entail  in  possession  of  the  entailed  estate 
of  X,  considering  that  by  Disposition  and  Deed  of  Entail  executed 
by  me  on  the  day  of  ,  and  recorded  in  the 

Register  of  Tailzies  on  the  day  of  ,  and  in  the 

Division  of  the  Greneral  Register  of  Sasines  applicable  to  the  County 
of  Y  on  the  day  of  ,  I  disponed  to  and  in  favour 

of  myself  and  the  heirs-male  of  my  body,  whom  failing,  the  other  heirs 
therein  specified,  the  lands  and  estate  of  X  as  therein  and  hereinafter 
particularly  described  {or  referred  to),  but  that  always  with  and  under 
the  conditions,  provisions,  and  prohibitory,  irritant,  and  resolutive 
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clauses  (or  clause  authorising  registration  in  the  Begister  of  Tailzies) 
thereiii  contained ;  and  that,  inter  alia,  there  was  by  said  Disposition 
and  Deed  of  Entail  expressly  reserved  to  me  a  power  to  burden  and 
affect  the  said  estate  with  debt  to  an  amount  not  exceeding  £ 
sterling,  and  for  that  purpose  to  grant  Bond  and  Disposition  in 
S^urity  in  ordinary  form  containing  a  power  of  sale,  and  all  other 
clauses  usual  and  necessary  in  Bonds  and  Dispositions  in  Security  by 
fee-simple  proprietors,  over  the  whole  or  any  part  of  said  estate :  And 
NOW  SEEING  that  I  have  resolved,  in.  exercise  of  said  power,  to  grant 
these  presents  in  manner  under  written :  Therefore  I,  the  said  A,  grant 
me  to  have  instantly  borrowed  and  received  from  B  {designation)  the 
sum  of  £  sterling:  Which  sum  I  bind  myself  and  the  heirs 

of  entail  succeeding  to  me  in  said  estate  {if  desired,  add — and  svih 
ndiarie  my  own  heirs,  executors,  and  representatives  whomsoever, 
without  the  necessity  of  discussing  them  in  their  order)  to  repay 
{^t^  as  in  usual  fomi). 


2.  Bond  and  Disposition  in  Security  over  an  Entailed  Estate  for 

Money  authorised  to  he  charged  thereon  in  Virtiie  of  the  Entail 
Ads,{a) 

I,  A  {full  name  and  designation),  institute  {or  heir)  of  entail  in 
possession  of  the  entailed  lands  and  estate  of  X,  lying  in  the  County 
of  Y,  CONSIDERING  that  on  the  day  of  I  presented 

a  petition  to  the  Lords  of  Council  and  Session,  in  virtue  of  the  provi- 
sions of  the  Entail  Acts  and  relative  Acts  of  Sederunt,  setting  forth, 
iiUer  alia,  that  I  was  desirous  of  obtaining  their  Lordships'  authority 
for  charging  with  debt,  to  the  extent  of  £  sterling,  the  said 

entailed  lands  and  estate  of  X ;  and  that  I  proposed  to  charge  the 
same  with  the  said  sum  by  granting  a  Bond  and  Disposition  in 
Security,  or  Bonds  and  Dispositions  in  Security,  in  ordinary  form  over 
the  same  for  payment  of  the  said  sum,  or  any  part  or  parts  thereof,  to 
any  person  or  persons  I  might  think  fit :  In  which  petition  I  prayed 
the  said  Lords  to  interpone  their  authority  and  to  grant  warrant  to 

^ — M  11^  -i m  ^^r-  I   ■  I  I  -  - J 

(a)  The  Entail  (Scotland)  Act,  1882,  provides  that  the  expression  *<  Entail 
*'  Acts,"  shall  mean  the  Acts  mentioned  in  the  schedule  to  that  Act,  and  that 
Act. 
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and  authorise  me  to  charge  the  said  entailed  lands  and  estate  with  the 
said  sum  of  £  ,  and  to  make  and  execute  at  the  sight  of 

the  said  Lords,  in  favour  of  the  person  or  persons  who  might  advance 
the  same,  or  any  part  thereof,  a  bond  or  bonds  for  the  said  suni 
of  £  ,  or  for  any  sum  or  sums  not  exceeding  in  whole 

the  sum  of  £  ,  with  a  disposition  and  conveyance,  or  dis- 

positions and  conveyances,  of  the  fee  of  the  said  entailed  lands  and 
estate  in  security  of  the  said  sum  or  sums,  and  of  the  interest  thereof, 
at  the  rate  of  per  cent,  per  annum  from  the  date  or  dates 

to  be  specified  in  such  bond  or  bonds  till  repaid,  and  penalties  and 
expenses  to  be  therein  stipulated,  the  said  Bond  and  Disposition  in 
Security,  or  Bonds  and  Dispositions  in  Security,  containing  all  clauses 
usual  in  Bonds  and  Dispositions  in  Security  granted  over  estates  in 
Scotland  held  in  fee-simple,  or  in  such  form  and  manner  as  to  the 
said  Lords  should  seem  proper ;  that  after  a  variety  of  procedure  in 
the  said  petition,  in  the  course  of  which  the  same  was  duly  intimated 
and  advertised  in  terms  of  the  statutes,  and  duly  served  on  C,  D,  and 
E  (designations),  being  the  three  nearest  heirs  of  entail  entitled  to 
succeed  to  the  said  entailed  estate  immediately  after  me.  Lord  , 

Junior  Lord  Ordinary  {or  Lord  Ordinary  officiating  on  the  Bills,  as  the 
case  may  be),  remitted  to  Mr.  M,  W.S.,  Edinburgh,  to  inquire  into  the 
facts  and  circumstances  set  forth  in  the  petition,  and  whether  the 
provisions  of  the  Statutes  and  Acts  of  Sederunt  had  been  complied 
with,  and  to  report ;  that  a  Deed  of  Consent  (or  Deeds  of  Consent,  as 
the  case  may  be),  in  terms  of  the  said  Acts  of  Parliament,  consenting 
to  my  charging  the  said  lands  and  estate  with  the  said  sum  of 
£  in  manner  before  specified,  was  (or  were)  executed  by  the 

said  C,  D,  and  E,  being  the  then  nearest  heirs  of  entail  foresaid,  on 
the  and  and  days  of  ,  and 

duly  lodged  in  process ;  that  the  said  M  having  lodged  his  report, 
Lord  ,  Junior  Lord  Ordinary  (or  Lord  Ordinary  officiating 

on  the  Bills,  as  the  case  may  be),  pronounced  the  following  inter- 
locutor— (take  in  at  length)]  that  the  draft  of  these  presents  was 
accordingly  lodged  in  process,  and  revised  and  adjusted  by  the  said 
M :  And  now  seeing  that  I  having  instantly  borrowed  and  received 
from  B  (designation)  the  sum  of  £  sterling  in  consideration 

of  my  granting  these  presents :  Therefoke,  in  virtue  of  the  Entail 
Acts  and  relative  Acts  of  Sederunt,  and  as  specially  authorised  by  the 
said  Lords  of  Council  and  Session  in  manner  before  mentioned,  I  do 
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hereby  bind  myself,  and  the  heirs  of  entail  succeeding  to  me  in  the 
said  entailed  lands  and  estate  of  X  {and,  if  this  he  desired,  add — and 
sHbsidiarie  my  heirs,  executors,  and  representatives  whomsoever),  to 
repay  to  the  said  B,  his  executors  (or  heirs  excluding  executors,  as 
mat/  be  desired)  or  assignees  whomsoever,  the  foresaid  sum  of  £ 
sterling,  and  that  at  the  term  of  ,  &c. 


The  obligation  for  payment  and  disposition  in  security  will  proceed, 
and  the  deed  will  be  completed  in  the  usual  form,  as  given  on  p.  236, 
the  obligation  for  payment  of  the  expenses  of  discharging  or  assigning  the 
security  being  imposed  on  the  borrower  and  his  heirs  of  entau  (and,  if 
desired,  also — subsidiarie  on  his  heirs,  executors,  and  representatives  whom- 
soever), as  above. 

If  the  borrower  binds  himself  and  his  heirs  of  entail  and  other 
heirs,  and  his  executors  and  representatives  whomsoever,  all  jointly 
and  severally,  without  the  necessity  of  discussion,  which  the  lender  may 
possibly  require  him  to  do,  it  is  thought  that  the  subsidiary  liability  of  the 
heirs-general  would  be  established  by  the  fact  that  the  loan  was  intended 
to  be  a  charge  on  the  entailed  estate ;  but  it  may  be  advisable  to  leave  no 
doubt  on  this  point  by  inserting  the  following  declaration  immediately 
before  the  disposition  in  security : — 


Declaking  always  that  the  heirs  of  entail  succeeding  to  me  in 
the  said  lands  and  estate  of  X,  shall  be  bound  and  obliged  to  relieve 
my  other  heirs,  and  my  executors  and  representatives  whomsoever,  of 
the  whole  sums  of  money — principal,  interest,  and  penalties — before 
specified,  and  likewise  of  the  expenses  of  assigning  and  discharging 
this  security :  But  which  declaration  shall  nowise  limit  or  affect  the 
obligation  and  security  hereby  granted  to  the  said  B  and  his  foresaids, 
who  shall  be  entitled  to  use  all  diligence  and  execution  competent  by 
law  against  me  and  my  whole  heirs  and  my  executors  and  representa- 
tives, and  against  my  whole  estate,  or  any  part  thereof,  for  payment 
or  security  of  the  sums  hereby  due,  and  of  the  said  expenses,  as  fully 
and  freely  as  if  the  said  declaration  had  not  been  inserted  in  these 
presents,  the  same  being  intended  only  to  explain  and  regulate 
the  rights  and  liabilities  of  my  several  heirs  and  representatives 
intti'  se. 


We  shall  now  give  examples  of  Bonds  of  Annual  Rent  and  Bonds  and 
Dispositions  in  Security  for  money  authorised  to  be  charged  upon  an 
entailed  estate  on  account  of  outlay  in  improvements  thereon.  The 
narrative  of  the  bonds  should  set  forth  shortly  the  substance  of  the  petition 
to  the  Ck)urt  and  the  procedure  following  thereon,  and  should  recite  the 
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interlocutors  authorising  the  borrowing  of  the  money,  or  constituting  the 
right  of  annual  rent,  and  approving  of  the  form  of  the  bond. 

In  former  editions  of  these  '  Styles/  forms  have  been  given  applicable 
to  charges  for  improvements  made  under  the  Entail  Improvement  Act,  10 
Geo.  III.  c.  51  (the  Montgomery  Act),  as  distinguished  from  forms  for 
charges  made  under  the  later  Acts ;  but  as  all  the  improvements  provided 
for  in  the  Montgomery  Act  are  included  amongst  the  improvements  men- 
tioned in  the  Entail  Amendment  Act,  1875,  it  does  not  seem  necessary  to 
continue  giving  forms  specially  applicable  to  Montgomery  Act  Improve- 
ments. 

Under  the  1875  Act  it  is  now  competent  for  the  heir  of  entail  in 
possession  to  charge  improvements  already  executed,  in  course  of  execution, 
or  in  contemplation.(a) 


8.  Bond  of  Annual  Rent  over  Entailed  Estate,  for  Money  aiUhorised 
to  be  Borrowed  on  the  Security  thereof,  for  Improvements  already 
executed  on  the  Estate,{b) 

I,  A  (desigruUion),  heir  of  entail  in  possession  of  the  entailed  lands 
and  estate  of  X  and  others,  lying  in  the  County  of  Z,  considering 
that,  in  virtue  of  the  Entail  Acts  and  relative  Acts  of  Sederunt,  I, 
on  or  about  the  day  of  in  the  year  , 

presented  a  petition  to  the  Lords  of  Council  and  Session, 
Division,  Junior  Lord  Ordinary,  Mr  ,  Clerk  {or  to  the  Sheriflf 

of  the  County  of  ,  a^  the  case  m/iy  he)  craving  authority, 

irder  alia,  to  grant  a  Bond  or  Bonds  of  Annual  Kent  over  the  said 
lands  and  others  in  respect  of  certain  improvements  made  thereon 
by  me,  and  of  the  costs  of  the  said  petition  and  proceedings  therein 
and  of  obtaining  the  loan  and  granting  security  therefor,  all  in 
accordance  with  the  provisions  of  the  Entail  Acts  and  relative 
Acts  of  Sederunt;  and  that  after  certain  procedure  in  conformity 
with  the  said  Acts,  in  the  course  of  which  a  remit  was  made  to  Mr. 

,  W.S.,  Edinburgh,  to  report  as  to  the  circumstances  set 
forth  in  the  said  petition,  and  whether  the  provisions  of  the  Entail 
Acts  and  Acts  of  Sederunt  had  been  complied  with;   and  to  N 

(a)  As  to  improvements  under  the  Crofters*  Holdings  (Scotland)  Act,  1886,  see 
Thompson  Sinclair^  1  S.  L.  T.  531. 

(6)  Applications  to  charge  for  improvement  expenditure  under  the  Entail 
Amendment  Acts  of  1875  and  1878  may  be  made  in  the  Sheriff-Court  (45  &  46 
Vict.  c.  53,  s.  5) ;  but  where  the  heir  of  entail  in  possession  is  under  age  the 
application  is  competent  in  the  Court  of  Session  only  (46  &  46  Vict,  c  53,  s.  11). 
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{dmfffuUionjy  to  report  as  to  the  nature  and  extent  of  said  improve- 
ment8»  Lord  pronounced  the  following  interlocutor,  viz. — 

(take  in  at  length) :  And  CONSIDERING  that  I  have  arranged  to  borrow 
from  ,  in  pursuance  of  the  said  interlocutor,  the  said 

sam  of  £  ,  being  the  total  amount  of  the  cost  of  said  improve- 

ments, together  with  the  estimated  amount  of  the  cost  of  the  said 
petition  and  proceedings  thereon,  and  of  obtaining  the  loan  and 
granting  security  therefor,  on  condition  of  my  granting  these  presents 
in  virtue  of  the  authority  contained  in  the  said  interlocutor;  and 
that  the  draft  hereof  has  accordingly  been  lodged  in  process  and 
adjusted  at  the  sight  of  the  Court  And  now  seeing  that  in  consider- 
ation of  my  granting  these  presents,  F  (designcUion)  has  instsmtly 
advanced  to  me  the  sum  of  £  sterling,  whereof  I  hereby  acknow- 
ledge the  receipt:  Therefore,  in  virtue  of  the  Entail  Acts,  and  as 
specially  authorised  as  aforesaid  by  the  said  Lords  of  Council  and 
Session,  I  do  hereby  bind  myself,  and  the  heirs  of  entail  succeeding 
to  me  in  the  said  entailed  lands  and  estate  of  X  (and,  if  desired,  add — 
and  suimdiarie  my  heirs,  executors,  and  representatives  whomsoever), 
to  pay  to  the  said  F,  his  executors  (or  heirs  excluding  executors)  or 
assignees  whomsoever,  an  annual  rent  of  £  sterling,  being 

an  annual  rent  at  the  rate  of  £7,  2s.  sterling  for  every  £100  of  the 
foresaid  sum  of  £  yearly,  during  the  full  period  of  twenty- 

five  years  after  the  day  of  ,  being  the  date  of  the 

decree  authorising  the  said  charge,  and  that  half-yearly  during  the 
last-mentioned  period,  at  the  terms  of  Whitsunday  and  Martinmas 
in  each  year,  by  equal  portions,  b^inning  the  first  term's  payment 
thereof  at  the  term  of  Whitsunday  (or  Martinmas)  next,  for  the 
period  between  said  date  and  that  term,  and  the  next  term's  payment 
at  Martinmas  (or  Whitsunday)  following  for  the  half-year  preceding, 
and  so  forth  half-yearly  at  the  said  two  terms  during  the  said  period 
of  twenty-five  years,  the  proportion  of  the  said  annual  rent  corre- 
sponding to  the  period  between  the  last  termly  payment  thereof  and 
the  last  day  of  the  said  period  of  twenty-five  years  being  payable 
upon  the  said  last-mentioned  day,  with  a  fifth  part  more  of  each 
termly  or  proportional  payment  of  the  said  annual  rent  of  liquidate 
penalty  in  case  of  failure  in  the  punctual  payment  thereof,  and  the 
interest  of  each  termly  or  proportional  payment  of  the  said  annual 
rent,  at  the  rate  of  £  per  centum  per  annum,  from  the  date 

when  the  same  faUs  due  during  the  not-payment :  And  in  security 
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of  the  personal  obligation  before  written,  but  under  the  provisions 
and  declarations  after  referred  to,  I,  the  said  A,  dispone  to  and  in 
favour  of  the  said  F  and  his  foresaids,  not  only  All  and  Whole  an 
annual  rent  of  £  sterling,  being  an  annual  rent  at  the  rate  of 

£7,  28.  sterling  yearly  (a)  for  every  £100  of  the  foresaid  sum  of 
£  ,  during  the  full  period  of  twenty-five  years  foresaid,  to  be 

uplifted  and  taken  half-yearly  during  said  period,  at  the  foresaid 
terms  of  Whitsunday  and  Martinmas,  by  equal  portions,  beginning 
the  first  term's  uplifting  thereof  at  the  term  of  Whitsunday  {or 
Martinmas)  next  (as  the  case  may  he)  for  the  period  between  the  date 
of  said  decree  and  said  term,  and  the  next  term's  uplifting  at  the 
term  of  Martinmas  (or  Whitsunday)  following  for  the  half-year  pre- 
ceding, and  so  forth  half-yearly  at  the  said  two  terms  during  the  scud 
period  of  twenty-five  years,  the  proportion  of  the  said  annual  rent 
corresponding  to  the  period  between  the  last  termly  payment  thereof 
and  the  last  day  of  the  said  period  of  twenty-five  years  being 
upliftable  upon  the  said  last-mentioned  day,  with  a  fifth  part  more 
of  each  termly  or  proportional  uplifting  of  the  foresaid  annual  rent 
of  liquidate  penalty  in  case  of  failure  in  the  punctual  payment  thereof, 
and  the  interest  of  each  termly  or  proportional  uplifting  of  the  said 
annual  rent,  at  the  rate  of  £  per  centum  per  annum,  from  the 

date  when  the  same  falls  due,  during  the  not-payment,  furth  of  All 
A^'D  Whole  (here  describe  or  validly  refer  to  tlie  entailed  latids  or  estate, 
or  the  portions  thereof  intended  to  he  covered  hy  the  security,  and  specify 
or  refer  to  real  burdens,  conditions,  &c.,  if  any,  other  than  the  conditions 
of  the  entail),  or  furth  of  any  part  or  portion  thereof,  and  readiest 
rents  and  profits  of  the  same,  other  than  and  excepting  the  mansion- 
house,  offices,  and  policies  thereof ;  but  also  All  and  Whole  the  said 
several  lands  and  others  before  described,  and  pertinents  thereof, 
other  than  and  excepting  as  aforesaid,  with  the  whole  rights,  title, 
and  interest,  present  and  future,  and  whether  of  property  or 
superiority,  of  me,  or  the  heirs  of  entail  succeeding  to  me,  therein : 
And  that  in  real  security  to  the  said  F  and  his  foresaids  of  the 
annual  rent  payable  by  me  as  aforesaid,  interest  thereof,  and  penalties 
above  specified,  if  incurred:  But  declaring  always  that  these 
presents  are  granted  with  and  under  the  conditions,  provisions,  and 
declarations  relative  to  Bonds  of  Annual  Bent  over  entailed  estates 

(a)  The  next  heirs  are  entitled  to  object  that  this  rate  is  too  high  {Murray 
StewaH,  Petitioner,  1898  (0.  H.),  36  S.  L.  R.  623). 
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specified  and  contained  in  the  Entail  Acts,  in  so  far  as  applicable 
thereto :  And  I  assign  the  rents,  so  far  as  necessary  to  satisfy  and 
pay  the  foresaid  annual  rent,  with  the  interest  thereof  and  penalties 
before  stipulated  in  case  of  failure,  if  incurred:  And  I  assign  the 
writs,  so  far  as  necessary  to  support  the  right  and  security  hereby 
granted :  And  I  grant  warrandice,  but  always  under  the  conditions, 
provisions,  and  declarations  before  referred  to :  And  I  oblige  myself 
and  my  foresaids  for  the  expenses  of  assigning  and  discharging  this 
security ;  And  I  consent  to  the  registration  hereof  for  preservation 
and  execution. — In  witness  whereof,  &c. 

It  will  be  remembered  that  the  limitation  of  outlay  to  four  years'  free 
rant  for  improvements  on  the  eatate,  and  to  two  years'  free  rent  for  im- 
provements on  the  mansion-house,  only  applied  wnere  the  improvements 
were  constituted  under  the  Montgomery  Act. 


4.  Bond  of  Annual-Rent  for  Future  Improvements, 

I,  A  (designation),  heir  of  entail  in  possession  of  the  entailed  lands 
and  estate  of  X  and  others  lying  in  the  County  of  Z,  considering 
that  in  virtue  of  the  ''  Entail  Acts "  and  relative  Acts  of  Sederunt, 
on  or  about  the  day  of  in  the  year  ,  I 

presented  a  petition  to  the  Lords  of  Council  and  Session  ( 
Division,  Junior  Lord  Ordinary,  Mr.  ,  Clerk)  (©?•,  the  Sheriff 

of  the  County  of  ,  as  the  case  may  be),  setting  forth,  inter  alia, 

that  I  was  heir  of  entail  in  possession  of  the  said  entailed  lands  and 
estate  by  virtue  of  the  Disposition  and  Deed  of  Entail  therein 
specified,  and  had  completed  a  feudal  title  thereto;  that  I  had  in 
contemplation  to  execute  certain  improvements  therein  specified  on 
said  entailed  lands  and  estate,  the  estimated  cost  of  which  was 
£  ,  conform  to  account  thereof  to  be  produced  in  the  course 

of  the  proceedings  to  follow  on  the  said  petition ;  that  I  was  of  full 
age;  that  the  three  next  heirs  of  entail  entitled  to  succeed  to  the 
said  entailed  estate  in  their  order  successively  immediately  after  me, 
under  the  destination  contained  in  the  said  Deed  of  Entail,  and 
whose  consents  would  be  required  to  enable  me  to  disentail  the 
same,  were  my  three  sons,  C,  D,  and  E,  residing  in  family  with 
me  at  {or  otherwise  design,  if  required) ;  that  the  said  C,  D, 

JUB.  s.— I.  18 
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and  E  had  no  guardians  other  than  me,  who  was  their  administrator- 
in-law,  and  it  would  therefore  be  necessary  to  appoint  a  tutor  or 
tutors  ad  litem  to  them  (or  as  the  case  may  he)\  that  in  the  cir- 
cumstances therein  set  forth  I  was  desirous  to  avail  myself  of  the 
provisions  of  the  Entail  Acts  with  reference  to  borrowing  money  to 
defray  the  cost  of  said  contemplated  improvements,  including  the 
i^tual  or  estimated  costs  of  the  said  application  and  proceedings 
therein,  and  of  obtaining  the  loan  and  granting  the  security  therefor, 
and  to  grant  Bond  of  Annual  Sent  for  the  same,  all  in  terms  of  the 
Entail  Acts;  that  I  would  produce  therewith  (which  I  accordingly 
did)  a  schedule  in  proper  form  as  to  the  debts  and  provisions 
affecting,  or  that  might  be  made  to  affect,  the  fee  of  said  entailed 
lands  and  estates  or  the  heirs  of  entail,  in  terms  of  the  said  Acts : 
And  I  therefore  prayed  their  Lordships,  after  intimation,  advertise- 
ment, and  service  as  therein  mentioned,  to  appoint  a  fit  and  proper 
person  or  persons  to  act  as  tutor  or  tutors  ad  litem  (or  as  the  case 
may  he)  to  the  said  C,  D,  and  E,  and  thereafter,  on  resuming  con- 
sideration of  the  said  petition,  with  or  without  answers,  and  after 
such  procedure  or  inquiry  into  the  facts  as  their  Lordships  might 
deem  necessary,  to  find  that  said  proposed  improvements  were  of 
the  nature  contemplated  by  the  Entail  Acts,  and  would,  if  well 
executed,  be  a  permanent  improvement,  and  beneficial  to  the  estate ; 
to  determine  the  amount  to  be  borrowed  by  me  to  defray  the  cost 
thereof,  and  to  grant  authority  to  me  to  borrow  the  sum  of  £  , 

or  such  other  amount  as  might  be  determined  by  their  Lordships  to 
be  sufficient  to  defray  the  cost  of  the  said  improvements,  together 
with  such  sum  as  their  Lordships  might  find  to  be  the  actual  or 
estimated  cost  of  the  said  application  and  proceedings  therein,  and 
of  obtaining  the  loan  and  granting  the  security  therefor;  as  also 
to  make  an  order  for  the  consignation  in  bank  of  the  said  sum  of 
£  ,  or  such  other  amount  as  might  be  determined  by  their 

Lordships,  on  a  receipt  payable  to  the  orders  of  the  Court,  and  there- 
after to  make  such  further  order,  and  give  such  directions  in  the 
process  as  their  Lordships  might  think  necessary  from  time  to  time, 
for  the  inspection  of  the  said  improvements  while  in  course  of 
execution,  and  to  grant  orders  from  time  to  time  for  payment  out 
of  the  consigned  money  to  me,  or  in  the  case  of  my  death  to  my 
personal  representatives  or  other  successors  entitled  thereto  and 
sisted  in  the  process,  of  the  cost  of  the  improvements,  so  far  as 
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executed  to  their  Lordships'  satisfaction,  paid  for  by  me,  or  for  which 
I  was  liable,  and  of  the  expenses  of  the  loan  and  security  and  of  the 
process;  and  to  grant  warrant  to  and  authorise  me  to  execute  in 
favour  of  myself  and  my  assignees,  or  any  person  or  persons  I  might 
think  fit,  a  Bond  or  Bonds  of  Annual  Kent  in  ordinary  form  over  the 
said  entailed  lands  and  estate,  or  any  portion  thereof  other  than  the 
mansion-houses,  offices,  and  policies  thereof,  binding  myself  and  my 
heirs  of  tailzie  to  make  payment  of  an  annual  rent  on  the  said  sum 
of  £  ,  or  such  other  amount  as  might  be  determined  as  the 

sum  to  be  borrowed  to  defray  the   cost   of   said  improvements, 
and  also  on  such  sum  as  their  Lordships  might  find  to  be  the 
actual  or  estimated  costs  of  the  said  application  and  proceedings 
therein,  and  of  obtaining  the  loan  and  granting  security  therefo^ 
payable  said  annual  rent  during  the  period  of  twenty-five  yeais 
from  and  after  the  expiration  of  two  years  from  the  date  of  con- 
signation of  said  sum  of  £  ,  or  such  other  amount  as  m^ht 
be  determined  by  their  Lordships  as  aforesaid,  such  annual  rent  to 
be  payable  by  equal  portions  half-yearly,  at  the  term  of  Whitsunday 
and  Martinmas  in  each  year,  and  to  be  at  a  rate  not  exceeding  £7,  2s. 
per  annum  for  every  £100  so  authorised  to  be  borrowed,  and  so  in 
proportion  for  any  greater  or  less  sum ;  and  to  pronounce  such  other 
order  or  orders^  and  to  do  otherwise  in  the  premises  as  to  their 
Lordships  should  seem  proper  and  consistent  with  the  terms  of  the 
said  Acts,  all  as  the  said  petition  in  itself  more  fully  bears :  Ai^D 
FURTHER  CONSIDERING,  that  after  due  intimation,  advertisement,  and 
service  of  the  said  petition,  Lord  ,  Junior  Lord  Ordinary 
(or  Lord  Ordinary  officiating  on  the  Bills,  or  Sheriff,  as  the  case  may  be), 
did,  upon  the            day  of            in  the  year  ,  appoint  K,  W.S., 
Edinburgh,  to  be  tutor  ad  litem  to  the  said  C,  D,  and  £,  and  the  said 
tutor  ad  litem  being  present  at  the  Bar  took  the  declaration  de  Jideli 
administratiane  qffieii,  and  was  allowed  to  see  the  process;  that  a 
minute  having  been  lodged  for  the  said  tutor  ad  litem,  to  the  effect 
that  he  had  examined  the  proceedings  and  was  satisfied  therewith. 
Lord                    ,  Junior  Lord  Ordinary  (or  Lord  Ordinary  officiating 
on  the  Bills,  or  Sheriff,  as  the  case  may  be),  did,  upon  the 
day  of                      ,  remit  to  M,  W.S.,  Edinburgh,  to  inquire  into 
the  circumstances  set  forth  in  the  said  petition,  and  whether  the 
statutes   had    been   complied  with,  and   further   remitted    to    N, 
architect,  Edinburgh,  to  report  with  regard  to  the  said  proposed 
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improvements,  whether  the  same  were  of  the  nature  eontemplatecl 
by  the  statutes,  and,  if  well  executed,  would  be  of  a  substanti&I 
nature  and  beneficial  to  the  estate,  and  whether  they  would  cost 
the  said  sum  of  £  in  their  execution,  and  recommended  him 

to  communicate  with  the  said  M  before  completing  his  report,  and 
that  reports  were  lodged  by  the  said  M  and  N;  that  after  some 
further  procedure  Lord  ,  Junior  Lord  Ordinary  {if  necessairy 

add — before  whom  the  said  petition  had  come  to  depend)  {or  SherifT) 
pronounced  the  following  interlocutor,  viz. — (take  in  at  leiigih^ay)  z 
And  now  seeing  that  I,  the  said  A,  have  resolved  to  exercise  the 
powers  conferred  upon  me  by  the  said  interlocutor  of  granting  a 
Bond  of  Annual  Eent  for  the  said  sum  of  £  sterling,  ta 

defray  the  cost  of  the  said  contemplated  improvements,  and  the  said 
sum  of  £  sterling,  being  the  estimated  cost  of  the  applica- 

tion and  proceedings  therein,  and  of  obtaining  the  loan  and  granting 
security  therefor  as  aforesaid,  amounting  together  said  sums  to  the 
sum  of  £  sterling ;  and  that  in  consideration  of  my  granting 

the  Bond  of  Annual  Rent  under  written  over  the  said  entailed  lands 
and  estate,  B  (designation)  has  instantly  advanced  the  sum  of 
£  (being  the  amount  of  the  said  two  sums  of  £  and 

£  as  aforesaid),  which  has  been  duly  consigned  in  the 

Bank  of  Scotland,  on  a  receipt  dated  the  day  of  , 

payable  to  the  order  of  the  Court  in  the  petition  before  recited,  and 
that  the  said  consignation  receipt  has  been  lodged  in  the  said  process, 
all  at  the  sight  of  the  said  M,  and  in  terms  of  the  interlocutor  above 
quoted,  and  that  the  draft  of  these  presents  having  in  terms  of  the 
said  interlocutor  been  lodged  in  process,  has  been  adjusted  by  the 
said  M :  Therefore,  in  virtue  of  the  "  Entail  Acts,"  and  as  specially 
authorised  a,s  aforesaid,  I,  the  said  A,  do  hereby  bind  and  obuge 
myself,  and  the  heirs  of  entail  succeeding  to  me  in  the  said  entailed 
lands  and  estate  of  X  and  others,  in  their  order  respectively  (and,  if 
desired,  add — and  mibsi^Iiaric  my  heirs,  executors,  and  representatives 
whomsoever),  to  pay  to  the  said  B,  his  executors  (or  his  heirs  exclud- 
ing executors)  or  assignees  whomsoever,  an  annual  rent  of  £ 
sterling,  being  an  annual  rent  at  the  rate  of  £7,  28.  for  every  £100 
of  the  foresaid  sum  of  £  yearly  during  the  full  period  of 

twenty-five  years  from  and  after  the  day  of  (being 

(a)  Entail  Amendment  Act,  1875,  s.  7,  subs.  8. 
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two  years  from  the  date  of  consignation  as  aforesaid),  and  that  half- 
yearly  during  the  said  period,  at  two  terms  in  the  year,  Whitsunday 
and  MartinmaSy  by  equal  portions,  beginning  the  first  term's  payment 
thereof  at  the  term  of  for  so  much  of  said  annual  rent  as 

shall  then  be  due,  and  the  next  term's  payment  at  following 

for  the  half-year  preceding,  and  so  forth  half-yearly  at  the  said  two 
terms  during  the  said  period  of  twenty-five  years,  the  proportion  of 
the  said  annual  rent  corresponding  to  the  period  between  the  last 
termly  payment  thereof,  and  the  last  day  of  the  said  period  of 
twenty-five  years  being  payable  upon  the  said  last-mentioned  day, 
with  a  fifth  part  more  of  each  termly  or  proportional  payment  of 
the  said  annual  rent  of  liquidate  penalty  in  case  of  failure  in  the 
punctual  payment  thereof,  and  the  interest  of  each  termly  or  pro- 
portional payment  of  the  said  aimual  rent  at  the  rate  of  £ 
per  centum  per  annum  from  the  date  when  the  same  falls  due  during 
the  not-payment :  And  in  security  of  the  personal  obligation  before 
written,  but  under  the  provisions  and  declarations  after  referred  to, 
I  DISPONE  to  and  in  favour  of  the  said  B  and  his  foresaids,  not  only 
All  and  Whole  an  annual  rent  of  £  sterling  {sams  ammint 

as  before),  being  an  annual  rent  at  the  rate  of  £7,  2s.  for  every  £100 
of  the  foresaid  sum  of  £  yearly  during  the  said  period  of 

twenty-five  years  from  and  after  the  said  day  of  , 

to  be  uplifted  and  taken  half-yearly  during  the  foresaid  period  at 
the  said  terms  of  Whitsunday  and  Martinmas,  by  equal  portions, 
Ij^nning  the  first  term's  uplifting  thereof  at  the  foresaid  term 
of  ,  for  so  much  thereof  as  shall  then  be  due,  and  the  next 

term's  uplifting  at  thereafter  for  the  half-year  preceding, 

and  so  forth  half-yearly  and  termly  at  the  said  two  terms  during 
the  said  period  of  twenty -five  years,  the  proportion  of  the  said 
annual  rent  corresponding  to  the  period  between  the  last  termly 
payment  thereof  and  the  last  day  of  the  said  period  of  twenty-five 
years  being  uplif table  upon  the  said  last-mentioned  day,  with  a  fifth 
part  more  of  each  termly  or  proportional  uplifting  of  the  foresaid 
annual  rent  of  liquidate  penalty  in  case  of  failure  in  the  punctual 
payment  thereof,  and  the  interest  of  each  termly  or  proportional 
uplifting  of   the  said  annual  rent  at  the  rate  of  £  per 

centum  per  annum  from  the  date  when  the  same  falls  due  during 
the  not-payment,  furth  of  All  and  Whole  (here  describe  or  validly 
refer  to  the  entailed  lands  or  estate  or  poi^tions  thereof  intended  to  be 
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cmiveyed  in  security,  aiid  specify  or  refer  to  real  burdens,  conditions,  &c.^ 
if  any,  other  than  those  of  the  entail  as  before  directed  p.  272) ;  but 
excepting  always  and  reserving  from  the  lands  and  others  before 
described  the  mansion-house,  offices,  and  policies  of  the  said  entailed 
lands  and  estate ;  or  furth  of  any  part  or  portion  of  the  said  several 
lands  and  others  (excepting  as  aforesaid),  or  readiest  rents  and 
profits  of  the  same;  but  also  All  and  Whole  the  said  several 
lands  and  others  before  described  (or  referred  to),  with  the  per- 
tinents thereof  themselves,  excepting  as  aforesaid,  together  also  with 
the  whole  right,  title,  and  interest,  present  and  future,  whether  of 
property  or  superiority,  of  me  or  the  heir  of  entail  succeeding  to  me 
therein ;  and  that  in  real  security  to  the  said  B  and  his  foresaids 
of  the  annual  rent  payable  by  me  as  aforesaid,  interest  thereof,  and 
penalties  above  specified,  if  incurred:  But  declaring  always  that 
these  presents  are  granted  with  and  under  the  conditions,  pro\'isions, 
and  declarations  relative  to  Bonds  of  Annual-Eent  over  entailed 
estates  specified  and  contained  in  the  Entail  Acts,  so  far  as  the 
same  are  applicable  hereto :  And  I  assign  the  rents,  and  also  the 
feu-duties  and  casualties  of  superiority,  so  far  as  necessary  to  satisfy 
and  pay  the  foresaid  annual  rent :  And  I  assign  the  writs  so  far  as 
necessary  to  support  the  right  and  security  hereby  granted :  And  I 
grant  warrandice,  but  always  with  and  under  the  conditions,  pro- 
visions, and  declarations  before  referred  to:  And  I  oblige  myself 
and  my  foresaids  for  the  expenses  of  assigning  and  discharging 
this  security:  And  I  consent  to  registration  for  preservation  and 
execution. — In  witness  whereof,  &c. 

By  the  Entail  Amendment  Act,  1875,  and  by  the  form  given  above 
for  Bonds  of  Annual-Rent,  no  heritable  security  is  expressly  provided  for 
payment  of  interest  on  the  amount  borrowed  during  the  two  years  before 
the  commencement  of  the  annual-rent.  This  is  probably  an  omission  in 
the  statute.  Of  course,  if  the  heir  of  entail  survives  aunng  these  two 
years,  he  cfin  give  a  valid  security  over  the  rents  for  this  interest,  but  if 
be  dies  before  the  annual-rent  becomes  payable,  his  executors  alone,  and 
not  the  estate,  would  seem  to  be  liable  for  it.  The  difiiculty  may  be  met 
either — (first)  by  getting  the  two  years'  interest  repaid  at  once  under 
discount,  or  taking  good  security,  apart  from  the  entailed  estate,  for  it ; 
or  (second)  by  inserting  in  the  prayer  of  the  petition,  and  having  specially 
inserted  in  the  interlocutor  authorising  the  charge  an  authority  to  grant 
security  (in  addition  to  the  annual-rent)  over  the  entailed  estate  for 
interest  at  per  cent,  on  the  amount  to  be  borrowed  for  the  two 

years  before  the  annual-rent  comes  into  operation.  This  latter  seems  to 
be  the  preferable  alternative,  and  we  understand  that  it  has  bad  the 
sanction  of  the  Court  in  several  cases. 


SECURITIES  OVEB  ENTAILED   ESTATES  279 

The  Entail  Amendment  Act,  1875  (38  &  39  Vict.  c.  61,  s.  9),  and  the 
Entail  Amendment  Act,  1878  (41  &  42  Vict.  c.  28,  s.  3),  provide  for  the 
vobetitution  of  a  Bond  and  Disposition  in  Security  for  the  balance  of 
capital  remaining  due  under  a  Bond  of  Annual-Rent  or  rent  charge.  The 
expenses  of  making  application  to  the  Court  and  of  obtaining  the  loan 
cannot  be  charged  on  the  estate  (Stewart,  13  R.  568). 

The  Entail  (Scotland)  Act,  1882,  s.  6,  subs.  4,  provides  that  where  the 
heir  in  possession  has  defrayed  at  least  one-fourth  part  of  a  capital  sum 
borrowed  for  improvements  on  the  security  of  a  terminable  rent  charge, 
he  may  without  consent  of  the  nearest  heir  substitute  a  Bond  and  Dis- 
poeition  in  Security  for  the  remainder  of  such  capital  sum. 


&  Bond  and  Disposition  in  Security  for  Improvemmt  Outlay 

already  Hxpended,  or  in  Co7Uemplation.{a) 

I,  A  (desiffnation),  heir  of  entail  in  possession  of  the  entailed 
lands  and  estate  of  X  and  others  lying  in  the  County  of  L,  con- 
sidering that  under  and  in  virtue  of  the  "  Entail  Acts  "  and  relative 
Acts  of  Sederunt,  I  did  on  or  about  the  day  of 

in  the  year  ,  present  a  petition  to  the  Lords 

of  Council  and  Session  (or  the  Sheriff  of  the  County  of  , 

CM  the  case  may  be),  setting  forth,  inter  alia,  that  I  was  heir  of  entail 
in  possession  of  the  said  entailed  lands  and  estate  by  virtue  of  the 
Deed  of  Entail  therein  mentioned,  and  had  completed  a  feudal  title 
thereto  conform  to  the  writs  therein  mentioned ;  [J?]  that  I  had,  prior 
to  the  date  of  said  petition,  laid  out  and  expended  various  sums  on 
improvements  on  the  said  entailed  lands  and  estate  of  the  nature 
contemplated  by  the  said  Acts,  the  costs  of  which  amounted  to 
£  sterling  or  thereby,  conform  to  account  thereof  to  be 

produced  in  the  course  of  the  proceedings  to  follow  thereon;  that 
the  whole  of  the  said  sum  of  £  had  been  expended  by  me 

in  executing  improvements  on  the  said  entailed  estates  within  the 
meaning  of  the  said  Acts  [F]  (when  for  future  improvements  omit  [£] 


(a)  Where  improvements  of  the  nature  contemplated  by  the  Entail  Amend- 
ment Act,  1875,  had  been  executed  prior  to  the  application  to  the  Court  for  leave 
to  chaige,  it  was  provided  that  the  security  coula  take  the  form  of  a  Bond  of 
Annual-Bent  for  the  amount  passed,  or,  in  the  option  of  the  petitioner,  of  a  Bond 
and  Disposition  in  Security  for  two-thirds  of  the  sum  on  which  the  Bond  of 
Annual- Kent  would  be  calculated  in  terms  of  the  Act.  The  Act  of  1882  removed 
the  restriction  to  improvements  executed  inw  to  the  application,  and  allowed  the 
estate  to  be  charged  with  three-fourths  of  the  sum. 
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to  \F\  and  insert — that  I  contemplated  making  certain  improvemeofcs 
on  the  said  entailed  lands  and  estate,  the  estimated  cost  of  which 
was  £  );  that  I  was  of  full  age;  that  the  three  next  heirs 

of  entail  entitled  to  succeed  to  the  said  entailed  lands  and  estate 
immediately  after  me,  under  the  said  deed  of  entail,  and  whoso 
consents  would  be  required  by  me  in  order  to  disentail  the  same, 
were  C  (designation)  and  D  (desigTmtion)^  who  were  of  full  age  and 
subject  to  no  legal  incapacity,  and  E,  who  was  a  pupil,  being  the  eldest 
son  of  the  said  D,  and  who  resided  in  family  with  his  said  father; 
that  the  said  D  had  no  guardian  other  than  his  said  father,  who 
was  his  administrator-in-law,  and  it  would  therefore  be  necessary  to 
appoint  a  tutor  ad  litem  to  him;  that  in  the  circumstances  therein 
set  forth  I  was  desirous  to  avail  myself  of  the  provisions  of  the 
foresaid  Acts,  with  reference  to  borrowing  money  to  defray  the  cost 
of  said  improvements,  including  the  actual  or  estimated  cost  of  the 
said  applications  and  proceedings  therein,  and  of  obtaining  the  loan 
and  granting  security  therefor,  and  to  grant  Bond  of  Annual-Bent 
for  the  same,  or  Bond  and  Disposition  in  Security  for  three-fourth 
parts  thereof,  all  in  terms  of  the  said  Acts;  that  I  would  produce 
therewith  (which  I  accordingly  did)  a  schedule  in  proper  form  as  to 
the  debts  and  provisions  affecting  or  that  might  be  made  to  affect  the 
fee  of  said  entailed  lands  and  estate,  or  the  heirs  of  entail  succeeding 
thereto,  in  terms  of  the  said  Acts:  And  I  therefore  prayed  their 
Lordships,  after  intimation,  advertisement,  and  service  as  therein 
set  forth,  to  appoint  a  fit  and  proper  person  to  act  as  tutor  ad  litem 
to  the  said  E,  and  thereafter,  on  resuming  consideration  of  the  said 
petition,  with  or  without  answers,  and  after  such  procedure  and 
inquiry  into  the  facts  as  their  Lordships  might  deem  necessary,  [Gr] 
to  find  that  said  improvements  executed  by  me  were  of  the  nature 
contemplated  by  the  said  Acts,  and  that  the  foresaid  sum  of  £  , 

or  such  other  sum  as  might  be  ascertained  by  their  Lordships  to 
have  been  expended  on  said  improvements,  was  hand  fide  expended  by 
me  while  heir  of  entail  in  possession  of  said  entailed  lands  and  estate ; 
and  to  grant  authority  to  me  to  borrow  the  said  sum  of  £  ,  or 

such  other  sum  as  might  be  ascertained  by  their  Lordships  to  have 
been  expended  as  aforesaid  [5"]  {if  for  future  imjyrovemeTds  oniit  [Gr] 
to  [-ff],  and  insert — to  find  that  the  said  improvements  were  of  the 
nature  contemplated  by  the  statutes,  and  that  if  well  executed  they 
would  be  of  a  substantial  nature  and  beneficial  to  the  estate,  and 
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that  they  would  cost  the  said  sum  of  £  in  their  execution, 

and  to  grant  authority  to  me  to  borrow  the  said  sum  of  £  , 

or  such  other  sum  as  might  be  ascertained  by  their  Lordships  to  be 
the  cost  of  said  improvements),  together  with  such  other  sum  as  their 
Lordships  might  find  to  be  the  actual  or  estimated  costs  of  the  said 
application  and  proceedings  therein,  and  of  obtaining  the  loan  and 
granting  security  therefor;  and  to  grant  warrant  to  and  authorise 
me  to  execute,  in  favour  of  myself  and  my  assignees,  or  any  other 
person  or  persons  I  might  think  fit,  a  Bond  or  Bonds  of  Annual-Bent 
in  ordinary  form  over  the  said  entailed  lands  and  estate,  or  any 
portion  thereof  other  than  the  mansion-house,  offices,  and  poUcies 
thereof,  binding  myself  and  the  heirs  of  entail  succeeding  to  me 
therein  to  make  payment  of  an  annual  rent  on  the  said  sum  of 
£  ,  or  such  other  sum  as  might  be  ascertained  [/]  to  have 

been  expended  on  said  improvements  [K]  (ifforfidtire  improvemeTUs 
omit  [I]  io  [-£"],  and  insert — to  be  the  cost  of  said  improvements), 
together  with  the  actual  or  estimated  cost  of  the  foresaid  application 
and  proceedings,  and  obtaining  the  loan  and  granting  security,  all 
as  before-mentioned,  or,  in  my  option,  and  in  lieu  of  such  Bond  of 
Annual-Bent,  to  execute  a  Bond  and  Disposition  in  Security  over 
said  entailed  lands  and  estate,  or  any  portion  thereof  other  than  the 
mansion-house,  offices,  and  policies  thereof,  for  three-fourths  of  the 
sum  so  expended  (or  to  be  expended),  together  with  three-fourths  of 
the  costs  above  referred  to,  all  in  terms  of  and  agreeably  to  the 
provisions  of  the  said  Acts ;  and  to  pronounce  such  other  order  or 
orders,  and  to  do  otherwise  in  the  premises  as  to  their  Lordships 
should  seem  proper — all  as  the  prayer  of  said  petition  in  itself  more 
fully  bears:  And  further  considering  that  after  due  intimation, 
advertisement,  and  service  of  the  said  petition,  Lord  , 

Junior  Lord  Ordinary  (or  Lord  Ordinary  officiating  on  the  Bills,  or 
the  said  Sheriflf),  did,  upon  the  day  of  in  the  year 

,  appoint  Mr.  K,  W.S.,  Edinburgh,  to  be  tutor  ad  litem  to  the 
said  E,  and  the  said  tutor  ad  litem  being  present  at  the  Bar  took  the 
declaration  d-e  Jideli  administratione  officii,  and  was  allowed  to  see  the 
process ;  that  a  minute  having  been  lodged  for  the  said  tutor  ad  litem 
to  the  effect  that  he  had  examined  the  proceedings  and  had  no 
observations  to  offer  at  that  stage,  the  said  Lord  (or  as  the 

ease  may  be)  did,  upon  the  day  of  ,  remit  to  Mr.  M, 

W.S.,  Edinburgh,  to  inquire  into  the  circumstances  set  forth  in  the 
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petition,  and  whether  the  Entail  Acts  had  been  complied  with,  [Z] 
and  also  to  examine  the  accounts  and  vouchers  of  expenditure  and 
to  report ;  and  further  remitted  to  Mr.  N,  architect,  Edinburgh,  to 
examine  the  improvements  set  forth  in  the  petition,  and  to  report 
whether  they  were  of  the  nature  contemplated  by  said  Acts,  and 
whether  the  sum  of  £  or  what  part  thereof  had  been  hondjlde 

expended  by  me  in  said  improvements  [O]  {if  for  future  improvements 
omit  [L]  to  [0],  and  insert — and  further  remitted  to  Mr.  N,  architect, 
Edinburgh,  to  report  whether  the  said  improvements  are  such  as  are 
contemplated  by  the  said  Acts,  and  whether  if  well  executed  they 
will  be  of  a  substantial  and  permanent  nature  and  beneficial  to  the 
estate,  and  whether  they  would  cost  the  said  sum  of  £  ), 

and  recommended  him  to  communicate  with  Mr.  M  before  completing 
his  report,  and  that  reports  were  lodged  by  the  said  M  and  N ;  that 
after  some  further  procedure,  in  the  course  of  which  a  minute  was 
lodged  for  the  said  K,  as  tutor  ad  litem  to  the  said  E,  to  the  effect 
that  he  had  examined  the  proceedings  and  was  satisfied  therewith, 
the  said  Lord  (or  if  this  be  the  case.  Lord  ,  Junior 

Lord  Ordinary,  before  whom  the  said  petition  had  come  to  depend, 
or  the  said  Sheriff)  pronounced  the  following  interlocutor,  viz. — {jxJce 
it  in  at  length) :  And  now  seeing  that  I  have  resolved  to  exercise  the 
powers  conferred  upon  me  by  the  foresaid  interlocutor,  of  granting  a 
Bond  and  Disposition  in  Security  for  the  said  sum  of  £  sterling 

[being  three-fourth  parts  of  the  said  sum  of  £  ,  and  the  sum 

of  £  ,  being  three-fourths  of  the  estimated  cost  of  the  said 

application  and  proceedings  therein,  and  obtaining  the  loan  and 
granting  security  therefor  as  aforesaid] ;  and  that  in  consideration  of 
my  granting  these  presents,  F  (designation)  has  instantly  advanced 
[P]  and  paid  to  me  the  said  sum  of  £  sterling,  whereof  I 

hereby  acknowledge  the  receipt  [Q]  (if  for  fviure  improvements  omit 
[F]  to  [Q],  and  insert — the  said  sum  of  £  (insert  cumulo  amount 

of  three-fourths  of  expenditure  and  of  three-fourths  of  cods,  as  above), 
which  has  been  duly  consigned  in  the  Bank  of  Scotland, 

on  a  receipt  dated  the  day  of  ,  payable  to  the 

order  of  the  Court  in  the  petition  before  recited,  and  that  the  said 
consignation  receipt  has  been  lodged  in  the  said  process,  all  at  the 
sight  of  the  said  M,  and  in  terms  of  the  interlocutor  above  recited) ; 
and  that  the  draft  of  these  presents  having,  in  terms  of  the  said 
interlocutor,  been  lodged  in  process,  has  been  adjusted  by  the  said  M : 
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Therefore,  in  virtue  of  the  Entail  Acts,  and  as  specially  authorised 
as  aforesaid,  I,  the  said  A,  as  heir  of  entail  foresaid,  do  hereby  bind 
and  OBUGE  myself,  and  the  heirs  of  entail  succeeding  to  me  in  the 
said  entailed  lands  and  estates  in  their  order  respectively  (and,  if 
(UMred^  add — and  subsidiarie  my  heirs,  executors,  and  representatives 
whomsoever),  to  repay  to  the  said  F,  and  his  executors  (or  his  heirs 
excluding  executors)  or  assignees  whomsoever,  the  said  principal  sum  of 
£  sterling,  at  the  term  of  (here  insert  date  and  place  of  repayment 

in  ordinary  form),  with  a  fifth  part  more  of  liquidate  penalty  in  case 
of  failure,  and  the  interest  of  the  said  principal  sum  at  the  rate  of 
£  per  centum  per  annum  from  the  date  hereof  to  the  said  term 

of  payment,  and  half-yearly,  termly,  and  proportionally  thereafter 
during  the  not-payment  of  the  same,  and  that  at  two  terms  in  the 
year,  Whitsimday  and  Martinmas,  by  equal  portions,  beginning  the 
first  term's  payment  of  the  said  interest  at  the  said  term  of 
next,  for  the  interest  due  preceding  that  date,  and  the  next  term's 
paj^ment  thereof  at  following,  and  so  forth  half-yearly,  termly, 

and  proportionally  thereafter  during  the  not-payment  of  the  said 
principal  sum,  with  a  fifth  part  more  of  the  interest  due  at  each 
term  of  liquidate  penalty  in  case  of  failure  in  the  punctual  payment 
thereof:  And  in  security  of  the  personal  obligation  before  written, 
I  DISPONE,  but  always  with  and  under  the  exception  and  reservation 
after  mentioned,  to  and  in  favour  of  the  said  F  and  his  foresaids, 
heritably,  but  redeemably  as  after  mentioned,  yet  irredeemably  in 
the  event  of  a  sale  by  virtue  hereof,  All  and  Whole  (here  describe 
or  validly  refer  to  the  subfects  of  security  as  in  an  ordinary  Bond  and 
Disposition  in  Security,  p.  236) ;  but  excepting  always  and  reserving 
from  the  lands  and  others  before  disponed  the  mansion-house,  offices, 
and  policies  of  the  said  entailed  lands  and  estate ;  and  that  in  real 
SECURITY  to  the  said  F  and  his  foresaids  of  the  whole  sums  of  money 
above  written — ^principal,  interest,  and  penalties :  Declaring  always 
that  these  presents  are  granted  with  and  under  the  conditions,  pro- 
visions, and  declarations  relative  to  Bonds  and  Dispositions  in  Security 
over  entailed  estates  specified  and  contained  in  the  foresaid  Acts  and 
Acts  of  Sederunt,  in  so  far  as  the  same  are  applicable  hereto :  And 
I  assign  the  rents,  and  also  the  feu-duties  and  casualties  of  superiority : 
And  I  assign  the  writs:  And  I  grant  warrandice:  And  I  reserve 
power  of  redemption :  And  I  oblige  myself  and  my  foresaids  for  the 
expenses  of  assigning  and  discharging  this  security :  And  on  default 
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in  payment  I  grant  power  of  sale :  And  I  consent  to  registration,  for 
preservation  and  execution. — In  witness  whereof,  &c. 

67  section  7  (subs.  6),  of  the  Entail  AmendEuent  Act,  1875,  it  is 
enacted :  "  In  every  case  the  Court  shall,  on  fixing  the  amount  to  be 
"  borrowed  under  their  authority,  add  to  the  actual  or  estimated  amount 
"  of  the  cost  of  the  improvements  the  actual  or  estimated  amount  of  the 
"  cost  of  the  application  and  the  proceedings  therein,  and  of  obtaining  the 
"  loan  and  granting  security  therefor." 

By  section  8  of  the  same  Act,  it  is  provided  that  a  Bond  and  Disposition 
in  Security  (where  applicable)  shall  be  for  two-thirds  of  the  sum  for  which  a, 
Bond  of  Annual  Kent,  if  granted,  would  be  calculated  in  terms  of  the  Act. 
This  is  extended  to  three-fourths  by  the  1882  Act. 

In  the  case  of  loans  by  way  of  annual-rent,  no  difficulty  can  arise 
about  the  expense  of  the  application  and  of  obtaining  the  loan,  as  the 
whole  .cost  of  the  improvements  is  charged  on  the  estate ;  but  in  the  case 
of  loans  by  way  of  Bond  and  Disposition  in  Security,  where  only  three- 
fourths  of  the  improvements  is  so  charged,  the  Uourt,  in  fixing  the 
"amount  to  be  borrowed,"  will,  according  to  GilUm  Fergusson  (O.  H.), 
24  S.  L.  R.  113,  and  LeUh  v.  Leiih,  15  R  944 ;  25  S.  L.  R.  671,  authorise 
only  three-fourths  of  the  cost  of  the  application  and  of  obtaining  the  loan 
to  be  charged  on  the  fee  of  the  estate. 

A  Bond  and  Disposition  in  Security  to  trustees  appointed  by  the  Court 
for  the  heir  of  entail  in  possession  and  the  heirs  of  entail,  in  their  order, 
may  be  taken  as  an  investment  for  entailed  money  in  terms  of  section  23 
(subs.  4)  of  the  Entail  (Scotland)  Act,  1882. 

A  Bond  and  Disposition  in  Security  charging  Estate  Duty  and  Settle- 
ment Estate  Duty  upon  the  fee  of  the  entailed  estate,  but  not  the  expenses 
of  settling  the  duty  or  of  the  petition  to  charge,  may  be  granted  by  an  heir 
of  entail  who  has  paid  these  duties  (Finance  Act,  1894  (57  &  58  Vict, 
c.  30,  s.  9  subs.  6);  Entail  Amendment  Act,  1868  (31  &  32  Vict.  c.  84, 
8.  11).     Laurie,  25  R.  636 ;  35  S.  L.  R.  498). 

A  Bond  and  Disposition  in  Security  may  under  the  Entail  Amend- 
ment Act,  1875,  8.  5,  subs.  2(a),  and  the  Entail  (Scotland)  Act,  1882, 
s.  13,  be  granted  by  the  heir  in  possession  in  favour  of  an  heir 
who  refuses  to  consent  to  a  disentail,  for  the  value  in  money  of  such 
refusing  heir's  expectancy. (&) 

A  Bond  and  Disposition  in  Security  may,  on  proceedings  being  taken 
by  a  creditor  of  the  heir  in  possession  for  a  sale  of  the  estate  under 
the  Entail  (Scotland)  Act,  1882,  s.  18,  be  granted  in  virtue  of  that 
section  by  the  heir  in  possession,  whom  failing,  by  the  Clerk  of  Court  in 
favour  of  a  non-consenting  heir  for  the  value  in  money  of  such  heir's 
expectancy.(ft) 

The  1882  Act,  s.  13,  provides  for  the  protection  of  the  rights  of 
creditors  of  an  heir  whose  consent  is  required  to  a  disentail,  and  of  the  wife 
and  children  of  an  heir  for  their  provisions  granted  under  the  Entail  Acts. 

(a)  If  such  bond  be  *'  proper  security  "  {Farqiiharson  v.  Farqttharson^s  Curator 
ad  litem,  1886,  14  R  231 ;  24  S.  L.  R.  200).  Provision  of  section  18  contiusted 
in  SomerveWs  Trustee  v.  Dawes,  1903,  6  F.  1065 ;  40  S.  L.  R.  802  ;  11  S.  L.  T. 
269. 

(6)  Such  non-consenting  heir  must  accept  a  Bond  and  Disposition  in  Securitv 
(SomervelVs  Trustee,  Petitioner,  1903  (O.  H.),  10  S.  L.  T.  780 ;  and  SomervelPs  Trustee 
v.  Dawes,  supra). 
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In  the  case  of  the  disentail  and  sale  of  an  entailed  estate,  section  25  of 
the  1882  Act  provides  for  the  granting  of  a  Bond  and  Disposition  in 
Seearitj  when  a  portion  of  the  price  is  to  be  secured  on  the  estate ;  or,  as 
in  alternative,  for  the  recording  in  the  Register  of  Sasines  of  a  decree  of 
Coort  constituting  a  real  burden. 

We  now  give  forms  of  two  writs  introduced  by  the  Entail  Amendment 
Act,  1875,  38  &  39  Vict.  c.  61— (1)  Assignation  of  the  Right  to  Charge 
Improvements  on  entailed  estates ;  and  (2)  Schedule  of  Debts,  which  comes 
in  place  of  the  affidavit  formerly  in  use.  A  form  of  this  schedule  has 
already  been  given  in  Title  VI.  above,  p.  233. 

The  assignation  can  easily  be  varied  so  as  to  suit  the  case  of  a  loan  on 
the  security  of  the  improvements,  with  a  definite  sum  as  the  consideration 
for  the  granting,  and  clauses  of  retrocession ;  but  on  the  whole,  in  such 
a  transaction  it  seems  best  to  grant  an  absolute  assignation  and  take  a 
hock-letter.  It  can  also  be  easily  adjusted  to  the  case  of  a  mortis  causa 
assignation. 

The  schedule  can  be  altered  without  difficulty  to  suit  the  special 
circumstance  of  each  case. 


6.  Assigfnation  of  Right  to  Charge  ImprovevierUs 

(38  &  39,  c.  61,  s.  11). 

I,  A  (designation),  heir  of  entail  in  possession  of  the  entailed  lands 
and  estate  of  X  and  others,  situated  in  the  parish  of  Y  and  County  of 
Z,  under  and  by  virtue  of  a  Deed  of  Entail  by  the  late 
of  ,  dated  the  day  of  ,  and 

recorded  in  the  Eegister  of  Tailzies  the  day  of  , 

and  also  in  the  Books  of  Council  and  Session  the  day 

of  in  the  year  ^     ,  considering  that  I  have  at 

various  times  expended  sums  of  money  amounting  in  all  at  this  date 
to  £  sterling,  conform  to  schedule  and  statement  hereto 

annexed  and  signed  by  me  as  relative  hereto,  in  executing  improve- 
ments on  the  said  entailed  lands  and  estate  of  the  nature  contemplated 
by  the  Entail  Acts,  but  have  not  yet  taken  any  proceedings  for  charg- 
ing the  same  upon  the  said  entailed  lands  and  estate  or  the  heirs  of 
entail  succeeding  to  me  therein ;  and  that  I  have  agreed  to  assign  the 
said  sums  and  my  whole  rights  and  claims  in  the  premises  to  B  (Tiame 
ond  designation):  Therefore,  in  virtue  of  the  Entail  Amendment 
Act,  1875,  and  subsequent  Entail  Acts,  and  in  consideration  of  (h^r 
dole  the  price,  if  any,  or  if  no  pi'ice  say — and  for  certain  good  and 
onerous  causes  and  considerations,  but  without  any  price  being  paid 
therefor),  I  do  hereby  dispone,  convey,  assign,  and  make  over  to  and 


286  HERITABLE   SECURITIES 

in  favour  of  the  said  B,  and  his  executors  and  assignees  whomsoever, 
the  whole  of  the  foresaid  sums  of  money  for  which  I  am  at  present  a 
creditor  of  the  said  entailed  lands  and  estate  and  the  heirs  of  entail 
succeeding  to  me  therein,  in  respect  of  improvements  thereon  already 
made  and  executed  by  me,  together  with  the  whole  claims,  rights,  and 
interests  competent  to  me,  my  heirs,  executors,  and  representatives 
whomsoever,  in  respect  of  the  said  improvements  against  the  heirs  of 
entail  succeeding  to  me  in  the  said  entailed  lands  and  estate,  and 
against  the  said  entailed  lands  and  estate  and  the  rents  of  the  same, 
together  with  the  whole  vouchers  and  instructions  thereof:  With 
full  power  to  my  said  assignees  to  do  everything  in  the  premises 
which  I  could  have  done  myself,  or  which  they  as  my  assignees  can 
do  in  virtue  of  any  Entail  Acts  at  present  existing  or  hereafter  to  be 
passed ;  and  particularly  with  full  power  (in  the  event  of  my  death 
before  the  charging  of  my  said  entailed  lands  and  estate  with  the 
amount  of  improvement  outlay  which  I  am  or  may  be  entitled  to 
charge  thereon)  to  my  assignees  to  present  the  necessary  petition  or 
petitions  to  the  Court  of  Session  in  terms  of  said  Acts  (tJie  foUovnng 
clause  Tiiay  he  inserted  where  the  assignation  is  inter  vivos  and  for 
(ytierous  consideration) :  And  I  bind  and  oblige  myself,  and  my  heirs, 
executors,  and  representatives  whomsoever,  whenever  called  on  by 
my  assignees,  and  at  my  expense,  to  present  and  carry  through  all 
necessary  petitions  to  the  said  Court,  and  to  grant,  subscribe,  and 
deliver  all  writs  and  deeds  which  may  be  necessary  for  fully  vesting 
my  assignees  in  the  rights  and  claims  hereby  assigned :  And  I  bind 
myself  and  my  foresaids  not  to  charge  said  estate  with  any  other  im- 
provement, expenditure,  or  other  sums  until  the  claims  hereinbefore 
conveyed  have  been  charged  thereon :  And  I  bind  and  oblige  myself 
and  my  foresaids  to  warrant  this  assignation  and  conveyance  from 
all  facts  and  deeds  done  or  to  be  done  by  me  in  prejudice  hereof : 
And  I  have  herewith  delivered  up  the  vouchers  of  the  said  expendi- 
ture :  And  I  consent  to  the  registration  hereof  for  preservation  and 
execution. — In  witness  whereof,  &c. 

In  the  case  of  estates  held  under  entails  dated  on  or  after  Ist  August 
1848,  the  necessary  alterations  and  additions  to  such  a  deed  as  the 
above  are  so  simple  and  manifest  that  it  appears  unnecessary  to  specify 
them  here. 


' 
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?•  AflBdavit  and  Schedule  in  the  Petition  of  A  of  X  for  Authority 

to  Charge  with  Debt. 

At  ,  the  day  of  in  the 

year  ,  in  presence  of  C  {designation),  one  of 

His  Majesty's  Justices  of  the  Peace  for  the 
of 

GoMPEABED  A,  presently  residing  at  X  in  the  county  of  Z,  heir  of 
entail  m  possession  of  the  entailed  lands  and  estate  of  X  in  the  said 
county,  and  the  petitioner  in  an  application  presented  to,  and  presently 
in  dependence  before,  the  Lords  of  Council  and  Session, 
Division,  Junior  Lord  Ordinary  (Mr.  ,  Clerk),  under  the 

Entail  Acts  and  relative  Acts  of  Sederunt  (or  as  the  case  may  fte), 
for  authority  to  charge  the  said  entailed  lands  and  estate  with  the 
sum  of  £  sterling  expended  (or  intended  to  be  expended) 

by  the  petitioner  on  improvements  of  the  nature  contemplated  by  the 
said  Acts;  and  being  solemnly  sworn  and  examined,  depones  that  the 
annexed  schedule  which  is  signed  by  the  deponent  and  the  said 
Justice  as  relative  hereto  is  correct ;  and  further  depones  that  to  the 
best  of  his  knowledge  and  belief  there  are  no  entailer's  debts  or  other 
debts,  and  no  provisions  to  husbands,  widows,  or  children,  a£fecting 
or  that  may  be  made  to  affect  the  fee  of  the  said  entailed  lands  and 
estate  or  the  heirs  of  entail,  other  than  those  set  forth  in  the  said 
schedule,  that  are  not  secured  by  having  been  placed  on  the  record. 
— ^All  which  is  truth  as  the  deponent  shall  answer  to  God. 

(Signed)        A. 
(     „     )        C,c7;P. 


[Schedule 
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SCHEDULE 
Referred  to  in  the  foregoing  Affidavit. 


Amount. 


£10,000  Entailer's  Debt 
by  Personal  Bond. 


£1000  a  year  Jointure, 
payable  on  death  of 
A,  restrictable  to  £500 
in  case  of  a  second 
marriage,  by  Ante-nup- 
tial Contract  of  Mar- 
riage. 

£6000  provisions  to 
younger  children  pay- 
able on  death  of  said 
A,  by  said  Ante-nup- 
tial Contract  of  Mar- 
riage. 


DaTB  of  CONSTITDTXOir. 


12th  March  1802. 


13  th  June  1843. 


13th  June  1843. 


NaIIBB,  DbBZONATIONS,  AMD 

Rbsidbnobs  of  thb  Pabtibb  xow 

ZN  &IOBT. 


The  Scottish  Widows 
Fund  and  Life  As- 
surance Society,  St. 
Andrew  Square,  Edin- 
burgh. 

Mrs.  C  K.or  B,  spouse 
of  the  said  A,  and 
residinein  family  with 
him  at  A  foresaid. 


L,  M,  N,  pupil  children 
of  the  said  A,  and 
residinein  family  with 
him  at  A  foresaid. 


(Signed) 


A. 


( 


9f 


)        C,  J.P. 


8.  Bond  and  Disposition  in  Security /or  Payment  of  Sums  contained 
in  Bond  of  Provision  hy  a  former  Heir  of  JSntail  to  his  Younger 
Childreny  and  granted  by  an  Heir  of  Entail  in  Possession,  over 
an  Entailed  Estate  (11  &  12  Vict  c.  36,  «.  21). 

I,  A  (designation),  heir  of  entail  in  possession  of  the  entailed  lands 
and  estate  of  X,  in  the  County  of  Y,  considering  that  by  Bond  of 
Provision,  dated  {and,  if  recorded,  specify  register  and  dale 

of  recording),  the  deceased  C  {designation),  heir  of  entail  then  in  pos- 
session of  the  said  entailed  lands  and  estate,  in  virtue  of  the  powers 
conferred  on  him  by  the  Entail  Provisions  Act,  1824  {or,  in  virtue  of 
the  powers  in  the  Deed  of  Entail,  as  the  case  may  he,  the  n/irrative  being 
in  such  case  curefvlly  taken  from  the  deed,  which  will  be  re^yited),  bound 
and  obliged  the  heirs  of  entail  succeeding  to  him  in  his  said  entailed 
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lands  and  estate  to  make  payment  out  of  the  rents  or  proceeds  thereof 
to  his  younger  children — ^that  is,  to  his  children  who  should  not 
succeed  to  him  in  the  said  entailed  lands  and  estate — of  the  provisions 
following,  viz.,  if  there  should  be  only  one  younger  child,  a  sum  equal 
to  one  year's  free  rent  or  value  of  the  said  entailed  lands  and  estate, 
to  be  estimated  in  manner  provided  in  the  said  Act ;  if  two  younger 
children,  a  simi  equal  to  two  years*  such  free  rent  or  value ;  and  if 
three  or  more  younger  children,  a  sum  equal  to  three  years*  such 
free  rent  or  value  of  the  said  lands  and  estate,  and  that  at  the 
expiration  of  one  year  from  his  death  (or  as  the  case  may  he),  with  the 
interest  of  the  said  provisions  from  and  after  the  said  term  of  pay- 
ment, and  thereafter  during  the  not-payment  of  the  same,  as  the  said 
Bond  of  Provision  in  itself  more  fully  bears ;  that  on  the 
day  of  ,  and  in  terms  of  the  Entail  Acts,  I  presented  a 

petition  to  the  Lords  of  Council  and  Session,  Division, 

Junior  Lord  Ordinary,  Mr.  ,  Clerk,  setting  forth  that  I  was 

heir  of  entail  in  possession  of  the  said  entailed  lands  and  estate,  under 
and  by  virtue  of  the  Deed  {or  Deeds)  of  Entail  therein  mentioned, 
and  that  I  had  completed  a  feudal  title  thereto  conform  to  the  writs 
specified  therein  (or  in  the  schedule  appended  thereto);  and  also 
upon  recital  of  the  Bond  of  Provision  thereinbefore  narrated,  setting 
forth  that  the  said  C  died  on  the  day  of  19     ,  when 

I  succeeded  to  him  in  the  said  entailed  lands  and  estate  as  his  eldest 
son  and  nearest  and  lawful  heir  of  tailzie  and  provision ;  and  that  the 
said  C  left  in  addition  to  me,  three  children,  viz.,  D,  E,  and  F  (designa- 
ticns)^  and  under  the  Bond  of  Provision  before  narrated,  a  sum  equal 
to  three  years'  free  rent  or  value  of  the  said  entailed  lands  and  estate 
became  payable  to  the  said  D,  E,  and  F,  equally  among  them  (or  other- 
wise,  if  the  provision  has  been  apportionedy  the  Deed  of  Apportionment 
heifu/  in  that  case  narrated);  that  the  amount  of  the  free  rent  or 
value  of  the  said  entailed  lands  and  estate  as  at  the  date  of  my  said 
father's  death  was  £  ,  conform  to  detailed  statement  of  rental 

and  deductions  annexed  to  said  petition,  and  that  the  principal  sum 
payable  to  the  said  D,  E,  and  F  under  the  said  Bond  of  Provision 
was  £  sterling,  and  that  in  the  shares  and  proportions  before 

mentioned,  being  the  amount  of  three  years'  free  rent  or  value  of  the 
said  lands  and  estate  as  so  set  forth ;  that  the  said  sum  of  £  , 

being  the  sum  due  under  the  Bond  of  Provision  before  narrated,  was 
still  wholly  unpaid  and  that  the  sum  of  £  ,  being  one-third 

JUR.  8.— I.  19 
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part  thereof,  belonged  and  was  due  to  the  said  D ;  that  the  sum  of 
£  ,  being  another  third  part  of  the  said  sum,  belonged  and 

was  due  to  G,  the  only  child  and  executor-dative  qua  nearest-of-kin 
decerned  and  confirmed  to  the  said  E,  conform  to  decreet-dative  in 
favour  of  the  said  G,  obtained  on  the  day  of 

before  the  Commissary  of  the  Commissariat  of  ,  and 

testament-dative  expede  thereon  on  the  day  of  , 

in  the  inventory  whereof  the  said  sum  is  specially  given  up  and  con- 
firmed ;  and  that  the  sum  of  £  ,  being  the  remaining  third 
part  of  the  said  sum  of  £                    ,  now  belongs  to  and  is  due  to  H 
{designation)^  who  has  acquired  right  thereto  conform   to   assigna- 
tion in  his  favour  granted  by  the  said  F,  dated  (the 
narrative  will  vary  as  before  directed  if  the  'proportions  are  different,  or 
if  there  has  been  a  Deed  of  Apportionment) ;  and  that  I  was  desirous 
to  avail  myself  of  the  provisions  contained  in  the  21st  section  of 
the  Entail  Amendment  Act,  1848,  by  which  it  is  made  lawful,  in  the 
circumstances  therein  set  forth,  for  heirs  of  entail  in  possession  to 
■execute  a  Bond  and  Disposition  in  Security,  or  Bonds  and  Disposi- 
tions in  Security,  for  such  provisions  over  the  entailed  estate  other 
than  the  mansion-house,  offices,  and  policies  thereof;  and  which 
petition  prayed  their  Lordships,  after  intimation  and  service  thereof, 
-and  after  such  inquiry  into  the  facts  of  the  case  as  to  their  Lordships 
might  seem  fit,  and  on  being  satisfied  that  the  procedure  thereunder 
was  in  conformity  with  the  Statutes  and  relative  Acts  of  Sederunt, 
to  find  that  the  detailed  statement  of  rental  and  deductions  thereto 
-annexed  was  a  correct  statement,  and  that  the  utmost  amount  with 
which  the  said  C  could  competently  under  the  said  Entail  Provisions 
Act,  1824  {or  under  the  said  Deed  of  Entail,  as  th^  case  may  he), 
burden  his  heirs  of   entail  on   account  of  provisions  in   favour   of 
the  said  D,  E,  and  F  was  the  sum  of  £                     sterling,  or  such 
other  sum  as  their  Lordships  might  find  proper  on  inquiry  as  afore- 
said, and  to  grant  warrant  to  and  authorise  me  to  charge  the  fee 
and  rents  of  the  said  entailed  lands  and  estate  of  X,  other  than  the 
mansion-house,  offices,  and  policies  thereof,  with  the  foresaid  sum  of 
£                  ,  or  such  other  sum  as  might  be  fixed  by  their  Lordships, 
-and  to  make  and  execute  in  favour  of  the  said  D,  G,  and  H,  as  in 
right  of  said  provisions,  in  the  proportions  foresaid,  respectively,  or 
to  and  in  favour  of  such  party  or  parties  as  should  advance  the  said 
aum  of  £                  ,  or  other  sum  as  aforesaid,  or  any  part  thereof,  a 
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Bond  and  Disposition  in  Security,  or  Bonds  and  Dispositions  in 
Security,  over  the  said  entailed  estate  other  than  as  aforesaid  (or  as 
ike  case  may  he,  over  certain  portions  of  the  said  entailed  lands  and 
estate  set  forth  in  a  schedule  annexed  to  the  said  petition,  and  here- 
inafter described,  the  said  portions  including  neither  the  mansion- 
house,  offices,  nor  policies  thereof)  in  ordinary  form,  and  containing 
all  clauses  usual  in  Bonds  and  Dispositions  in  Security  granted  over 
estates  in  Scotland  held  in  fee-simple,  binding  me  and  my  heirs  of 
entail  in  their  order  successively  to  make  payment  of  the  foresaid 
principal  sum  of  £  ,  or  other  sum  as  aforesaid,  with  interest 

and  penalties,  all  as  the  prayer  of  said  petition  in  itself  more  fully 
bears;  that  after  intimation  and  service  of  the  said  petition  had 
been  duly  made,  the  said  Junior  Lord  Ordinary  {or  Lord  Ordinary  on 
the  Bills,  as  the  case  may  be)  remitted,  &c.  (here  adapt  the  nan*ative 
from  example  given  on  p.  267,  d€^cm  to  and  indvding  the  interlocutor 
as  skovm  on  p.  268) :  Therefore,  in  virtue  of  the  Entail  Acts,  and  as 
specially  authorised  as  aforesaid,  and  without  prejudice  to  the  Bond 
of  Provision  before  narrated,  but  in  corroboration  thereof,  I  do  hereby 
BDO)  myself,  and  the  heirs  of  entail  who  shall  succeed  me  in  the  said 
entailed  lands  and  estate  of  X,  in  their  order  successively,  to  make 
payment  to  the  said  D,  G,  and  H,  and  their  respective  executors  (or 
heirs  excluding  executors)  or  assignees  whomsoever,  of  the  foresaid 
principal  sum  of  £  sterling,  and  that  in  three  equal  shares  or 

portions  of  £  sterling  to  each  of  the  said  D,  G,  and  H  (or  in 

meh  other  proportions  as  the  case  may  be),  and  their  respective  fore- 
saids, at  the  term  of  next,  with  a  fifth  part  more  of 
liquidate  penalty  in  case  of  failure,  and  the  interest  of  the  said 
principal  sum  at  the  rate  of  per  cent,  per  annum  from  the 
term  of  last,  up  to  which  the  interest  on  the  foresaid 
sum  has  abeady  been  paid  and  discharged,  to  the  said  term  of  pay- 
ment, and  half-yearly,  termly,  and  proportionally  thereafter,  &c.  (in 
^WMo/  form,  as  shown  on  p.  236) :  And  in  security  of  the  personal 
obligation  before  written,  I  dispone  to  and  in  favour  of  the  said  D, 
G,  and  H  respectively,  and  their  respective  foresaids,  heritably,  but 
redeemably  as  after  mentioned,  yet  irredeemably  in  the  event  of  a 
sale  by  virtue  hereof,  All  and  Whole,  &c.  {here  describe  or  validly 
refer  to  a  description  of  the  entailed  estate,  or  portions  thereof  intended 
to  he  charged,  and  specify  or  refer  to  real  burdens,  conditions,  &c.,  if  any, 
OS  Itfare  directed,  p,  237 ;  and  if  the  description  or  reference  indtcdes  the 
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whole  estate,  add — but  excepting  always  herefrom  the  mansion-house, 
offices,  and  policies  of  the  said  entailed  estate ;  if  the  description  or 
reference  includes  only  parts  of  the  estate,  and  does  not  embrace  the 
mansion-house,  &c,,  add — and  which  parts  and  portions  of  the  said 
entailed  estate  before  conveyed  in  security  do  not  include  the 
mansion-house,  offices,  and  policies  thereof);  and  that  in  seal 
SECURITY  to  the  said  D,  G,  and  H,  and  their  foresaids,  for  their 
respective  rights  and  interests  as  aforesaid,  of  the  whole  sums  of 
money  above  written — principal,  interest,  and  penalties :  But  always 
with  and  under  the  conditions  and  provisions  contained  in  the 
Entail  Acts  relative  to  securities  to  be  executed  for  sums  of  money 
granted  by  heirs  of  entail  by  way  of  provisions  to  younger  children : 
And  I  assign  the  rents :  And  I  assign  the  writs :  And  I  grant  war- 
randice :  And  I  reserve  power  of  redemption :  And  I  oblige  myself 
and  my  heirs  of  entail  foresaid  for  the  expenses  of  assigning  and  dis- 
charging this  security :  And  on  default  in  pajrment  I  grant  power  of 
sale :  And  I  consent  to  registration  for  preservation  and  execution. — 
In  witness  whereof,  &c. 

Should  the  bond  be  taken  to  other  parties  than  the  original  holders,  a 
discharge  by  the  original  holders  must  be  obtained. 

By  the  Entail  Amendment  Act,  1868  (31  &  32  Vict.  c.  84,  s.  8),  the 
provisions  of  the  Aberdeen  Act  are  made  applicable  to  all  entails  and 
trusts  for  the  purpose  of  entailing ;  and  the  powers  of  the  Aberdeen  Act 
may  be  exercised  by  the  person  who,  if  the  lands  bad  been  entailed  in 
terms  of  the  trust,  would  have  been  the  heir  in  possession.  The  following 
is  a  form  of  a  Bond  of  Annuity  and  Provision  by  an  heir  expectant  in  such 
a  position.  The  provision  made  for  wife  and  children  by  the  bond  may 
be  made  equally  well  in  a  contract  of  marriage. 


9.  Bond  of  Annuity  and  Provision  over  Lands  held  in  Trust  to  be 
Entailed  by  the  Person  who  woidd  be  Heir  in  Possession  if  tlie 
Entail  were  Completed. 

I,  A  (designMion),  considering  that  by  Trust-Disposition  and 
Settlement  dated  ,  and  recorded  ,  executed  by 

the  now  deceased  C  {designation),  my  father,  he,  for  the  causes  therein 
mentioned,  disponed  and  conveyed  to  Y  and  Z  {designations),  and  to 
such  other  persons  as  might  be  assumed  by  them,  or  by  the  trustees 
for  the  time  acting  under  the  said  Trust-Disposition  and  Settlements 
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and  to  the  acceptors  or  acceptor,  and  survivors  or  survivor  of  them, 
All  and  Whole  the  lands  and  estates  therein  and  hereinafter  par- 
ticularly described  {or  referred  to),  and  also  all  other  estates  and 
effects,  heritable  and  moveable,  then  belonging,  or  which  might 
thereafter  belong  to  him,  all  as  more  particularly  mentioned  in  the 
said  Trust-Disposition  and  Settlement,  but  in  trust  only  for  the  uses 
and  purposes  therein  mentioned,  and  in  particular  that,  after  the 
fulfilment  of  certain  prior  purposes  therein  set  forth,  the  said  trustees 
should  execute  an  entail  of  the  said  estates,  or  of  such  part  or  parts 
thereof  as  should  then  remain  vested  in  them,  in  favour  of  me,  the 
said  A,  and  the  heirs-male  of  my  body,  whom  failing,  to  the  other 
heirs  therein  specified  as  the  said  Trust-Disposition  and  Settlement, 
containing  provisions  and  arrangements  for  the  payments  of  the 
debts  then  affecting  the  said  estates,  and  sundry  other  clauses  and 
conditions,  in  itself  more  fully  bears :  And  further  considering  that 
the  said  C  died  on  the  day  of  ,  and  the  said  Y  and 

Z  accepted  of  the  trust  created  by  the  said  Trust-Disposition  and 
Settlement  and  entered  upon  the  possession  and  management  of  the 
said  trust-estate,  and  that  I  was  then  and  am  now  the  person  who,  if 
said  lands  and  estate  had  then  been  or  were  now  entailed,  would  be 
the  heir  or  institute  of  entail  in  possession  thereof :  And  whereas  by 
the  Entail  Provisions  Act,  1824  (commonly  known  and  hereinafter 
referred  to  as  the  "  Aberdeen  Act "),  it  is,  inter  alia,  enacted  that  it 
shall  and  may  be  lawful  to  every  heir  of  entail  in  possession  .of  an 
entailed  estate  in  Scotland,  under  the  limitations  and  conditions 
therein  mentioned,  to  provide  and  infeft  his  wife  in  a  liferent 
provision  out  of  his  entailed  lands  and  estates  by  way  of  annuity : 
And  further,  that  it  shall  and  may  be  lawful  to  the  heir  of  entail  in 
possession  of  any  entailed  estate  in  Scotland  under  the  limitations 
and  conditions  mentioned  in  the  said  Act,  to  grant  bonds  of  provision 
or  obligations  binding  the  succeeding  heirs  of  entail  in  payment, 
out  of  the  rents  or  proceeds  of  such  estate,  to  the  lawful  child  or 
children  of  the  person  granting  such  bonds  or  obligations  who  shall 
not  succeed  to  such  entailed  estate,  of  such  sum  or  sums  of  money, 
bearing  interest  from  the  granter's  death,  as  to  him  or  her  shall  seem 
fit:  And  whereas  by  "The  Entail  Amendment  Act,  1868,"  it  is,  iiiter 
alia,  enacted  that  from  and  after  the  passing  of  that  Act  the  said 
Aberdeen  Act  shall  be  applicable  to  all  entails,  and  also  to  all  trusts, 
under  which  land  is  held  for  the  purpose  of  being  entailed,  or  by 
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whole  estate,  add — but  excepting  always  herefrom  the  mansion-house, 
offices,  and  policies  of  the  said  entailed  estate ;  if  the  description  or 
reference  includes  only  parts  of  the  estate,  arul  does  not  embrace  tTie 
mansion-house,  &c,,  add — and  which  parts  and  portions  of  the  said 
entailed  estate  before  conveyed  in   security  do   not   include    the 
mansion-house,  offices,  and  policies  thereof);   and  that  in   sEuAX* 
SECURITY  to  the  said  D,  G,  and  H,  and  their  foresaids,  for  their 
respective  rights  and  interests  as  aforesaid,  of  the  whole  sums  of 
money  above  written — ^principal,  interest,  and  penalties :  But  always 
with  and  under  the  conditions  and  provisions  contained  in  the 
Entail  Acts  relative  to  securities  to  be  executed  for  sums  of  money 
granted  by  heirs  of  entail  by  way  of  provisions  to  younger  children  : 
And  I  assign  the  rents :  And  I  assign  the  writs :  And  I  grant  war- 
randice :  And  I  reserve  power  of  redemption :  And  I  oblige  myself 
and  my  heirs  of  entail  foresaid  for  the  expenses  of  assigning  and  dis- 
charging this  security :  And  on  default  in  pajrment  I  grant  power  of 
sale :  And  I  consent  to  registration  for  preservation  and  execution. — 
In  witness  whereof,  &c. 

Should  the  bond  be  taken  to  other  parties  than  the  original  holders,  a 
discharge  by  the  original  holders  must  be  obtained. 

By  the  Entail  Amendment  Act,  1868  (31  &  32  Vict.  c.  84,  s.  8),  the 
provisions  of  the  Aberdeen  Act  are  made  applicable  to  all  entails  and 
trusts  for  the  purpose  of  entailing ;  and  the  powers  of  the  Aberdeen  Act 
may  be  exercised  by  the  person  who,  if  the  lands  had  been  entailed  in 
terms  of  the  trust,  would  have  been  the  heir  in  possession.  The  following 
is  a  form  of  a  Bond  of  Annuity  and  Provision  by  an  heir  expectant  in  such 
a  position.  The  provision  made  for  wife  and  children  by  the  bond  may 
be  made  equally  well  in  a  contract  of  marriage. 


9.  Bond  of  Annuity  and  Provision  over  Lands  held  in  Trust  to  he 
Entailed  by  the  Person  who  wmdd  he  Heir  in  Possession  if  the 
Entail  were  Completed, 

I,  A  (designcUion),  considering  that  by  Trust-Disposition  and 
Settlement  dated  ,  and  recorded  ,  executed  by 

the  now  deceased  C  {designation),  my  father,  he,  for  the  causes  therein 
mentioned,  disponed  and  conveyed  to  Y  and  Z  (designations),  and  to 
such  other  persons  as  might  be  assumed  by  them,  or  by  the  trustees 
for  the  time  acting  under  the  said  Trust-Disposition  and  Settlement,. 
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and  to  the  acceptors  or  acceptor,  and  survivors  or  survivor  of  them, 
All  and  Whole  the  lands  and  estates  therein  and  hereinafter  par- 
ticularly described  {or  referred  to),  and  also  all  other  estates  and 
effects,   heritable  and  moveable,   then  belonging,  or  which  might 
thereafter  belong  to  him,  all  as  more  particularly  mentioned  in  the 
said  Trust-Disposition  and  Settlement,  but  in  trust  only  for  the  uses 
and  purposes  therein  mentioned,  and  in  particular  that,  after  the 
fulfilment  of  certain  prior  purposes  therein  set  forthj  the  said  trustees 
should  execute  an  entail  of  the  said  estates,  or  of  such  part  or  parts 
thereof  as  should  then  remain  vested  in  them,  in  favour  of  me,  the 
said  A,  and  the  heirs-male  of  my  body,  whom  failing,  to  the  other 
heirs  therein  specified  as  the  said  Trust-Disposition  and  Settlement, 
containing  provisions  and  arrangements  for  the  payments  of  the 
debts  then  affecting  the  said  estates,  and  sundry  other  clauses  and 
conditions,  in  itself  more  fully  bears :  And  further  considering  that 
the  said  C  died  on  the  day  of  ,  and  the  said  Y  and 

Z  accepted  of  the  trust  created  by  the  said  Trust-Disposition  and 
Settlement  and  entered  upon  the  possession  and  management  of  the 
said  trust-estate,  and  that  I  was  then  and  am  now  the  person  who,  if 
said  lands  and  estate  had  then  been  or  were  now  entailed,  would  be 
the  heir  or  institute  of  entail  in  possession  thereof :  And  whereas  by 
the  Entail  Provisions  Act,  1824  (commonly  known  and  hereinafter 
referred  to  as  the  "Aberdeen  Act"),  it  is,  inter  alia,  enacted  that  it 
shall  and  may  be  lawful  to  every  heir  of  entail  in  possession, of  an 
entailed  estate  in  Scotland,  under  the  limitations  and  conditions 
therein  mentioned,  to  provide  and  infeft  his  wife  in  a  liferent 
provision  out  of  his  entailed  lands  and  estates  by  way  of  annuity : 
And  further,  that  it  shall  and  may  be  lawful  to  the  heir  of  entail  in 
possession  of  any  entailed  estate  in  Scotland  under  the  limitations 
and  conditions  mentioned  in  the  said  Act,  to  grant  bonds  of  provision 
or  obligations  binding  the  succeeding  heirs  of  entail  in  payment, 
out  of  the  rents  or  proceeds  of  such  estate,  to  the  lawful  child  or 
children  of  the  person  granting  such  bonds  or  obligations  who  shall 
not  succeed  to  such  entailed  estate,  of  such  sum  or  sums  of  money, 
bearing  interest  from  the  grantor's  death,  as  to  him  or  her  shall  seem 
fit:  And  whereas  by  "The  Entail  Amendment  Act,  1868,"  it  is,  inter 
alia,  enacted  that  from  and  after  the  passing  of  that  Act  the  said 
Aberdeen  Act  shall  be  applicable  to  all  entails,  and  sdso  to  all  trusts, 
under  which  land  is  held  for  the  purpose  of  being  entailed,  or  by 
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which  money  or  other  property,  real  or  personal,  is  invested  in  trust 
for  the  purpose  of  purchasing  land  to  be  entailed,  and  that  the  powers 
conferred  by  the  said  Aberdeen  Act  may  be  exercised  with  reference 
to  such  land,  money,  or  other  property,  by  the  person  who,  if  such 
land  had  been  entailed  in  terms  of  the  trust,  would  be  the  heir  in 
possession  of  the  entailed  land,  and  by  the  person  who,  if  such  money 
or  other  property  had  been  invested  in  the  purchase  of  land  to  be 
entailed,  would  be  the  heir  in  possession  under  the  entail  to  be 
executed  of  such  purchased  land,  if  such  entail  had  been  executed : 
And  whereas  I,  being  the  person  who,  if  the  entail  of  the  said 
estates  held  by  the  trustees  of  my  said  deceased  father  had  been 
executed,  would  be  the  heir  or  institute  of  entail  in  possession  thereof, 
and  thus  entitled  to  grant  such  provisions  in  favour  of  my  wife  and 
children,  am  desirous  to  avail  myself  of  the  powers  thus  competent 
to  me  in  manner  after  written :  Therefore  in  terms  of  the  foresaid 
statutes,  and  in  the  exercise  of  the  powers  thereby  conferred  upon 
me  {in  the  first  place),  I  do  hereby  bind  and  oblige  the  heirs  of  entail 
who  may  succeed  to  me  in  the  said  estates,  to  be  entailed  in  pur- 
suance of  the  directions  contained  in  the  said  Trust-Disposition  and 
Settlement,  if  an  entail  or  entails  thereof  shall  have  been  executed  in 
my  lifetime,  to  make  payment  to  B,  my  wife,  in  case  she  shall  survive 
me,  during  all  the  days  of  her  lifetime  after  my  death,  of  a  free 
liferent  annuity  or  jointure  of  £  sterling  per  annum,  to  be 

restricted,  in  the  event  of  her  entering  into  a  subsequent  marriage,  to 
an  annuity  of  £  sterling,  from  and  after  the  date  of  said 

sul^sequent  marriage  (if  it  is  intended  to  give  the  muximum  annuity 
allowed  by  the  Acts,  follow  the  fw^m  on  p.  325),  and  that  at  two  terms 
in  the  year,  Wliitsunday  and  Martinmas,  by  equal  portions,  beginning 
the  first  term's  payment  thereof  at  the  first  of  these  terms  which 
shall  happen  after  my  decease,  for  the  half-year  following,  and  the 
next  term's  payment  at  following  for  the  half-year  succeeding, 

and  so  forth  thereafter  in  advance  during  the  lifetime  of  my  said 
wife,  with  a  fifth  part  more  of  each  term's  payment  of  the  said 
annuity  of  penalty  in  case  of  failure  in  punctual  payment  of  the 
same,  and  interest  of  the  said  sum  at  the  rate  of  £5  per  centum  per 
annum  from  the  respective  terms  of  payment  thereof  until  paid: 
And  I  hereby  provide  and  dispone  to  my  said  wife,  in  the  event  of 
her  surviving  me,  the  said  free  liferent  annuity  of  £  sterling, 

restrictable  as  aforesaid,  to  be  uplifted  by  her  during  all  the  days  of 
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her  life  after  my  death,  at  the  terms,  and  with  penalty  and  interest  as 
before  mentioned,  forth  of  All  and  Whole  {liere  describe  or  validly 
rtfer  to  the  lands  already  hdd^  and  real  "burdens,  conditions,  &c,,  affeding 
the  sanity  if  any),  or  f  urth  of  any  part  or  portion  thereof,  and  readiest 
rents,  profits,  and  duties  of  the  same :  And  further,  in  case  and  in  so 
far  as  the  said  directions  contained  in  the  said  Trust-Disposition  and 
Settlement  shall  not  have  been  carried  into  effect  at  the  time  of  my 
death,  and  the  said  estates  or  amy  part  thereof,  or  any  lands,  money^ 
or  other  property,  real  or  personal,  shall  then  remain  vested  in  trust, 
and  subject  to  the  said  directions  for  the  settlement  thereof  under 
entail,  or  for  the  purpose  of  purchasing  land  to  be  entailed  as  afore- 
said, I  hereby  provide  and  declare  that  the  said  estates  or  part 
thereof,  or  lands,  money,  or  other  property  then  remaining  vested  in 
trust,  shall  be,  and  the  same  are  hereby  charged  and  burdened  with 
the  payment  to  my  said  wife,  in  the  event  of  her  surviving  me,  out  of 
the  income  or  annual  proceeds  thereof,  of  the  said  liferent  annuity  of 
£  ,  restrictable  as  aforesaid,  but  only  in  so  far  as  the  said 

annuity  shall  not  be  recovered  by  my  said  wife  out  of  the  said 
estates  if  entailed  in  my  lifetime,  in  pursuance  of  the  directions 
before  referred  to,  or  out  of  such  part  of  the  said  estates  as  shall  have 
been  so  entailed  in  my  lifetime,  and  to  the  effect  of  making  up  to  her 
the  full  annuity  of  £  ,  restrictable  as  aforesaid,  with  penalty  and 

interest,  as  before  mentioned ;  and  accordingly  I  hereby  direct  and 
appoint,  and  bind  and  oblige  the  said  trustees  or  other  person  or 
persons  acting  for  the  time  in  the  execution  of  the  trust  created  by 
the  said  Tru8t-Di8i)osition  and  Settlement,  and  I  also  bind  and 
OBLIGE  the  person  or  persons  who  may  be  entitled  for  the  time  to  the 
inoome  or  annual  proceeds  of  the  said  trust-estates  and  money  or 
other  property,  and  also  the  institute  and  heirs  of  entail  who  may 
acquire  right  to  the  said  lands  and  estates  upon  the  directions  before 
referred  to  being  carried  into  effect  in  whole  or  in  part  by  the 
execution  of  an  entail  or  entails  after  my  death,  to  make  payment  to 
my  said  wife,  in  the  event  of  her  surviving  me,  of  the  said  liferent 
annuity  of  £  sterling,  restrictable  as  aforesaid,  with  penalty 

and  interest  as  aforesaid,  and  that  to  the  extent  and  effect  before 
mentioned — ^my  meaning  and  intention  being  to  provide  to  my  said 
wife  an  annuity  or  jointure  of  £  ,  restrictable  as  aforesaid, 

payable  out  of  the  said  estates  so  far  as  entailed  in  my  lifetime,  and 
out  of  the  income  or  annual  proceeds  of  the  said  estates  so  far  as  not 
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entailed,  and  lands,  money,  and  other  property  held,  or  that  may  be 
held,  in  trust  by  the  said  trustees  and  their  successors  in  the  said 
trust,  or  out  of  any  part  or  portion  of  the  said  estates  or  lands,  money, 
or  other  property,  or  of  the  income  or  annual  proceeds  thereof,  whether 
the  said  estates  or  other  lands,  or  any  part  or  parts  thereof,  shall  be 
entailed  or  still  held  in  trust  at  my  death,  or  the  said  trust  money  or 
other  property  shall  or  shall  not  have  then  been  invested  in  land,  and 
the  land  entailed  in  pursuance  of  the  directions  before  referred  to : 
And  which  liferent,  annuity,  or  provision  to  my  said  wife,  shall  be 
subject  to  the  whole  conditions  applicable  thereto,  and  contained  in 
the  said  statutes :  And  particularly  declaring  that  in  case  the  said 
annuity  shall  be  found  to  exceed  the  amount  of  the  aimuity  which, 
in  virtue  of  the  statutes  before  mentioned,  I  am  entitled  to  grant  to 
my  said  wife  out  of  the  said  estates,  the  same  shall  be  subject  to 
restriction  to  the  extent  of  the  excess,  in  the  manner  provided  in  the 
said  Aberdeen  Act :  And  (m.  the  second  place)  I  hereby  bind  and 
OBLIGE  the  heirs  of  entail,  succeeding  to  me  in  the  said  estates  to  be 
entailed  in  pursuance  of  the  directions  contained  in  the  said  Trust- 
Disposition  and  Settlement,  if  an  entail  or  entails  in  pursuance 
thereof  shall  have  been  executed  during  my  lifetime,  to  make  pay- 
ment out  of  the  rents  and  proceeds  of  the  said  estates  to  each  of  my 
children  born  or  to  be  born,  other  than  the  heir  entitled  to  succeed  at 
my  death  to  the  said  estates,  and  to  the  representatives  of  each  such 
child  predeceasing  me  who  may  be  entitled  to  claim,  as  representing 
such  child,  in  virtue  of  any  settlement  to  be  made  with  my  consent  in 
any  contract  to  be  executed  in  consideration  of  the  marriage  of  such 
child,  and  to  the  lawful  issue  of  each  such  child  predeceasing  me, 
claiming  under  the  provisions  of  the  "  Entail  Acts,"  of  such  sum  or 
provision  as  shall  be  equal  to,  and  shall  not  exceed,  the  amount  of  the 
provision  which  in  such  a  case  I  am  entitled*  imder  the  Acts  before 
referred  to,  to  grant  to  my  said  children :  That  is  to  say,  for  one 
such  child,  a  sum  equal  to  and  not  exceeding  one  year's  free  rent  or 
value  of  the  said  entailed  estate,  to  be  computed  in  the  manner  men- 
tioned in  the  said  Aberdeen  Act ;  for  two  such  children,  a  sum  equal 
to  and  not  exceeding  two  years'  free  rent  or  value;  and  for  three 
or  more  such  children,  a  sum  equal  to,  and  not  exceeding,  three  years' 
free  rent  or  value,  as  the  same  shall  be  at  the  time  of  my  death ;  and 
which  sum  or  provision  shall  be  payable  upon  the  expiration  of  one 
year  from  my  death,  with  interest  thereof  at  the  rate  of  five  per 
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centum  per  annum  from  and  after  the  day  of  my  death  till  paid : 
Declaring  always  that  the  said  provision  is  granted  by  me  under  all 
the  conditions  applicable  to  such  provisions  which  are  contained  in 
the  Entail  Acts:  And  further,  in  case  and  in  so  far  as  the  said 
directions  contained  in  the  said  Trust-Disposition  and  Settlement 
shall  not  have  been  carried  into  effect  at  the  time  of  my  death,  and 
the  said  estates,  or  any  parts  thereof,  or  any  lands,  money,  or  other 
property,  real  or  personal,  shall  then  remain  vested  in  trust,  and 
sabject  to  the  said  directions  for  the  settlement  thereof  under  entail, 
or  for  the  purchase  of  land  to  be  entailed,  I  hereby  provide  and 
declare  that  the  said  estates  or  land,  money,  or  other  property  then 
remaining  vested  in  trust,  shall  be,  and  the  same  are  hereby  charged 
and  burdened  with  the  payment  to  my  said  children,  or  their  repre- 
sentatives, or  issue  entitled  to  claim  as  aforesaid,  of  a  provision  of 
such  and  the  like  amount  and  extent  as  I  would  have  been  entitled 
to  grant  them  out  of  the  entailed  lands  and  estates,  if  the  lands  so 
held  in   trust  had  been   entailed,  and  any  trust  money  or  other 
property  held  in  trust  had  been  invested  in  land  and  the  land 
entaUed,  and  that  over  and  above  the  provision  hereinbefore  granted 
to  my  said  children,  or  their  representatives,  or  issue  entitled  to  claim 
as  aforesaid,  out  of  any  lands  which  may  have  been  entailed  in  my 
lifetime,  in  pursuance  of  the  directions  before  referred  to :  And  ac- 
cordingly I  hereby  direct  and  appoint,  and  bind  and  oblige,  the  said 
trustees,  and  I  also  bind  and  oblige  the  person  or  persons  who  may 
be  entitled  for  the  time  to  the  income  of  the  said  trust-estates  and 
money  or  other  property,  and  also  the  institute  or  heir  of  entail  who 
may  acquire  right  to  the  entailed  lands  and  estate,  upon  the  directions 
before  referred  to  being  carried  into  effect,  in  whole  or  in  part  by  the 
execution  of  an  entail  or  entails  after  iny  death,  to  make  payment  to 
my  said  children,  or  their  representatives  or  issue  entitled  to  claim  as 
aforesaid,  of  such  a  sum  as  shall  be  equal  to,  and  shall  not  exceed, 
the  provisions  which  I  would  have  been  entitled  to  grant  in  such  a 
case  out  of  the  entailed  lands  and  estates,  or  rents  thereof,  if  the 
lands  so  invested  in  trust  had  been  entailed  in  my  lifetime,  or  other- 
wise of  the  largest  sum  or  provision  with  which  I  ena  or  shall  be 
entitled  to  charge  the  said  trust-estates,  money,  and  property,  or  the 
income  or  annual  produce  thereof,  or  for  which  I  am  entitled  to  bind 
the  parties  beneficially  interested  therein  as  a  provision  for  my  said 
children  or  their  representatives  or  issue,  in  terms  of  the  statutes 
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"  and  twenty  pounds,  for  the  purpose  of  endowing  or  contributing    fco 
"  the  endowment  of  such  new  parish  as  aforesaid ;  and  also  to  burden 
"  such  lands  and  estate  or  give  security  over  the  same  for  upholding 
"  in  due  repair  the  fabric  of  the  church  of  such  new  parish,  and  the 
"  dwelling-house  and  offices  of  the  minister,  or  any  of  them ;  the  sums 
"  to  be  expended  in  such  repairs  not  exceeding  in  any  one  year  one 
"  pound  per  centum  on  the  amount  of  money  originally  expended  in 
"  building  or  purchasing  and  completing  such  church,  or  upon  the 
"  estimated  value  thereof  when  received  and  recognised  as  the  church 
"  of  such  new  parish,  and  one  pound  per  centum  on  the  amount  of 
"  money  originally  expended  in  building  or  purchasing  and  completing 
"such  dwelling-house  and  offices,  or  upon  the  estimated  value  thereof," 
under  certain  conditions  therein  mentioned :  And  further  ckdnsider- 
ING  that,  with  the  view  of  making  application  to  the  said  Lords  of 
Council  and  Session,  as  Commissioners  foresaid,  for  disjunction  and 
erection  of  a  church  and  district  into  a  parish  church  and  parish 
quoad  saci'a,  in  terms  of  the  foresaid  Act,  a  church  and  dwelling-house 
or  manse  and  offices  and  appurtenances  have  been  built  on  a  piece  of 
ground  lying  in  the  parish  of  Y  and  County  of  Z ;  that  the  persons  in 
right  of  the  said  church  and  dwelling-house  or  manse  and  offices  and 
appurtenances  have  consented  that  the  said  church  shall  be  inalien- 
ably secured  as  the  church  of  the  proposed  new  parish  in  connection 
with  the  Church  of  Scotland,  and  the  said  dwelling-house  or  manse 
and  offices  and  appurtenances  as  the  dwelling-house  or  manse  and 
offices  and  appurtenances  for  the  minister  of  the  said  new  parish ; 
and  that  I  and  certain  other  persons  have  agreed  to  contribute  a  sum 
of  money  annually  for  the  purpose  of  providing  and  securing  a  stipend 
of  one  hundred  pounds  yearly  for  the  minister,  and  making  due 
provision  for  the  future  maintenance  of  the  fabrics  of  the  said  church 
and  dwelling-house  and  manse  and  offices  and  appurtenances :  And 
FURTHER  CONSIDERING  that,  preparatory  to  making  the  said  application 
to  the  said  Lords  of  Council  and  Session,  as  Commissioners  foresaid, 
and  with  the  view  of  more  efficiently  carrying  out,  inter  alia,  the  fore- 
said purposes,  the  persons  before  referred  to  who  have  right  to  the 
said  church  and  others,  and  I  and  the  other  persons  before  referred 
to  who  have  contributed  the  endowment  and  provision  above  men- 
tioned, have  applied  for  and  obtained  from  the  General  Assembly  of 
the  Church  of  Scotland  a  Deed  of  Constitution  bearing  dat«  the 

day  of  ,  by  which  it  is,  inte^^  alia,  enacted 
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ttiat  certain  persons  therein  nominated  and  appointed  should  he 
trustees  for  the  purposes  in  the  said  Deed  of  Constitution,  and  partly 
herein  narrated;  and  that  the  persons  therein  mentioned  who  had 
agreed  to  contribute  annually  for  the  endowment  of  the  said  church 
and  parish,  and  for  the  maintenance  of  the  fabrics  of  the  said  church, 
and  of  the  said  dwelling-house  or  manse  and  offices  and  appurtenances, 
and  who  are  named  in  said  Deed  of  Constitution,  should  grant  a  bond 
or  1x>nd8  in  favour  of  the  said  trustees  therein  specified,  binding 
tlieniselves  and  their  representatives  to  make  payment  to  the  said 
trustees,  and  the  survivors  or  survivor  of  them,  and  their  successors 
in  otBce,  at  the  term  of  yearly  {or  at  the  terms  of  Whit- 

sunday and  Martinmas  in  each  year,  by  equal  portions,  as  may  he 
dfMred),  of  the  sums  of  money  which  they  had  respectively  agreed  to 
contribute  annually  for  the  purposes  therein  mentioned ;  and  that  in 
security  of  the  said  payments  they  should  further  grant  in  favour  of 
the  said  trustees  and  their  foresaids  Heritable  Bonds  and  Dispositions 
in  Security,  one  or  more,  conveying  such  amount  of  heritable  property 
as  should  be  sufficient  to  yield  the  yearly  sums  covenanted  to  be  paid 
as  therein  mentioned,  or  invest  in  the  public  funds,  in  the  names  of 
any  three  of  the  trustees  appointed  by  or  in  virtue  of  the  foresaid 
Deetl  of  Constitution,  such  principal  sum  as  should  be  suflBcient  to 
jield  the  annual  amount  of  the  payments  to  be  made  by  the  said 
persons  respectively  under  the  conditions  therein  mentioned:  And 
that  in  virtue  of  the  power  conferred  on  me  as  heir  of  entail  in 
possession  of  the  said  lands  and  estate  of  X,  I  have  resolved  to 
burden  said  lands  and  estate  with  the  annual  payment  of  the  sums 
which  1  agreed  to  contribute  annually  for  the  purposes  aforesaid,  and 
which  are  less  (or  not  greater,  as  the  case  may  be)  than  the  sums  with 
which  I  am  entitled  by  the  said  Act  to  burden  the  said  lands  and 
estate  for  said  purposes :  Therefore,  in  virtue  of  the  powers  conferred 
upon  me  as  heir  of  entail  aforesaid,  I  do  hereby  bind  myself,  and  the 
lieirs  succeeding  to  me  in  the  said  entailed  lands  and  estate  of  X,  to 
make  payment  to  M,  N,  and  0  {designatio7is\  and  the  survivors  or 
survivor  of  them,  and  to  their  successors  in  office,  as  trustees  foresaid, 
of  the  sum  of  £  sterling  yearly,(a)  in  trust  for  payment  of 

the  amount  of  the  foresaid  sum  of  £  agreed  to  be  con- 

tributed by  me  as  aforesaid  towards  providing  and  securing  the 

(a)  The  stipend  granted  by  an  heir  of  entail  cain  in  no  case  exceed  3  per  cent, 
of  the  clear  rental  of  the  land  conveyed  in  security,  nor  be  more  than  £120. 
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foresaid  stipend  or  endowment  for  the  minister  for  the  time  being 
of  the  foresaid  quoad  sacra  church  and  parish;  as  also  of  the 
FURTHER  SUM  OF  £  Sterling  (a)  yearly,  or  such  part  thereof 

as  the  said  trustees  shall  certify  by  a  writing  under  their  hand  to 
be  necessary,  for  the  purpose  of  maintaining  and  repairing  the  fabrics 
of  the  said  church  and  dwelling-house  or  manse  and  offices  and 
appurtenances ;  which  respective  sums  hereby  due  shall  be  payable 
half-yearly,  at  Whitsunday  and  Martinmas,  by  equal  portions,  begin- 
ning the  first  term's  payment  thereof  at  the  first  of  these  terms  that 
shall  happen  after  the  erection  of  the  said  new  parish  of  , 

and  after  the  settlement  of  a  minister  to  serve  the  cure  thereof,  for 
the  term  then  ended  {or  as  the  case  may  he),  and  so  forth  half-yearly 
thereafter  in  all  time  coming,  all  as  more  particularly  mentioned  in 
the  said  Deed  of  Constitution ;  but  always  under  the  express  provi- 
sion and  declaration  that  the  said  trustees  and  their  foresaids  shall  be 
bound  to  repay  to  me  and  my  foresaids,  out  of  the  proceeds  arising 
from  rents  of  seats  or  sittings  in  the  said  church,  such  sums  as  are 
applicable  towards  relief  of  my  personal  obligation  before  written,  in 
manner  provided  in  the  Deed  of  Constitution  before  mentioned,  and 
under  the  limitations  and  conditions  therein  contained:  And  in 
SECURITY  of  the  personal  obligation  before  written  I  hereby  dispone 
to  and  in  favour  of  the  said  M,  N,  and  O,  and  the  survivors  and 
survivor  of  them,  and  their  successors  in  office,  as  trustees  foresaid, 
All  and  Whole  (here  describe  or  validly  refer  to  the  lands),  lying  in 
the  parish  of  Y  and  County  of  Z  (and  which  lands 

lie  within  the  district  to  be  marked  out  and  designated  as  aforesaid) ; 
AND  THAT  IN  REAL  SECURITY  to  the  Said  pcrsons  and  their  foresaids  as 
trustees  aforesaid,  and  for  the  purposes  foresaid,  of  the  several  sums 
before  mentioned  due  and  payable  by  me  as  aforesaid :  And  I  assign 
the  rents,  but  only  in  so  far  as  necessary  to  satisfy  the  said  several 
sums  as  the  same  become  due :  And  I  assign  the  writs,  but  only  in  so 
far  as  necessary  to  support  the  right  hereby  granted :  And  I  grant 
warrandice:  And  I  consent  to  registration  for  preservation  and 
execution. — In  witness  whereof,  &c. 

Lands  held  under  strict  entail  are  made  available  in  conjunction  with 
policies  of  insurance  on  the  life  of  the  heir  in  possession  as  securities  for 
loans,  the  sum  in  the  policy  payable  on  the  borrower's  death  forms  the 

(a)  The  sum  granted  for  repairs  can  in  no  case  exceed  1  per  cent,  of  the 
original  cost  of  the  particular  building  on  which  it  is  proposed  to  expend  it. 
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secarity  for  repayment  of  the  principal  sum  lent,  while  the  borrower's 
right  to  the  entailed  estate  and  rents  thereof  form  the  security  for  the 
interest  and  premiums  of  insurance  payable  during  his  life.  We  give 
below  the  form  of  deed  used  in  such  cases : — 


11.  Bond  and  Assignation  and  Disposition  in  Security  containiiig 

Assignaiion  to  Policy  of  Insurance  on  Borrower's  Life  and  Con- 
veyance of  Borrower's  Interest  in  Entailed  Lands  in  Security, 

I,  A  (designation)  (here  will  follow  an  obligation  for  repayment  of 
Hu  principal  mm  lerU,  and  payment  ofirderest  and  pefnxdti^in  cyrdinary 
form,  as  on  p.  236) :  As  ALSO,  1  bind  myself  and  my  foresaids  to  pay 
or  cause  to  be  paid  to  the  (Jiere  specify  the  ins^irance  company  or  society), 
at  the  head  office  of  the  said  company  {or  society)  in  Edinburgh  (or 
\Fhtrever  the  office  may  he  situated),  on  or  before  the  day 

of  {liere  specify  the  day  when  the  premium  of  insurance  is  payable), 
yearly,  during  my  life,  or  so  long  as  the  sums  before  specified,  or  any 
part  or  portion  thereof,  shall  remain  unpaid,  the  annual  contribution 
or  premium  of  £  sterling,  payable  to  the  said  company  in 

tenns  of  the  policy  of  insurance  on  my  life  hereinafter  assigned, 
granted  by  the  said  company,  and  also  such  extra  or  additional 
premium  or  premiums,  if  any,  as  may  for  the  time  be  required  under 
the  regulations  of  said  company  for  keeping  the  said  policy  in  force : 
And  I  BIND  myself  annually  to  report  to  the  said  B  or  his  foresaids 
discharges  of  the  foresaid  premiums  within  ten  days  after  the  same 
respectively  shall  fall  due ;  and  also,  in  case  through  any  accident  or 
neglect  the  said  premiums,  or  any  part  thereof,  shall  happen  to  lie 
unpaid,  whereby  thefofesaid  policy  shall  become  void  and  expire  in 
whole  or  in  part,  then  I  bind  myself  and  my  foresaids  to  renew  the 
said  policy,  or  to  effect  a  new  policy  or  policies  of  insurance  upon  my 
life  in  place  thereof  for  the  like  sum  of  £  ,  or  any  portion  of 

the  said  sum  as  to  which  the  said  policy  hereinafter  assigned  shall 
have  become  void,  in  such  office  or  offices  as  may  be  approved  of 
by  the  said  B  or  his  foresaids,  and  to  pay  the  whole  original  or 
additional  premiums  to  become  due  upon  such  renewed  or  new  policy 
or  policies  in  such  way  and  manner  as  is  hereinbefore  provided  with 
r^ard  to  the  premiums  payable,  or  that  may  become  payable,  on  the 
foresaid  policy  at  present  effected  on  my  life,  and  hereinafter  assigned : 
And  further,  in  case  the  said  B  or  his  foresaids  shall  at  any  time 
make  payment  of  the  said  annual  or  additional  premiums  of  insurance. 
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or  any  part  thereof,  or  in  case  they  shall,  in  the  event  of  the  said 
policy,  or  any  renewed  or  new  policy  of  insurance  that  may  be  eflFected 
on  my  life  a^  aforesaid,  becoming  void  and  expiring  in  whole  or  in 
part  as  aforesaid,  be  at  the  expense  of  obtaining  a  renewed  or  new 
policy  or  policies  in  place  thereof,  or  of  paying  the  annual  or  addi- 
tional premiums  thereon,  all  which  they  are  hereby  authorised  and 
empowered  to  do  whenever  they  think  fit,  then  I  bind  myself  and  my 
foresaids  on  demand  to  repay  to  the  said  B  or  his  foresaids  the  amount 
of  the  premiums  so  paid  by  them,  with  the  interest  thereof  at  the  rate 
of  £5  per  centum  per  annum  from  and  after  the  date  or  dates  of 
advancing  the  same,  and  whole  costs,  charges,  and  expenses  incurred 
in  making  payment  thereof,  or  in  obtaining  the  renewed  or  new  policy 
or  policies  in  the  event  foresaid,  and  which  renewed  or  new  policy 
or  policies  of  insurance  shall  be  effected  at  my  expense,  and  in  the 
name  of,  or  shall  be  assigned  by  me  to,  the  said  B  and  his  foresaids,  in 
like  manner  and  to  the  same  effect  a^  the  policy  of  insurance  herein- 
after assigned:  Moreover,  in  further  consideration  of  the  foresaid 
loan,  and  in  addition  to  the  payments  hereinbefore  stipulated  to  be 
made  by  me,  I  bind  myself  and  my  foresaids  to  pay  to  the  said 
B  or  his  foresaids,  at  the  term  of  yearly  during  my  life,  or 

whilst  the  sums  hereby  due,  or  any  part  or  portion  thereof,  shall 
remain  unpaid,  the  sum  of  £  sterling,  beginning  the  first 

year's  payment  of  the  said  sum  of  £  at  the  term  of 

next,  and  so  forth  yearly  thereafter  at  that  term  durmg  my  life,  or 
whilst  the  sums  hereby  due,  or  any  part  or  portion  thereof,  shall 
remain  unpaid :  But  declaring  that  the  said  additional  yearly  simi  of 
£  shall  be  received  and  applied  by  the  said  B  or  his  foresaids 

only  towards  payment  of  additional  premiums  of  insurance,  and  loss 
and  damage  to  become  due  in  any  of  the  events  before  mentioned  with 
reference  to  the  foresaid  loan,  with  the  interest  thereon  at  the  rate  of 
£5  per  centum  per  annum  from  the  time  when  the  same  shall  become 
due  till  paid,  and  of  the  expenses  to  be  incurred  in  the  recovery  of  the 
said  yearly  sum  itself ;  and  in  case  and  so  far  as  the  said  B  or  his 
foresaids  shall  receive  the  said  additional  yearly  sum  of  £ 
sterling,  they  shall  be  bound  to  account  to  me  or  my  foresaids  for  the 
surplus,  if  any,  in  their  hands,  after  satisfying  the  purposes  foresaid, 
according  as  the  same  shall  be  instructed  by  a  statement  under  their 
hand,  without  the  necessity  of  any  further  voucher:  Eeserving  never- 
theless to  the  said  B  and  his  foresaids  full  recourse  against  me  and 
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my  foresaids,  under  the  personal  obligation  hereinbefore  contained,  for 
any  further  sum  to  become  due  in  respect  of  premiums,  or  loss  and 
damage  as  aforesaid,  exceeding  the  said  additional  yearly  sum  of 
£  :  Akd  in  security  to  the  said  B  and  his  foresaids  of  the 

several  personal  obligations  and  stipulations  before  written  (in  the 
HRST  place)  I  hereby  assign,  convey,  and  make  over  to  the  said 
B,  and  his  heirs  and  assignees  whomsoever,  the  foresaid  policy  of 
insurance  on  my  life  for  the  sum  of  £  sterling,  which  is 

dated  the  day  of  ,  class  ,  No.  , 

and  granted  by  the  said  company  (or  society)  in  my  favour,  together 
with  the  said  sum  of  £  sterling  thereby  due,  and  also  all 

claims,  benefits,  bonuses,  or  advantages  already  declared  or  accruing, 
or  which  may  be  hereafter  declared  or  may  accrue  on  the  said  policy 
of  insurance  in  any  manner  of  way ;  with  full  power  to  my  assignees 
and  their  foresaids  to  uplift  and  receive  the  sums  which  may  thereby 
become  due,  and  to  discharge  or  assign  and  convey  the  same,  and 
power  to  sell  by  public  roup  or  private  bargain  to  any  third  party  of 
parties,  or  surrender  the  said  poUcy  of  insurance  and  any  renewed  or 
new  policy  or  policies  of  insurance  that  may  be  effected  on  my  life  in 
virtue  of  the  provisions  hereinbefore  written,  and  all  or  any  benefit 
under  the  same,  and  that  at  the  value  or  values  put  upon  the  same, 
or  the  price  or  prices  offered  for  the  same  by  the  said  company 
(or  society),  or  any  third  party,  as  the  case  may  be,  the  company  (or 
society)  or  the  purchaser,  or  other  persons  dealing  with  my  said 
assignees  or  their  foresaids,  having  no  concern  with  the  application  of 
the  price,  but  being  sufficiently  exonered  and  secured  by  the  dis- 
charges, surrenders,  conveyances,  assignations,  or  other  writings  to  be 
granted  by  my  said  assignees  or  their  foresaids  in  the  premises ;  and 
generally  with  full  power  to  my  said  assignees  and  their  foresaids  to 
do  everything  in  the  premises  which  I  could  have  done  myself  before 
granting  hereof :  Declaring  always  that  in  osae  during  my  life  the 
said  B  or  his  foresaids  shall  receive  payment  of  the  foresaid  sum  of 
£  ,  interest,  penalties  if  incurred,  and  whole  other  sums 

due  to  them  under  these  presents,  they  shall  be  bound  and  obliged  at 
my  expense  to  reassign  to  me  or  my  foresaids  the  foresaid  policy  of 
insurance  hereby  assigned,  if  the  same  is  in  subsistence  at  the  time, 
or  to  assign  and  convey  to  me  any  renewed  or  new  policy  or  policies 
of  insurance  that  may  have  been  obtained  as  aforesaid :  And  also 
DSCIJUUNG  that  in  case  upon  my  death  the  said  B  or  his  foresaids 
JUB.  a— L  20 
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shall  receive  payment  of  the  sums  due  under  the  foresaid  policy,  or 
under  any  renewed  or  new  policy  or  policies  that  may  be  effected  on 
my  life  as  aforesaid,  they  shall  be  bound  to  liold  just  count  and 
reckoning  with  my  heirs  and  representatives  or  assignees  for  what- 
ever sums  they  may  so  receive,  and  after  full  payment  of  the  foresaid 
sum  of  ,  with  the  interest  thereof  and  penalties  before 

stipulated  in  case  of  failure,  if  incurred,  and  of  the  whole  other  sums 
due  to  them  under  these  presents,  to  pay  over  to  my  heirs  or  sissignees 
any  balance  that  may  remain  in  their  hands  of  the  sums  so  received 
by  them :  And  (in  the  second  place)  I  hereby  dispone  to  and  in 
favour  of  the  said  B  and  his  foresaids,  heritably,  but  redeemably  as 
after  mentioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue 
hereof,  but  always  with  and  under  the  special  declaration  hereinafter 
written.  All  and  Whole,  &c.  (here  describe  or  validly  refer  to  the 
subjects  to  be  conveyed  in  security y  and  real  burdenSy  coTiditimis,  &c,y  if 
anyy  other  than  those  of  the  entail  in  munn^r  directed  on  p,  236) ;  and 
THAT  in  real  SECURITY  to  the  said  B  and  his  foresaids  of  the  whole 
sums  of  money  above  written — ^principal,  interest,  and  penalties — 
and  of  the  fulfilment  of  the  several  personal  obligations  and  stipula- 
tions before  written :  But  whereas  I  hold  the  lands  before  disponed 
by  virtue  of  a  Deed  (or  Deeds)  of  Entail  containing  prohibitions  and 
restrictions  against  alienating  and  encumbering  the  same  to  the  pre- 
judice of   the  subsequent  heirs  of  tailzie,  therefore  it  is  hereby 
DECLARED  by  me,  and  the  said  B  by  acceptance  hereof  agrees  for 
himself  and  his  foresaids,  that  neither  these  presents  nor  any  adjudi- 
cation or  other  process,  diligence,  or  execution  to  follow  hereon  shall 
affect  the  said  lands,  or  any  part  or  portion  thereof,  or  the  rents, 
maills,  and  duties  thereof,  in  any  way  or  to  any  extent  inconsistent 
with  the  said  Deed  of  Entail,  nor  shall  the  same  operate  to  infringe 
the  right  of  any  person  or  persons  who  shall  succeed  or  become 
entitled  to  succeed  to  me  as  heir  or  heirs  of  tailzie  in  the  said  lands, 
except  in  so  far  as  may  be  consistent  with  the  said  Deed  of  Entail ; 
but  the  real  security  hereby  constituted,  and  the  assignation  under 
written  to  rents,  maills,  and  duties,  and  all  process,  diligence,  and 
6xecution  following  upon  the  same,  or  upon  the  personal  obligations 
hereinbefore  written,  or  any  of  them,  shall,  in  so  far  as  the  same  may 
be  inconsistent  with  the  said  Deed  of  Entail,  be  null  and  void  as 
against  the  said  lands,  and  the  heirs  of  entail  succeeding  thereto,  and 
the  rents  thereof,  and  shall  be  no  further  binding  against  the  said 
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lands  than  is  consistent  with  the  said  Deed  of  Entail  of  the  said  lands, 
so  that  no  irritancy  may  be  incurred  by  my  granting  this  Disposition  in 
Security,  or  by  any  process,  diligence,  or  execution  which  may  follow 
hereon :  But  without  prejudice  to  the  effect  of  these  presents  in  all 
other  respects,  and  to  the  full  and  unqualified  right  of  the  said  B  or 
his  foresaids  to  recover  the  whole  sums  of  money  that  shall  be  due  in 
terms  hereof  out  of  any  separate  estate  or  funds,  heritable  or  move- 
able, belonging  to  me  :(a)  And  I  assign  the  rents,  but  only  in  so  far 
as  consistent  with  said  Deed  of  Entail :  And  I  assign  the  writs,  but 
only  in  so  far  as  consistent  with  said  Deed  of  Entail :  And  I  grant 
warrandice :    And  I  reserve  power  of  redemption :    And  I  oblige 
myself  for  the  expense  of  assigning  and  discharging  this  security: 
And  on  default  of  payment  I  grant  power  of  sale,  but  only  to  the 
extent  of  my  own  right  and  interest  in  the  foresaid  lands,  and  of  my 
own  power  to  sell  the  same,  and  nowise  to  any  extent  or  effect  incon- 
sistent with  the  said  Deed  of  Entail,  and  under  the  conditions  and 
restrictions  above  written,  and  not  otherwise  :  And  I  consent  to  regis- 
tration for  preservation  and  execution. — In  witness  whereof,  &c. 


12.  Post  Obit  Bond  by  Hdr-Apparent  of  Entail. 

In  a  Post  Obit  Bond  the  heir-apparent,  in  consideration  of  a  sum  down, 
conveys  the  estate  in  security  of  a  larger  sum  repayable  on  his  succession. 
The  sum  to  be  repaid  is,  as  a  rule,  calculated  to  cover  at  least  the  sum 
advanced  with  compound  interest,  and  the  premiums  with  compound 
interest  on  an  insurance  to  be  effected  by  the  lender  on  the  borrower's 
life,  payable  to  the  lender,  in  the  event  of  the  borrower's  death,  before  his 
saccession  to  the  estate  by  the  death  of  the  heir  in  possession. 

I,  A  {desiffncUion),  eldest  son  and  heir-apparent  of  B  (designation), 
heir  of  entail  in  possession  of  the  lands  and  estate  after  described  and 
disponed,  and  as  such  entitled  to  succeed  to  the  said  lands  and  estate 
upon  the  death  of  the  said  B,  considering  that  it  has  been  arranged 
and  agreed  with  the  Company  that  they  should  make  pay- 

ment to  me  of  the  sum  of  £  sterling,  on  condition  of  my 

granting  these  presents  in  manner  under  written :  Therefore  I,  the 
said  A,  in  consideration  of  the  said  sum  of  £  ,  instantly  paid 

(a)  Forms  of  clauses  for  establishing  pari  passu  preferences  in  cases  of  several 
aecanties  of  the  above  nature  being  granted  can  be  readily  adapted  from  those 
applicable  to  ordinary  Bonds  and  Dispositions  in  Security  already  given. 
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to  me  by  the  said  company,  of  which  I  hereby  acknowledge  the 
receipt,  do  hereby  bind  and  oblige  myself,  my  heirs,  executors, 
and  representatives  whomsoever,  without  the  necessity  of  discussing 
them  in  their  order,  to  make  payment  to  the  said  Company 

and  their  assignees  whomsoever  (state  place  of  payment),  of  the  sum 
of  £  (siim  to  be  repaid)  sterling,  and  that  upon  the  death 

of  the  said  B,  provided  I  shall  survive  the  said  B,  and  thus  succeed 
to  the  said  lands  and  estate  as  heir  of  entail  next  in  succession 
to  the  said  B,  which  sum  shall  be  payable  to  the  said 
Company,  or  their  foresaids,  free  of  all  burdens  and  deductions  what- 
soever, w^th  a  fifth  part  more  of  liquidate  penalty  in  c€we  of  failure, 
and  the  interest  of  the  said  sum  of  £  ,  at  the  rate  of  per 

centum  per  annum  from  the  said  date  of  payment  during  the  not- 
payment  thereof,  and  that  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas,  by  equal  portions,  beginning  the  first  term's  payment  there- 
of at  the  first  term  of  Whitsunday  or  Martinmas  following,  and  so  forth 
half-yearly,  termly,  and  proportionally  thereafter  during  the  not-pay- 
ment  of  the  said  principal  sum,  with  a  fifth  part  more  of  the  interest 
due  at  each  term  of  liquidate  penalty  in  case  of  failure  in  the  punctual 
payment  thereof :  And  in  security  to  the  said  Company  and 

their  foresaids  of  the  payment  of  the  said  sum  of  £  ,  penalty, 

if  incurred,  and  interest  as  aforesaid,  I,  the  said  A,  for  all  interest 
competent  to  me  as  heir  of  entail  foresaid,  as  if  I  had  already 
succeeded  to  and  were  duly  infeft  in  said  lands  and  estate,  and  then 
as  now,  and  now  as  then,  do  hereby  dispone  to  and  in  favour  of  the 
said  Company  and  their  foresaids,  heritably,  but  redeemably 

as  after  mentioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue 
hereof,  but  always  with  and  under  the  provisions  and  declarations 
hereinafter  written.  All  and  Whole  (describe  or  refer  to  subjects), 
together  with  my  whole  right,  title,  and  interest,  present  and  future, 
in  and  to  the  said  lands  and  estate  before  described  and  disponed : 
And  that  in  real  security  to  the  said  Company  and  their 

foresaids  of  the  sum  of  £  ,  with  interest  and  penalties  above 

written :  But  whereas  the  said  lands  and  estate  are  destined  to  me 
by  virtue  of  a  Deed  of  Entail  containing  prohibitions  and  restrictions 
against  alienating  and  encumbering  the  same,  to  the  prejudice  of  the 
subsequent  heirs  of  entail,  or  clauses  importing  such  prohibitions  and 
restrictions,  Therefore  it  is  hereby  declared  by  me,  and  the  said 
company  by  acceptance  hereof  agree  for  themselves  and  their  fore- 
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aaids,  that  neither  these  presents  nor  any  adjudication  or  other  pro- 
cess, diligence,  or  execution  to  follow  hereon,  shall  affect  the  said 
lands  and  estate,  or  any  part  or  portion  thereof,  or  the  rents,  maills, 
and  duties  thereof,  in  any  way  or  to  any  extent  or  effect  inconsistent 
with  the  said  Deed  of  Entail,  nor  shall  the  same  operate  to  infringe 
the  right  of  any  person  or  persons  who  shall  succeed  or  become 
entitled  to  succeed  as  heir  or  heirs  of  entail  to  the  said  lands  and 
estate,  except  in  so  far  as  may  be  consistent  with  the  said  Deed  of 
Entail,  but  the  real  security  hereby  constituted,  and  the  assignation 
of  rents  under  written,  and  all  process,  diligence,  and  execution 
following  upon  the  same  or  upon  the  personal  obligation  before 
written,  shall,  in  so  far  as  the  same  may  be  inconsistent  with  the  said 
Deed  of  Entail,  be  null  and  void  as  against  the  said  lands  and  estate, 
and  the  heirs  of  entail  succeeding  thereto,  and  the  rents  thereof,  and 
shall  be  no  further  binding  against  the  said  lands  and  estate,  or  the 
rents  thereof,  than  is  consistent  with  the  said  Deed  of  Entail,  so  that 
no  irritancy  may  be  incurred  by  my  granting  this  Disposition  in 
Security,  or  by  any  process,  diligence,  or  execution  which  may  follow 
hereon ;  but  without  prejudice  to  these  presents  in  all  other  respects, 
and  to  the  full  and  unqualified  right  of  the  said  Company  or 

their  foresaids  to  recover  the  whole  sums  of  money  that  shall  be  due 
in  terms  hereof,  out  of  any  separate  estate  or  funds,  heritable  or  move- 
able, belonging  to  me ;  and  I  assign  the  rents,  but  only  in  so  far  as 
consistent  with  the  said  Deed  of  Entail ;  and  I  assign  the  writs,  but 
only  in  so  far  as  consistent  with  the  said  Deed  of  Entail:  And  I 
grant  warrandice :  And  1  reserve  power  of  redemption :  And  I  oblige 
myself  for  the  expenses  of  assigning  and  discharging  this  security, 
and  any  additional  or  corroborative  security  or  securities  hereafter 
to  be  granted  by  me,  and  also  for  the  charges  and  expenses  of  the 
whole  writs  and  securities  undertaken  to  be  granted  by  me  as  after 
mentioned,  including  the  expenses  of  making  up  and  completing  titles 
in  my  favour  to  the  said  lands  and  estate,  either  at  the  instance  of 
the  said  Company  or  myself,  and  any  other  expenses  which 

the  said  Company  shall  incur  in  exercise  of  the  powers 

hereby  conferred  upon  them ;  and  on  default  in  payment  of  the  sums, 
principal,  interest,  penalties,  and  others  hereinbefore  and  after  written, 
I  grant  power  of  sale,  but  only  to  the  extent  of  my  own  right  and 
interest  in  the  said  lands  and  estate,  and  of  my  own  power  to  sell 
the  same,  and  no  wise  to  any  extent  or  effect  inconsistent  with  the 
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said  Deed  of  Entail,  and  under  the  conditions  and  restrictions  above 
written,  and  not  otherwise :  And  further,  I,  the  said  A,  bind  and 
OBLIGE  myself,  at  my  own  proper  charges  and  expense,  to  procure 
myself  duly  and  lawfully  served  and  retoured  and  seised  in  the  said 
lands  and  estate  as  soon  as  the  succession  thereto  shall  open  to  me ; 
and  to  enable  the  said  Company  and  their  foresaids  to  com- 

plete such  feudal  titles  in  my  person  to  the  said  lands  and  estate,  I 
do  hereby  constitute  ,  the  manager  of  the  said 

Company;    whom  failing  ,   the  secretary  of  the    said 

Company ;  whom  failing,  the  manager  or  secretary  of  the 
said  Company  for  the  time,  my  lawful  and  irrevocable 

procurator  and  commissioner,  for  me  and  in  my  name  to  procure  me, 
af,  my  own  charges,  infeft  and  seised  in  the  said  lands  and  estate 
immediately  on  the  succession  opening  to  me :  And  the  said  infeft- 
ment  being  so  expede  and  completed,  the  same  shall  accresce  and 
accrue  to  these  presents,  and  infeftment  following  thereon,  and  render 
the  same  as  effectual  to  all  intents  and  purposes  as  if  the  succession 
had  already  opened  and  my  title  thereto  had  been  duly  and  validly 
completed  before  the  granting  hereof:  And  for  that  piurpose  I  do 
hereby  authorise  and  empower  my  said  procurator  and  commissioner 
to  sign,  present,  and  give  in  for  me  and  in  my  name  a  petition  or 
petitions  to  the  Sheriff  of  Chancery  to  procure  me  decerned  and 
served  as  heir  of  entail  to  the  said  lands  and  estate,  or  otherwise  in 
any  other  character  in  which  I  may  be  entitled  to  succeed  thereto, 
and  to  take  out,  procure,  and  obtain  all  decrees  of  service,  writs  of 
dare  constat,  charters  or  infef tments  which  may  be  required  for  com- 
pleting my  title  to  the  said  lands  and  estate  as  heir  of  entail,  or  other- 
wise as  foresaid,  in  the  same  manner  and  as  amply  in  all  respects  as 
I  could  do  myself,  ratifying  hereby  and  confirming  whatever  my  said 
procurator  and  commissioner  shall  lawfully  do  or  cause  to  be  done 
in  the  premises  in  virtue  hereof :  And  further,  I  bind  and  oblige 
myself  to  grant,  execute,  and  deliver  at  my  own  expense,  all  deeds, 
conveyances,  and  other  writings  that  may  be  deemed  necessary  for 
fully  and  effectually  vesting  the  said  lands  and  estate  in  the  person  of 
the  said  Company  in  real  security,  and  for  payment  as  before 

mentioned,  containing  all  usual  and  necessary  clauses  for  that  purpose, 
and  particularly  upon  my  title  being  completed  as  aforesaid,  and  the 
foresaid  sums  of  money  remaining  unpaid,  I  bind  and  oblige  myself, 
whenever  required,  to  grant  and  deliver  to  and  in  favour  of  the  said 
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Company  or  their  foresaids,  a  valid  and  sufficient  bond  of 
corroboration  of  these  presents,  with  a  new  disposition  in  ordinary 
form  of  the  said  lands  and  estate  in  security,  and  for  payment  of 
the  whole  sums  of  money  herein  contained — ^principal,  interest,  and 
penalties :  And  further,  and  without  prejudice  in  any  way  to  the 
assignation  hereinafter  written,  I,  the  said  A,  bind  and  oblige  myself 
not  to  give  any  consent  to  the  said  entailed  lands  and  estate  being 
disentailed,  or  to  any  money  being  borrowed  upon  the  security  there- 
of, or  to  their  being  charged  or  burdened  in  any  way  whatever  during 
the  lifetime  of  the  said  B,  unless  I  shall  have  previously  received  the 
express  approval  and  concurrence  in  writing  of  the  said 
0)inpany,  or  their  foresaids,  to  my  giving  such  consent:  And  if» 
notwithstanding  the  terms  of  this  obligation,  I  shall  at  any  time 
give  my  consent  to  a  disentail  of  the  said  lands  and  estate,  or  to 
charging  or  encumbering  the  same  with  debt  in  any  way  whatsoever, 
without  having  received  the  previous  approval  and  concurrence  in 
writing  of  the  said  Company  or  their  foresaids  I  do  hereby 

specially  consent,  agree,  and  declare  that  the  said  principal  sum 
of  £  shall,  notwithstanding  anything  herein  contained, 

be  and  become  exigible  from,  and  payable  by  me,  and  the  said 
Company  and  their  foresaids,  shall  immediately  there- 
upon be  entitled  to  use  and  follow  forth  all  diligence  competent 
to  them  under  these  presents  as  if  the  term  of  payment  of  the 
said  principal  sum  of  £  were  already  past  and  bygone: 

And  further,  in  the  event  of  my  succeeding  to  the  said  entailed 
lands  and  estate,  and  in  respect  that  I  was  bom  subsequent  to 
the  date  of  the  said  Deed  of  Entail,  and  will  therefore  be 
entitled  to  acquire  the  said  lands  and  estate  in  fee-simple,  I  do 
hereby  bind  and  oblige  myself,  within  three  months  after  the  suc- 
cession shall  have  opened  to  me,  to  present  and  carry  through  a 
petition  to  the  Court  of  Session  for  authority  to  record  an  instrument 
of  disentail  of  the  said  lands  and  estate,  and  thereafter,  upon  obtain- 
ing the  authority  of  the  Court,  to  execute  and  record  in  proper  form 
an  instrument  of  disentail  of  the  said  lands  and  estate,  or  to  take  such 
other  steps  as  may  be  necessary  for  having  the  said  lands  and  estate 
freed  and  disencumbered  from  the  fetters  of  the  entail  thereof,  and 
to  enable  me  to  acquire  the  same  in  fee-simple :  And  further,  I  bind 
and  oblige  myself,  my  heirs,  executors,  and  successors,  immediately 
upon  acquiring  the  said  lands  and  estate  in  fee-simple,  by  the  pro- 
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cedure  before  mentioned,  to  gbant,  execute,  and  deliver  to  and 
favour  of  the  said  Company  and  their  foresaids,  a  Bond  of 

Corroboration  and  Disposition  in  Security  in  ordinary  form,  and  all 
other  appropriate  deeds  and  writings,  containing  all  usual  and  neces- 
sary clauses  which  may  be  required  for  fully  and  effectually  vesting 
the  said  lands  and  estates  in  the  person  of  the  said  Company^ 

or  their  foresaids,  in  security,  and  for  payment  at  the  date  herein- 
before mentioned  of  the  principal  sum,  interest,  and  penalties  herein 
contained,  and  for  rendering  the  said  lands  and  estate,(a)  and  the 
persons  succeeding  to  me  therein  liable  for  payment  of  the  said 
principal  sum,  interest,  and  penalties:  And  further,  I  do  hereby 
•specially  consent  and  agree  that  the  said      '  Company  and 

their  foresaids  shall  be  entitled,  upon  the  execution  by  me  of  these 
presents,  to  raise,  execute,  and  use  letters  of  inhibition  against  me 
in  common  form  upon  the  personal  obligations  herein  contained,  and 
duly  to  record  the  same  in  the  E^ister  of  Inhibitions  and  Adjudica- 
tions, and  that  at  such  time  or  times  as  the  said  Company 
or  their  foresaids  may  think  proper,  notwithstanding  the  term  of 
payment  of  the  sums  of  money  hereby  contracted  to  be  paid  may  not 
have  arrived,  which  is  hereby  declared  shall  form  no  objection  to  the 
use  of  such  inhibition :  And  further,  I  bind  and  oblige  myself  and 
my  foresaids,  so  long  as  the  foresaid  principal  sum  of  £  , 
interest,  and  penalties,  or  any  part  thereof,  shall  remain  unpaid,  to 
take  no  steps  and  make  no  application  to  the  Court  of  Session  or 
other  Court,  for  having  the  said  letters  of  inhibition  recalled  or  set 
aside,  but  the  same  shall,  subject  to  the  provisions  of  the  statutes 
affecting  the  same,  remain  in  full  force  and  effect  until  the  whole  of 
the  said  sums — ^principal,  interest,  and  penalties — shall  be  fully  paid 
and  discharged :  And  now,  seeing  that  it  was  a  condition  of  the  said 
advance  being  made  to  me  that  the  assignation  under  written  should 
be  granted,  therefore  I,  the  said  A,  for  further  security  and  more 
sure  payment  of  the  sums  herein  contained,  assign,  transfer,  convey, 
and  make  over  from  me,  my  heirs,  executors,  and  assignees,  to  and 
in  favour  of  the  said  Company  and  their  foresaids,  all  or  any 
sum  or  sums  of  money,  or  other  consideration  of  whatever  kind,  which 
may  be  payable  to  me,  or  which  I  may  have  right  to  or  be  entitled  to 
receive  from  the  said  6  as  heir  of  entail  in  possession  of  the  said  lands 

(a)  Titles  to  Land  Consolidation  (Scotland)  Act,  1868,  &  157. 
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and  estate,  or  from  any  other  party  or  parties  whomsoever,  or  which 
may  be  consigned  in  bank,  or  the  payment  of  which  may  be  secured 
to  me  in  terms  of  the  Entail  Acts,  in  respect  of  any  application  under 
these  Acts  to  which  my  consent  may  be  required,  and  that  whether 
such  sum  or  sums  of  money  or  other  consideration  shall  be  payable, 
consigned,  or  secured  in  respect  of  any  consent  which  may  be  given 
or  agreed  to  be  given  by  me,  or  in  respect  of  such  consent  being 
dispensed  with  in  terms  of  the  provisions  of  the  Entail  Acts,  together 
with  all  interest  accruing  upon  such  sum  or  sums  or  other  considera- 
tion foresaid :  Surrogating  hereby  and  substituting  the  said 
Company  and  their  foresaids  in  my  full  right  and  place  in  the 
premises,  with  full  power,  warrant,  and  authority  to  the  said 
Company  or  their  foresaids,  for  me  and  in  my  or  their  own  name,  to 
uplift,  sue  for,  and  receive  the  said  sum  or  sums  of  money  hereby 
assigned ;  to  grant  all  acquittances  and  discharges  therefor,  or  other 
deeds  or  writings  incident  thereto,  which   shall  be  as  valid  and 
sufiBcient  to  the  receivers  thereof  as  if  granted  by  me,  and  generally 
to  do  everything  in  the  premises  as  fully  in  all  respects  as  I  could 
have  done  myself  before  the  granting  hereof :  Ra.tifying  hereby  and 
Confirming  whatever  my  said  assignees  shall  do  or  cause  to  be  done 
under  this  present  assignation :  And  upon  such  sum  or  sums  being 
received  by  my  said  assignees,  they  shall  apply  the  same  towards 
payment  in  whole  or  in  part  of  the  whole  sums  of  money  due  under 
these  presents,  principal,  interest,  and  penalties,  and  whole  costs, 
charges,  and  expenses  incurred  by  them  in  the  premises,  and  there- 
after accomit  to  me  or  my  foresaids  for  any  balance  which  may 
remain  in  the  hands  of  my  said  assignees,  as  the  same  shall  be 
vouched  and  instructed  by  an  account  under  theu'  hands  without  the 
necessity  of  any  other  voucher;  which  assignation  above  written  I 
BIND  and  oblige  myself  and  my  foresaids  to  warrant  from  all  facts 
and  deeds  done  or  to  be  done  by  me  in  prejudice  thereof :  Declar- 
ing ALWAYS  that  the  foresaid  assignation  is  granted  by  me  in  security 
and  for  more  sure  payment  of  the  foresaid  principal  sum,  interest,  and 
penalties ;  and  that  on  payment  thereof,  and  of  all  costs,  charges,  and 
expenses  incurred  by  my  assignees  in  the  premises,  my  said  assignees 
shall  be  bound  to  retrocess  me,  but  always  at  my  expense,  in  and  to 
the  right  to  the  whole  sum  or  sums  of  money  contained  in  the  fore- 
going assignation :  And  I  consent  to  registration  hereof  for  preserva- 
tion and  execution. — In  witness  whereof,  &c. 
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The  bond  is  recorded  in  the  Sasine  Register,  and  is  set  up  by  accretion 
on  the  completion  of  the  borrower's  title  after  his  succession  to  the  estate. 
It  has  also  to  be  intimated  to  the  heir  in  possession,  so  as  to  give  the 
lender  a  preference  in  terms  of  the  £ntail  (Scotland)  Act,  1882,  s.  13,  over 
the  value  of  the  borrower's  expectancy  in  the  event  of  any  application,  to 
which  the  borrower's  consent  is  necessary,  being  made  under  the  Entail 
Acts. 


18.  Bond  by  HeiP-Apparent  of  Entail,  and  Assigrvation  of  Expectancy, 

and  Life  Ins^irance  Policy  in  Security. 

I,  A  {designaiion)y  eldest  son  of  ^  {designation),  heir  of  entail  in 
possession  of  the  lands  and  estate  after  described  and  disponed,  and 
as  such  entitled  to  succeed  to  the  said  B  in  the  said  lands  and  estate 
upon  the  death  of  the  said  B,  considering  that  it  has  been  arranged 
and  agreed  with  C  (designation),  that  he  should  make  payment  to  me 
of  the  sum  of  £  sterling,  on  condition  of  my  granting  these 

presents  in  manner  under  written :  Therefore  I,  the  said  A,  grant 
me  to  have  instantly  borrowed  and  received  from  the  said  C  the  said 
sum  of  £  sterling,  which  sum  (complete  personal  obligation  in 

ordinary  form,  but  in  place  of  ordinal^  penalty  clause  for  failure  in 
punctual  paymeTvt  of  interest,  say — And  FURTHER,  in  the  event  of  any 
half-yearly  payment  of  interest  not  being  punctually  paid,  the  same 
shall  accumulate  by  way  of  compound  interest  at  the  said  rate,  with 
half-yearly  rests  at  Whitsunday  and  Martinmas  in  each  year :  And 
I  BIND  myself  and  my  foresaids  to  pay  such  accumulated  amount): 
And  further,  so  long  as  the  sums  due  and  to  become  due  under  these 
presents,  or  any  part  thereof,  shall  remain  unpaid,  I  bind  myself  and  my 
foresaids,  &c.  (take  in  obligation  to  pay  sum  to  meet  annual  premiums  of 
insurance  from  Bond  and  Disposition  and  Assignalion  in  Security  by  heir 
of  entail,  p,  ) :  And  in  security  of  the  obligations  hereinbefore  and 
hereinafter  undertaken  (in  the  first  place)  I,  the  said  A,  for  all  interest 
competent  to  me  as  heir  of  entail  foresaid,  and  as  if  I  had  already 
succeeded  to  and  were  duly  infef t  in  the  said  lands  and  estate,  and 
then  as  now,  and  now  as  then,  do  hereby  dispone  to  and  in  favour 
of  the  said  C  and  his  foresaids,  heritably,  but  redeemably  as  after 
mentioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue  hereof ; 
but  always  with  and  under  the  provisions  and  declarations  after 
written,  All  and  Whole  (describe  or  refer  to  subjects),  together  with 
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my  whole  right,  title,  ajid  interest,  present  and  future,  in  and  to  the 
said  lands  and  estate  before  described  and  disponed :  And  that  in  real 
security  to  the  said  C  and  his  foresaids  of  the  whole  sums — ^principal, 
interest,  compound  interest,  penalties,  and  premiums  of  insurance  and 
expenses — before  written:  But  whereas  (take  in  clauses  from  the  pre- 
ceding dyle — (1)  Clauses  protecting  entail ;  (2)  assignation  of  rents ; 
(3)  assignation  of  writs ;  (4)  clause  of  warrandice ;  (5)  obligation  for 
expenses ;  (6)  power  of  sale ;  (7)  clauses  as  to  completion  of  title  and 
granting  of  further  security ;  (8)  obligation  not  to  consent  to  disentail 
by  heir  in  possession ;  (9)  {where  suitable)  obligation  to  disentail  on 
succession  opening,  and  to  grant  corroborative  security;  (10)  consent 
to  use  of  inhibition):  And  whereas  it  was  a  condition  of  the  said 
advance  being  made  to  me  that  I  should  grant  the  assignation  under 
written,  THEREFORE  {in  the  second  place)  I,  the  said  A,  for  further 
security  {take  in  from  preceding  style  assignation  of  any  sitvis  of  money 
payable  togranter  in  respect  of  applications  under  the  Entail  Acts):  And 
in  further  security  of  the  obligations  herein  contained  {in  th^  third 
place),  I,  the  said  A,  hereby  assign  to  and  in  favour  of  the  said  B  and 
his  foresaids,  redeemably  as  after  mentioned,  yet  irredeemably  in  the 
event  of  a  sale  by  virtue  hereof,  a  policy  of  insurance  granted  by  the 
Company  in  my  favour  on  my  life  for  the  sum  of  £  , 

dated  ,  and  numbered  ,  together  with  the  said  sum 

of  £  contained  in  said  policy,  and  all  bonus  additions  {take  in 

asgignatian  of  policy  and  relative  clauses  from  Bond  and  Disposition  and 
Assignation  in  Security  by  heir  of  entail  in  possession,  p,  305) :  And  I 
reserve  power  of  redemption  of  the  said  lands  and  estate  and  others, 
and  the  said  policy  of  insurance,  at  any  term  of  Whitsunday  or 
Martinmas,  on  three  months'  notice  in  writing,  and  that  by  payment 
or  consignation  in  the  said  {specify  bank),  of  the  said  principal  sum, 
penalties,  if  incurred,  interest  and  compound  interest  thereon,  yearly 
additional  sum,  interest  thereon,  and  expenses :  And  I  oblige  myself 
and  my  foresaids  for  the  expenses  which  may  be  incurred  by  the  said 
C  or  liis  foresaids  in  exercise  of  the  powers  hereby  conferred  or  other- 
wise in  consequence  hereof,  including  the  expenses  of  the  whole 
procedure,  writs,  and  securities  before  referred  to,  and  the  expenses 
of  assigning  and  discharging  this  or  any  corroborative  security :  And 
I  consent  to  registration  hereof  for  preservation  and  execution. — In 

WITNESS  WHEREOF,  &C. 
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SECTION  V 

BONDS  OF  COREOBOKATION 

Bonds  of  Corroboration  and  Disposition  in  Security  are  employed 
principally  in  cases  where  interest  in  arrear  is  to  be  accumulated  with 
the  principal  sum,  or  where  an  additional  security  is  to  be  given,  or  where 
the  obligation  is  to  be  renewed  by  the  heir  of  the  debtor,  though  in  this 
last  case  it  is  not  usual  to  add  a  Disposition  in  Security  to  the  Bond  of 
Corroboration.    Section  47  of  the  Conveyancing  Act  of  1874  declares  that 
heritable  securities  for  money,  duly  constituted  upon  an  estate  in  land, 
together  with  any  personal  obligations  to  pay  principal,  interest,  and 
penalties  contained  in  the  deed  or  instrument  whereby  the  security  is 
constituted,  shall  transmit  against  any  person  taking  such  estate  "by 
"  succession,  gift,  or  bequest,  or  by  conveyance  when  an  agreement  to 
''  that  effect  appears  in  gremio  of  the  conveyance,  and  shall  be  a  burden 
"  upon  his  title  in  the  same  manner  as  it  was  upon  that  of  his  ancestor  or 
"  author,  without  the  necessity  of  a  Bond  of  Corroboration  or  other  deed 
"  or  procedure." 

Such  bonds  being  granted  for  a  prior  debt,  the  Disposition  in  Security 
will  be  reducible  under  the  Act  1696,  c.  5,  in  so  far  as  affecting  lands  not 
in  the  original  security,  if  the  granter  becomes  bankrupt  within  sixty  days 
from  the  date  of  its  registration  in  the  Register  of  Sasines.  In  this  event 
they  will  likewise  be  struck  at  by  the  Act  1621,  c.  18. 


l.lBond  of  Corroboration  and  Disposition  in  Security  where  the 

Principal  Sum  aiid  Arrears  of  Interest  are  acctvmvlated  and 
Additiort'Cd  Security  is  given. 

We,  a  and  B  (designations),  considering  that  by  Bond  and  Dis- 
position in  Security,  dated  the  day  of  ,  and  recorded 
(specify  register  and  date  of  recording),  I,  the  said  A,  bound  myself,  and 
my^[heirs,  executors,  and  representatives  whomsoever,  without  the 
necessity  of  discussing  them  in  their  order,  to  repay  to  C  (designa^ 
tion),  his  executors  (or  his  heirs  excluding  executors)  or  assignees 
whomsoever,  the  sum  of  £  sterling  of  principal  at  the  term 
of  (state  term  and  place  of  repayment),  with  interest  at  per 
centum,  and  penalties  if  incurred,  as  therein  expressed  (the  narrative 
heiTig  taken  from  the  bond  narrated,  mutatis  mutandis):  And  in 
SECURITY  of  the  personad  obligation  therein  contained,  I,  the  said  A, 
did  thereby  dispone  to  the  said  C  and  his  foresaids,  heritably,  but 
redeemably  as  therein  mentioned,  yet  irredeemably  in  the  event  of  a 
sale  in  virtue  of  the  powers  therein  written.  All  and  Whole  the 
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lands  and  estate  of  X  and  others  therein  particularly  described  (or 
referred  to),  all  as  the  said  Bond  and  Disposition  in  Security,  dated 
and  recorded  as  aforesaid,  and  containing  sundry  other  clauses,  in 
itself  more  fully  bears:  Further  considering  that  the  said  Bond 
and  Disposition  in  Security,  and  sums  thereby  due,  are  now  vested  in 
D  {designation),  conform  to  assignation  by  the  said  C  in  his  favour, 
dated  and  recorded  (specify  Begister  of  Sasines  and  date  of 

r&fidration) :  And  NOW  SEEING  that  the  said  principal  sum  of  £ 
sterling,  with  interest  thereof  from  the  term  of  ,  amount- 

ing together  as  at  the  date  hereof  (or  if  a^xumvlated  as  at  any  other 
dute,  this  will  he  mentioned^  and  the  consequeiit  alterations  made)  to  the 
sum  of  £  sterling,  are  now  owing  to  the  said  D,  and  that  he 

has  agreed,  on  condition  of  our  granting  these  presents,  to  postpone 
payment  of  the  said  debt,  therefore  we,  the  said  A  and  B,  do  hereby, 
without  hurt  or  prejudice  to  the  Bond  and  Disposition  in  Security 
above  narrated,  but  in  corroboration  thereof,  et  accumiUando  jura 
juribus  BIND  ourselves,  jointly  and  severally,  awid  our  respective  heirs, 
executors,  and  representatives  whomsoever,  renouncing  the  benefit  of 
discussion,  to  pay  to  the  said  D,  and  his  executors  (or  heirs  excluding 
executors)  or  assignees,  the  said  sum  of  £  sterling,  at  the 

term  of  next,  within  the  head  office  of  the 

Bank  at  Edinburgh  (or  whatever  may  he  the  place  of  payment  in  the 
oriffinal  bond),  with  a  fifth  part  more  of  liquidate  penalty  in  case  of 
failure,  and  the  interest  thereof  at  the  rate'of  per  centum  per 

annum  from  the  date  hereof  (or  date  of  accumtUation,  whatever  this 
may  be)  to  the  said  term  of  payment,  and  half-yearly,  termly,  and 
proportionally  thereafter  during  the  not-payment  of  the  same,  and 
that  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal 
portions,  banning  the  first  term's  payment  of  the  said  interest  at 
the  term  of  next  for  the  interest  due  preceding  that 

date,  and  the  next  term's  payment  thereof  at  following, 

and  so  forth  half-yearly,  termly,  and  proportionally  thereafter 
during  the  not-payment  of  the  foresaid  accumulated  principal  sum 
thereof,  with  a  fifth  part  more  of  the  interest  due  at  each  term  of 
liquidate  penalty  in  case  of  failure  in  the  punctual  payment  thereof : 
And  IN  SECURITY  of  the  personal  obligations  above  written,  we 
dispone  to  and  in  favour  of  the  said  D  and  his  foresaids,  heritably, 
bat  redeemably  as  after  mentioned,  yet  irredeemably  in  the  event  of 
a  sale  by  virtue  hereof,  All  and  Whole  (here  describe  or  validly  refer 
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to  the  lands  to  be  disponed  in  security,  and  sped/if  or  refer  to  reai 
burdens,  c&nditions,  cfec,  if  any,  as  be/ore  directed,  p.  236),  with  the 
parts  and  pertinents  thereof,  and  our  whole  right,  title,  and  interest 
therein ;  and  that  in  real  security  to  the  said  D  and  his  foresaids 
of  the  whole  sums  of  money  above  written — accumulated  principal, 
interest,  and  penalties:  And  we  assign  the  rents,  &c.  (as  in  the 
ordinary  foTTn  of  Bond  and  Disposition  in  Security,  p,  236). 

In  consequetice  of  the  terms  of  the  47th  section  of  the  Conveyancings 
Act  already  quoted,  and  the  facilities  thereby  given  for  enforcement  of 
the  personal  obligations  contained  in  existing  securities  against  a  successor 
by  gift  or  purchase,  it  will  now  be  unnecessary  to  take  a  personal  obliga- 
tion from  a  purchaser  of  the  lands,  provided  he  has  agreed  in  the  convey- 
ance in  his  favour  that  these  existing  obligations  shall  transmit  against 
him.  In  the  case  of  an  heir,  however,  who  under  section  12  of  the 
Conveyancing  Act  of  1874  is  liable  for  the  debts  of  his  ancestor  only  to 
the  extent  of  the  value  of  the  estate  to  which  he  succeeds,  it  may  be 
considered  advisable  in  certain  cases  to  take  a  Bond  of  Corroboration,  and 
we  accordingly  give  the  following  form : — 


2.  Personal  Bond  of  Corroboration  by  an  Heir. 

I,  A  (designation),  considering  that  by  Bond  and  Disposition  in 
Security,  dated  the  day  of  ,  and  recorded  (specify 

register  and  date  of  recording),  the  now  deceased  B  (designniion),  my 
father,  bound  himself,  an'd  his  heirs,  executors,  and  representatives 
whomsoever,  without  the  necessity  of  discussing  them  in  their  order, 
to  pay  to  C  (designation),  his  executors  (or  heirs  excluding  executors) 
or  assignees  whomsoever,  the  sum  of  £  sterling  of  principal, 

at  the  term  of  ,  with  interest  and  penalties  as  therein 

expressed :  And  in  security  of  the  personal  obligation  therein  con- 
tained the  said  B  thereby  disponed  to  the  said  C  and  his  foresaids, 
heritably,  but  redeemably  as  therein  mentioned,  yet  irredeemably  in 
the  event  of  a  sale  by  virtue  hereof,  All  and  Whole  the  lands  and 
estate  of  X,  and  others  therein  particularly  described  (or  referred  to), 
all  as  the  said  Bond  and  Disposition  in  Security,  dated  and  recorded 
as  aforesaid,  and  containing  sundry  other  clauses,  in  itself  more  fully 
bears:  Further  considering  that  on  the  death  of  the  said  B  I 
succeeded  to  him  as  his  only  son  and  nearest  lawful  heir  in  the  said 
lands  and  estate,  and  completed  a  title  thereto  conform  to  decree  of 
special  service  in  my  favour  as  heir  aforesaid,  obtained  before  the 
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Sheriff  of  Chancery  (or  otherwise,  as  the  case  may  he),  dated  and 

recorded  in  Chancery  and  extracted  ,  and  also 

recorded  in  the  (specify  Register  of  Sasines  and  date  of  registration) ; 
AND  ALSO  CONSIDERING  that  the  sums  of  money  contained  in  the  said 
Bond  and  Disposition  in  Security  still  remain  due  and  unpaid,  and 
that  I  have  agreed  at  the  request  of  the  said  C  to  grant  these  presents 
in  manner  under  written  in  order  that  the  personal  obligations  con- 
tained in  the  said  Bond  atnd  Disposition  in  Security  shall  subsist  and 
be  effectual  to  the  full  extent  thereof  against  me  and  my  heirs  and 
successors :  Therefohe,  without  hurt  or  prejudice  to  the  Bond  and 
Disposition  in  Security  before  narrated,  or  to  the  real  security  thereby 
constituted  for  payment  of  the  sums  of  money  thereby  due,  or  to  any 
right  competent  to  the  said  C  for  the  enforcement  of  the  obligations 
therein  contained  against  the  personal  estate  and  heirs  in  mobilibus 
of  the  said  B,  but  in  corroboration  of  said  bond,  et  accumvlando  jura 
juribus,  I,  the  said  A,  DO  hereby  bind  myself,  and  my  heirs,  executors, 
and  representatives  whomsoever,  to  make  payment  to  the  said  C,  his 
executors  (or  heirs  excluding  executors)  or  assignees  whomsoever,  of 
the  foresaid  principal  sum  of  £  sterling,  and  that  at  the  term 

of  (here  will  follow  the  remainder  of  the  ordin^iry  personal  obUga- 

iion  for  payment,  the  interest  running  from  the  date  of  the  ancestor's  death, 
or  from  any  other  date  up  to  which  it  may  have  been  paid) :  And  I  bind 
myself  and  my  foi-esaids  to  pay  the  expense  of  assigning  or  discharging 
these  presents,  as  well  as  the  foresaid  'Bond  and  Disposition  in 
Security,  if  necessary :  And  I  consent  to  r^stration  for  preservation 
and  execution. — In  witness  whereof,  &c. 


SECTION  VI 

BONDS  OF  BELIEF 

Bond  of  Belief  and  Obligation,  and  Disposition  in  Security 

to  Cautioner. 

I,  A  (designation),  considering  that  by  personal  bond,  dated 

,  granted  by  me  and  by  B  (designation),  we  bound  ourselves, 

and  our  respective  heirs,  executors,  and  representatives  whomsoever, 
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jointly  and  severally,  without  the  necessity  of  discussing  them  in 
their  order,  to  pay  to  G  (designation),  his  executors  or  assignees 
whomsoever,  at  the  term  of  ,  the  sum  of  £  sterling, 

with  interest  thereon  at  the  rate  of  per  centum  per  annum 

from  the  date  of  said  bond  to  the  said  term  of  payment,  and  half- 
yearly,  termly,  and  proportionally  thereafter  during  the  not-payment 
of  the  said  principal  sum,  and  that  at  two  terms  in  the  year,  Mar- 
tinmas and  Whitsunday,  by  equal  portions,  with  a  fifth  part  more  of 
the  interest  due  at  each  term  of  liquidate  penalty  in  case  of  failure, 
all  as  the  said  bond  containing  sundry  other  clauses  in  itself  more 
fully  bears:  And  further  considbring  that  although  the  said  B 
became  bound  jointly  and  severally  with  me  as  aforesaid  for  payment 
of  the  sums  due  by  the  said  bond,  yet  the  whole  sum  of  £ 
sterling  therein  contained  was  received  by  me  and  applied  to  my 
own  use,  and  that  I  alone  am  the  true  debtor  therein ;  and  that  it 
was  agreed  between  the  said  B  and  me,  before  he  consented  to  join 
in  executing  the  said  bond,  that  I  should  grant  him  a  Bond  of  Belief 
and  Obligation  and  Disposition  in  Security  in  the  terms  after  written : 
Therefore  I  hereby  bind  myself,  and  my  heirs,  executors,  and  repre- 
sentatives whomsoever,  jointly  and  severally,  without  the  necessity 
of  discussing  them  in  their  order,  to  warrant,  free,  and  i-elieve  the 
said  B  and  his  foresaids  of  and  from  payment  of  the  sums  of  money — 
principal,  interest,  and  penalties — contained  in  the  bond  above  nar- 
rated, and  also  of  and  from  the  said  bond  itself,  and  all  loss,  damage, 
or  expense  which  he  or  they  shall  sustain  in  any  manner  of  way  by 
or  through  his  having  become  bound  under  the  same :  And  for  that 
PURPOSE  I  BIND  myself  and  my  foresaids  to  make  payment  to  the  said 
C  or  his  foresaids,  at  the  term  of  next,  of  the  said  principal 

sum  of  £  sterling,  with  the  whole  interest  that  shall  then  be 

due  thereon,  and  liquidate  penalties  stipulated  as  aforesaid  in  case  of 
failure,  if  incurred ;  and  to  procure  and  deliver  up  to  the  said  B  or  his 
foresaids  the  said  bond  cancelled,  or,  if  the  said  bond  shall  have  been 
recorded,  to  exhibit  to  him  or  them  a  valid  and  sufficient  discharge 
thereof,  or  extract  of  such  discharge,  recorded  in  the  Books  of  Council 
and  Session,  or  other  Judges*  Books  competent;  or  otherwise,  in 
the  option  of  the  said  B  and  in  order  to  enable  him  to  operate  his 
own  relief  of  the  obligations  undertaken  by  him  as  aforesaid,  I  bind 
myself  and  my  foresaids  to  make  payment  to  the  said  B  or  his  fore- 
saids, at  the  said  term  of  ,  of  the  foresaid  principal  sum  of 
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£  ,  with  the  whole  interest  that  shall  then  be  due  thereon, 

and  liquidate  penalties  stipulated  as  aforesaid  in  case  of  failure,  if 
incurred,  all  as  contained  in  the  foresaid  bond,  which  is  here  held 
as  repeated  hrevitatis  cav^sa;  and  likewise  of  the  further  sum  of 
£  ,  for  enabling  the  said  B  to  defray,  and  so  relieve  himself 

of  all  loss  and  expenses  which  he  may  sustain  or  incur  in  relation  to 
the  premises ;  but  for  which  last-mentioned  sum  of  £  the 

said   B  and  his  foresaids  shall  be  bound  to  hold  just  count  and 
reckoning  with  me  and  my  foresaids,  and  he  shall  be  bound  to  pay 
back  to  me  and  my  foresaids  so  much  thereof,  if  any,  as  shall  remain 
in  his  hands  after  satisfying  the  loss  and  expenses  before  specified : 
SssERViNG  ALWAYS  to  the  Said  B  and  his  foresaids  their  claim  against 
me  and  my  foresaids,  in  terms  of  the  personal  obligation  in  favour  of 
the  said  B  hereinbefore  written,  for  any  balance  due  to  them  which 
may  remain  unpaid  after  applying  the  whole  foresaid  sum  of  £ 
towards  liquidation  of  the  said  debt  and  expenses,  or  in  connection 
therewith :  And  in  security  of  the  personal  obligations  hereinbefore 
written,  I  dispone  to  and  in  favour  of  the  said  B  and  his  foresaids, 
heritably,  but  redeemably  as  after  mentioned,  yet  irredeemably  in  the 
event  of  a  sale  by  virtue  hereof,  All  and  Whole  {here  describe  or 
validly  refer  to  description  of  the  lands,  aifid  specify  or  refer  to  real 
burdens,  candUioTis,  &c,,  if  any,  as  before  directed,  p.  236),  with  the 
parts  and  pertinents  thereof,  and  my  whole  right,  title,  and  interest, 
present  and  future,  therein;  and  that  in  real  security  to  the  said 
B  and  his  foresaids  of  the  obligations  herein  undertaken  by  me,  and 
of  their  relief  from  payment  of  the  whole  sums  of  money — ^principal, 
interest,  and  penalties — contained  in  the  said  bond,  and  expenses  and 
others  incurred  or  to  be  incurred  in  relation  to  the  premises :  And  I 
assign  the  rents :  And  I  assign  the  writs :  And  I  grant  warrandice : 
And  I  reserve  power  of  redemption  on  my  relieving  the  said  B  and 
his  foresaids  as  aforesaid,  or  on  my  making  payment  to  them  as 
aforesaid  in  case  and  in  the  event  before  specified,  which  power  of 
redemption  shall  be  available  to  me  or  my  foresaids  without  pre- 
monition by  us  to  the  said  B  or  his  foresaids :  And  I  oblige  myself 
for  the  expense  of  assigning  or  discharging  this  security:    And 
on  default  in  relieving  the  said  B  and  his  foresaids  as  aforesaid, 
or  of  making  payment  to  them  as  before  specified,  I  grant  power 
of  sale:  And  I  consent  to  registration  for  preservation  and  execu- 
tion.— In  witness  whereof,  &c. 

JLTL  8.— L  21 


322  HERITABLB   SBCURITIBS 


SECTION  VII 
BONDS  OF  ANNUITY 

1.  Bond  of  Annuity  and  Disposition  in  Security. 

I,  A  (designation),  for  the  love,  favour,  and  affection  I  have  and. 
bear  to  B  (designation),  and  for  other  good  causes  and  considerations, 
but  without  any  price  being  paid  to  me  therefor  (or  in  consideration 
OF  the  sum  of  £  sterling,  instantly  paid  to  me  by  B,  whereof 

I  hereby  acknowledge  the  receipt)  do  hereby  bind  myself,  and  my 
heirs,  executors,  and  representatives  whomsoever,  without  the  neces- 
sity of  discussing  them  in  their  order,  to  pay  to  the  said  B  or  to 
his  assignees,  during  all  the  days  of  the  life  of  him,  the  said  B,  an 
annuity  or  yearly  sum  of  £  sterling,  free  of  all  burdens 

and  deductions  whatsoever,  and  that  within  the  head  office  of  the 

Bank  of  Scotland,  in  Edinburgh,  at  two  terms  in 
the  year,  Whitsunday  and  Martinmas,  by  equal  portions,  begin- 
ning the  first  term's  payment  of  the  said  annuity  at  the  term 
of  Whitsunday  next  for  the  half-year  following,  and  so  forth 
half-yearly  and  termly  thereafter  in  advance  during  the  lifetime  of 
the  said  B,  with  a  fifth  part  more  of  each  term's  payment  of  the  said 
annuity  of  liquidate  penalty  in  case  of  failure  in  the  punctu^  pay- 
ment thereof,  and  the  interest  of  each  term's  payment  at  the  rate  of 
per  centum  per  annum  from  the  term  when  the  same  shall 
fall  due  during  the  not-payment :  And  in  security  of  the  personal 
obligation  before  written,  I  dispone  to  and  in  favour  of  the  said  B 
and  his  foresaids  All  and  Whole  (here  describe  or  validly  refer  to  the 
security  lands,  and  real  hirdens,  &c.,  if  any,  as  directed,  p.  236) ;  AND 
THAT  IN  real  SECURITY  to  the  said  B  or  his  foresaids  of  the  foresaid 
annuity,  interest  thereof,  and  liquidate  penalties :  And  I  assign  the 
rents,  so  far  as  necessary  to  satisfy  the  said  annuity  and  others  as  the 
same  fall  due :  And  I  assign  the  writs  so  far  as  necessary  to  make 
efiectual  the  right  hereby  granted :  And  I  grant  warrandice  :  And  I 
consent  to  registration  for  preservation  and  execution. — In  witness 

WHEREOF,  &C. 

In  cases  like  the  above,  redemption  is  not  in  the  contemplation  of  the 
granter  of  the  bond  and  security ;  indeed,  except  where  the  annuity  is 
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oonstituted  as  a  security  for  money  to  be  repaid,  the  right  granted  will 
Dot  be  subject  to  redemption,  unless  under  very  special  circumstances. 
There  is,  in  general,  no  power  of  sale  in  a  deed  of  the  above  nature. 

Id  the  above  example  the  annuity  is  payable  in  advance.  If  this  be 
not  intended,  the  necessary  alterations  will  be  made,  and  the  amount  will 
be  apportionable  under  the  Apportionment  Acts.  When  annuities  are 
granted  in  consideration  of  a  price  paid,  and  not  subject  to  redemption, 
or  of  money  advanced  as  a  quasi  loan,  and  redeemable,  it  is  usual  to  make 
them  commence  from  the  date  of  the  advance  of  the  price  or  loan,  and 
continue  payable  down  to  the  day  of  the  granter's  death,  or  for  a  certain 
period  after  that  event.  Eedeemable  bonds  of  annuity,  which  were 
originally  merely  expedients  for  obtaining  a  high  rate  of  interest,  arc  now 
very  seldom  used.  A  form  of  such  bond  will  be  found  on  p.  658  of  the 
fourth  edition  of  these  styles. 


2»  Bond  of  Annuity  to  a  Wife  for  Infefimg  Iter  in  an  Annuity 

furth  of  her  Husband's  Estate, 

The  form  of  such  bonds  will,  of  course,  vary  according  to  the  circum- 
stances of  the  case.  But  the  following  examples  show  the  form  which 
may  be  adopted  in  some  of  the  cases  most  likely  to  occur : — 

I,  A  (designation),  being  desirous  of  securing  a  suitable  provision 
by  way  of  annuity  in  favour  of  B  {name),  my  wife,  in  case  she  shall 
survive  me,  do  hereby  provide  and  dispone  to  the  said  B,  during  all 
the  days  of  her  life  after  my  decease,  in  case  she  shall  survive  me,  a 
free  liferent  annuity  or  jointure  of  £  sterling  per  annum, 

exempted  from  all  burdens  and  deductions  whatsoever  (except  income- 
tax),  payable  to  her  at  two  terms  in  the  year,  Whitsunday  and 
^Martinmas,  by  equal  portions,  beginning  the  first  term's  payment 
thereof  at  the  first  of  these  terms  which  shall  happen  after  my 
decease  for  the  half-year  following,  and  so  forth  half-yearly  and 
termly  thereafter  in  advance  during  the  lifetime  of  my  said  wife, 
with  a  fifth  part  more  of  each  term's  payment  of  liquidate  penalty  in 
ease  of  failure  in  the  punctual  pajinent  of  the  said  annuity,  and 
interest  of  the  said  annuity  at  the  rate  of  £5  per  centum  per  annum 
from  the  respective  terms  of  payment  thereof  during  the  not-payment, 
furth  of  All  and  Whole  (liere  describe  or  vaiidly  refer  to  the  lands 
and  real  burdens,  conditions,  &c,,  already  constituted,  if  any),  or  furth 
of  any  part  or  portion  thereof  and  readiest  rents,  profits,  and  duties 
of  the  same :  And  further,  without  prejudice  to  the  before-written 
provision  for  payment  of  the  said  annuity  out  of  the  lands  and  others 


324  HERITABLE  SECURITIES 

foresaid,  which  are  to  be  primarily  liable  for  the  same,  I  bind  and 
OBLIGE  myself,  my  heirs,  and  successors,  and  representatives  whomso- 
ever subsidiarie  for  payment  of  the  said  annuity  to  the  said  B  at  the 
foresaid  terms,  and  with  interest  and  penalty  as  before  mentioned : 
Akd  I  assign  the  writs  to  the  effect  of  maintaining  the  right  hereby 
granted :  And  I  assign  the  rents  in  so  far  as  necessary  to  satisfy  the 
said  annuity,  as  the  same  shall  fall  due:  And  I  reserve  power  to 
alter  or  revoke  these  presents  at  any  time  of  my  life :  And  I  dispense 
with  the  delivery  hereof  during  my  life :  And  I  consent  to  r^istra- 
tion  for  preservation  and  execution. — In  witness  whereof,  &e. 

The  following  clause  may  be  introduced  immediately  before    the 
assignation  of  writs: — 

Which  annuity  or  jointure  of  £  is  hereby  declared  to  be 

in  full  satisfaction  to  my  said  wife  of  all  terce  of  lajida,  jus  relictcc,  and 
everything  else  which  she  could  claim  as  my  wife  by  or  through  my 
decease,  in  case  she  shall  survive  me ;  all  which  rights  and  claims  the 
said  B  shall  be  held  by  acceptance  hereof  to  have  renounced  and 
discharged. 

If  the  deed  is  not  intended  to  be  testamentary,  the  clauses  reserving 
power  of  revocation  and  dispensing  with  delivery  may  be  omitted,  and 
a  clause  of  warrandice  may  be  added.  The  wife  may  be  immediately 
infeft. 

It  may  happen  that  the  wife  is  entitled  to  receive  under  the  Aberdeen 
Act,  or  powers  contained  in  the  entail,  a  jointure  out  of  the  husband's 
entailed  estate,  and  that  the  bond  for  payment  of  the  annuity  out  of  the 
fee-simple  estate  is  intended  only  to  make  up  the  annuity  to  a  larger 
amount  than  could  be  competently  charged  upon  the  entailed  estate.  In 
such  a  case  the  bond  over  the  fee-simple  estate  may  be  granted  in  the 
above  form,  for  the  whole  amount  of  the  intended  annuity;  and  the 
following  or  a  similar  clause,  varied  as  may  be  necessary  in  the  circum- 
stances, may  be  inserted  in  the  form  of  the  Bond  of  Annuity  given  above 
before  the  clause  of  assignation  of  writs,  viz. — 

And  whereas,  under  the  Entail  Provisions  Act,  1824,  commonly 
known  as  the  Aberdeen  Act,  I  have  grajited  (or  am  about  to  grant) 
in  favour  of  the  said  B,  a  Bond  of  Annuity  over  my  entailed  estate  of 
X,  in  the  County  of  Y,  for  the  whole  amount  with  which  I  am  entitled 
under  the  said  Act  to  charge  the  said  entailed  estate  in  her  favour^ 
it  is  hereby  provided  and  declared  that  the  sums  which  shall  be 
receivable  by  her  in  each  year  under  the  said  Bond  of  Annuity,  from 
the  said  entailed  estate  or  the  heirs  of  ent£ul  therein  shall  be  imputed 
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pro  tarUo  in  or  towards  payment  of  the  annuity  or  jointure  of  £ 
sterling,  hereinbefore  provided  for  her;   and  she  shall  be  entitled 
under  these  presents  only  to  an  annuity  of  such  an  amount  as,  with 
what  she  shall  receive  in  each  year  under  the  said  Bond  of  Annuity, 
will  make  up  to  her  an  annuity  of  £  sterling,  free  of  all 

burdens  and  deductions. 

The  style  of  a  contract  of  marriage  containing  a  provision  to  the  wife 
in  terms  of  the  Aberdeen  Act  will  be  found  in  the  section  of  these  styles 
which  deals  with  marriage  contracts.  When  no  contract  has  been  entered 
into  between  the  parties,  this  provision  may  be  constituted  by  bond,  the 
style  of  which  will  vary  but  little  from  the  terms  used  in  the  regular 
contract.    The  following  may  be  taken  as  an  example: — 


8.  Bond  of  Annuity  hy  Proprietor  of  Entailed  Estate  in  favour  of 
his  Wife  for  the  Maximum  Annuity  under  the  Entail  Provi- 
sions Act,  1824,  5  Geo.  IV.  c.  87. 

I,  A  (designation),  institute  (or  heir)  of  entail  in  possession  of  the 
entailed  lands  and  estate  of  X,  situated  in  the  parish  of  Y  and  County 
of  Z,  being  desirous  to  provide  by  way  of  annuity  out  of  the  said 
estate  in  favour  of  B  (full  nume),  my  wife,  in  case  she  shall  survive 
me,  and  having  resolved  to  exercise  the  powers  conferred  by  the 
Entail  Acts :  Do  hereby  provide  and  dispone  to  the  said  B,  in  life- 
rent during  all  the  days  of  her  life  after  my  decease,  in  case  she  shall 
survive  me,  such  a  free  liferent  annuity  or  jointure  as  shall  be  equal 
to,  but  shall  not  exceed,  one-third  part  of  the  free  yearly  rent  of  the 
entailed  lands  and  estate  hereinafter  mentioned,  in  so  far  as  the  same 
shall  be  let,  and  of  the  free  yearly  value  thereof  so  far  as  the  same 
shall  not  be  let,  after  making  the  deductions  specified  in  the  Entail 
Provisions  Act,  1824,  all  as  the  same  may  happen  to  be  at  my  death ; 
to  be  uplifted  and  taken  the  said  annuity,  free  of  all  burdens  and 
deductions,  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by 
equal  portions,  beginning  the  first  term's  payment  thereof  at  the  first 
of  these  terms  which  happen  after  my  decease,  for  the  haK-year 
following,  and  so  forth  half-yearly  and  termly  thereafter  at  the  said 
terms  during  the  life  of  the  said  B,  with  a  fifth  part  more  of  penalty 
for  each  term's  failure  in  the  punctual  payment  of  said  annuity,  and 
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interest  of  said  annuity  at  the  rate  of  five  pounds  per  centum  per 
annum,  so  long  as  the  same  shall  remain  unpaid,  furth  of  All  and 
Whole  {here  describe  or  validly  refer  to  the  eritailed  lands  and  estate, 
and  real  burdens,  conditions,  &c,,  already  constittded,  if  any),  or  furth 
of  any  part  or  portion  thereof,  and  readiest  rents,  profits,  and  duties 
of  the  same :  Declaring  always  that  said  annuity  is  provided  by 
me,  and  shall  be  accepted  by  the  said  B  under  all  the  conditions, 
restrictions,  and  limitations  applicable  to  such  annuities  which  are 
contained  in  the  said  entail  statutes :  And  I  assign  the  writs  in  so 
far  as  necessary  to  make  effectual  the  right  hereby  granted :  And  I 
assign  the  rents  so  far  as  necessary  to  satisfy  the  said  annuity  as  the 
same  shall  fall  due:  And  I  bind  and  oblige  the  heirs  of  entail 
succeeding  to  me  to  make  payment  of  the  said  annuity  to  the  said  B 
at  the  foresaid  terms,  and  with  interest  and  penalty  as  before  men- 
tioned, but  always  with  and  under  the  conditions,  restrictions,  and 
limitations  before  referred  to:  And  I  reserve  power  to  revoke  or 
alter  these  presents  in  whole  or  in  part :  And  I  dispense  with  the 
delivery  hereof  during  my  life :  And  I  consent  to  registration  for 
preservation  and  execution. — In  witness  whereof,  &c. 

If  the  wife  is  proprietrix  of  an  entailed  estate,  a  bond  in  favour  of  her 
husband  may  be  framed  from  the  above  example. 


4,  Bond  of  Annuity  by  an  Heir  of  JEntail  in  favour  of  his  Wife,  in 
virtue  of  the  Powers  contained  in  the  Aberdeen  Act,  for  an 
Annuity  of  limited  amount. 

I,  A  {designation),  heir  of  entail  in  possession  of  the  entailed  lands 
and  estate  of  X  and  others  after  described,  considering  that  by  the 
Entail  Provisions  Act,  1824,  it  is,  intei*  alia,  enacted  that  it  shall 
and  may  be  lawful  to  every  heir  of  entail  in  possession  of  an  entailed 
estate  under  any  entail  then  made  or  thereafter  to  be  made  in  Scotland 
under  the  limitations  and  conditions  therein  mentioned,  to  provide  and 
infeft  his  wife  in  a  liferent  provision  out  of  his  entailed  lands  and 
estates,  by  way  of  annuity,  to  the  extent  therein-mentioned;  and 
being  desirous  of  securing  a  suitable  annuity  out  of  my  said  entailed 
lands  and  estate  to  B  {full  name),  my  wife,  during  her  life  after  my 
death,  in  case  she  shall  survdve  me,  therefore  I  do  hereby,  in  virtue 
of  the  foresaid  Act  of  Parliament,  provide  and  dispone  to  the  said  B, 
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my  wife,  during  all  the  days  of  her  life  after  my  decease,  in  case  she 
shall  survive  me.  All  and  Whole  a  free  liferent  annuity  of  £ 
sterling,  exempted  from  all  burdens  and  deductions  whatsoever  (but 
subject  to  restriction  always  to  the  extent  after  specified,  in  the  event, 
and  during  the  period  after  mentioned),  to  be  uplifted  and  taken  at 
t^v'o  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal  portions, 
b^inning  the  first  term's  payment  thereof  at  the  first  of  these  terms 
which  shall  happen  after  my  decease  for  the  first  half-year  following, 
and  so  forth  half-yearly  and  termly  thereafter  in  advance  during  the 
lifetime  of  my  said  wife,  with  a  fifth  part  more  of  liquidate  penalty 
for  each  term's  failure  in  case  of  not  punctual  payment  of  said 
annuity,  and  the  interest  of  said  annuity  at  the  rate  of  per 

centum  per  annum  from  the  respective  terms  of  payment  thereof 
during  the  not-payment  of  the  same,  furth  of  All  and  Whole  {here 
describe  or  validly  refer  to  tlie  entailed  estate,  and  real  burdenSy  conditions, 
&c.,  if  any,  other  than  those  of  the  entail,  as  above  shown,  p,  236),  or  furth 
of  any  part  or  portion  of  the  said  entailed  lands  and  estate,  and 
readiest  rents,  profits,  and  duties  of  the  same ;  Providing  always  and 
declaring  that  in  case  I  shall  predecease  C,  my  mother,  widow  of  the 
now  deceased  D  {designation),  my  father,  the  foresaid  annuity  hereby 
provided  to  my  said  wife  shall  be  restricted  to  the  sum  of  £ 
sterling  yearly  during  the  lifetime  of  my  said  mother,  payable  at  the 
terms,  by  the  proportions,  and  with  penalty  in  case  of  failure,  and 
interest  during  the  not-payment,  in  like  manner  as  before  provided 
with  reference  to  the  said  annuity  of  £  :  And  further 

declaring  that  the  said  annuity  (restrictable  as  aforesaid  to  the  extent, 
in  the  event,  and  during  the  period  before  specified)  is  provided  under 
all  the  conditions  and  limitations  contained  in  the  foresaid  Act  of  Parlia- 
ment, in  so  far  as  the  same  are  applicable  thereto :  And  I  assign  the 
rents,  but  only  so  far  as  necessary  to  satisfy  the  said  annuity,  restrictable 
as  aforesaid,  to  the  extent,  in  the  event,  and  during  the  period  before 
specified :  And  I  assign  the  writs,  but  only  so  far  as  necessary  to 
support  the  right  hereby  granted :  And  I  grant  warrandice,  but  under 
the  declarations  and  provisions  before  expressed  and  referred  to :  And 
I  reserve  power  to  myself  at  any  time  of  my  life,  and  even  on  death- 
bed, to  revoke  or  alter  these  presents  in  whole  or  in  part :  And  I 
dispense  with  the  delivery  hereof,  and  declare  these  presents,  though 
found  in  my  own  repositories  or  in  the  custody  of  any  other  person 
undelivered  at  the  time  of  my  death,  to  be  equally  valid  and  effectual 
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as  if  delivered,  anj  law  or  practice  to  the  contrary  notwithstanding : 
And  I  consent  to  registration  for  preservation  and  execution^ — In 

WITNESS  WHEREOF,  &C. 

This  being  a  marits  causa  deed  could  not  be  placed  on  record  until  after 
the  granter's  death,  by  which  time  it  would  be  seen  whether  the  reserved 
powers  to  alter  or  revoke  have  been  exercised. 

If  intended  to  be  at  once  made  absohite,  these  powers  would  not  be 
inserted. 

If  the  annuity  is  intended  to  come  in  place  of  the  wife's  legal  pro- 
visions, the  following  clause  should  be  introduced  in  the  Bond  of  Annuity, 
immediately  before  the  assignation  of  rents  : — 

Which  annuity  of  £  hereby  granted,  but  restrictable 

always  as  aforesaid,  to  the  extent,  in  the  event,  and  for  the  period 
before  specified,  is  hereby  declared  by  me  to  be,  and  shall  be  accepted 
by  my  said  wife,  as  in  full  satisfaction  to  her  of  all  terce  of  lands  and 
half  or  third  of  moveables  which  she  could  claim  by  law  from  me, 
my  heirs,  executors,  or  successors,  in  case  she  shall  survive  me. 

5.  Bond  of  Annuity  hy  Heir  Apparent. 

I,  A  (designation),  eldest  son  of  B  {designation),  being  heir  apparent 
to  the  entailed  lands  and  estate  of  X  in  the  County  of  Z,  of  which 
lands  and  estate  the  said  B  is  now  the  heir  in  possession,  with  the 
special  advice  and  consent  of  the  said  B,  and  the  said  B  for  himself, 
his  own  right  and  interest,  and  we  both  with  one  consent  being 
desirous  to  provide  by  way  of  annuity  out  of  the  said  lands  and  estate 
in  favour  of  C,  wife  of  me,  the  said  A,  and  having  resolved  to  exercise 
the  powers  conferred  by  the  Entail  Provisions  Act,  1824,  and  the 
Entail  Amendment  Act,  1868,  do  hereby  provide  and  dispone,  &e. 
\as  in  preceding  styles,  according  to  circumstances']. 

The  following  form  of  Notarial  Instrument  may  be  used  where  it  is 
not  desired  to  record  the  bond  itself,  or  the  deed  containing  it,  in  the 
Register  of  Sasines : — 


6.  Notarial  Instrument  on  Unrecoi'ded  Bond  and  Disposition  in 
Security  in  favour  of  the  Original  Creditor. 

Section  17  and  Schedule  {J)  of  the  Consolidation  Act  of  1868.. 

At  there  was,  on  behalf  of  B  (designation),  presented  to 

me,  notary  public  subscribing,  a  Bond  and  Disposition  in  Security 
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granted  by  A  (designation),  and  dated  (insert  the  date):  By  which 
Bond  and  Dispoeition  in  Security  the  said  A  granted  him  to  have 
instantly  borrowed  and  received  from  the  said  B  the  sum  of  £ 
sterling  which  sum  he  bound  himself,  and  his  heirs,  executors,  and 
representatives  whomsoever,  without  the  necessity  of  discussing  them 
in  their  order,  to  repay  to  the  said  B,  his  executors  (or  his  heirs 
excluding  executors)  or  assignees  whomsoever  (here  insert  verbatim  the 
remainder  of  the  personal  obliffation  as  contained  in  the  bond) :   And 
IN  SECURITY  of  the  personal  obligation  therein  written  and  before 
narrated,  the  said  A  disponed  to  and  in  favour  of  the  said  B,  and  his 
foresaids,  heritably,  but  redeemably  as  therein  mentioned,  yet  irre- 
deemably in  the  event  of  a  sale  by  virtue  thereof,  All  and  Whole 
[or  if  there  be  other  subjects  which  it  is  not  desired  to  include  in  the 
Notarial  In^rument,  say — inter  alia,  All  AND  Whole  (here  describe 
or  refer  to  the  description  of  the  subjects  as  described  or  referred  to  in  the 
bond,  and  specify  or  refer  to  real  burdens,  conditions,  &c,,  if  any,  as 
recited  or  referred  to  in  the  bond)] ;  AND  THAT  IN  REAL  SECURITY  to  the 
said  B  and  his  foresaids  of  the  whole  sums  of  money  therein  written, 
— ^principal,  interest,  and  penalties :   Whereupon  this  instrument 
is  taken  in  the  hands  of  L  (insert  n/ime  and  designation  of  notary 
public),  in  the  terms  of  the  "  Titles  to  Land  Consolidation  (Scotland) 
"  Act,  1868." — In  wrrNESS  whereof,  these  presents,  written  on  this 
and  the  preceding  pages  of  by  G  H,  my  clerk, 

are  subscribed  by  me  before  these  witnesses,  the  said  G  H  and  J  K, 
also  my  clerk. 

G  H,  witness.  L,  Notary  Public, 

J  K,  witness. 

The  notary  usually  adds  his  motto,  although  that  is  not  done  in  the 
statutory  forms. 


SECTION  VIII 


ASSIGNATIONS 
1.  Assignation  of  a  Bond  and  Disposition  in  Security 

duly  constituted  by  Infeftnwrd, 

I,  A  (name  and  design  cedent),  IN  consideration  of  the  sum  of 
(iTisert  sum)  now  paid  to  me  by  B  (name  and  design  assigns),  DO  hereby 


1 
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ASSIGN  and  dispone  to  and  in  favour  of  the  said  B,  and  his  executors 
(or  heirs  excluding  executors)  and  assignees  whomsoever,  a  Bond  and 
Disposition  in  Security  (or  heritable  bond,  or  other  security,  as  th^  case 
may  he),  dated  (insert  the  date,  and  when  the  bond  itself  has  been 
recorded,  add — and  recorded  as  after  mentioned),  for  the  sum  of 
£  ,  granted  by  C  (designation)  in  my  favour  (or  in  favour  of 

D,  as  the  case  may  be),  with  interest  from  the  (insert  date) ;  and  also 
All  and  Whole  (describe  or  validly  refer  to  the  subjects  in  terms  of 
Schedule  (0)  of  the  Conveyancing  Act  of  1874,  and  specify  or  refer 
to  real  burdens,  conditions,  &c.,  if  any,  in  terms  of  Schedide  (D)  of 
the  Titles  to  Land  Consolidation  Act  of  1868),  all  as  specified  and 
described  in  the  said  Bond  and  Disposition  in  Security,  recorded 
in  the  (specify  the  Register  of  Sasines  and  date  of  registration). — Ix 

WITNESS   WHEREOF,   &C. 

If  the  assignation  is  granted  not  by  the  original  creditor  in  the 
security,  but  by  a  person  to  whom  the  security  has  already  been  assigned, 
or  in  whom  it  has  become  vested  by  succession  or  diligence,  it  will  shortly 
narrate  the  title  or  series  of  titles  by  which  the  granter  has  right  to  the 
security.  An  example  of  the  way  in  which  this  is  done  will  be  found 
on  p.  333. 


2.  Assignation  of  a  Recorded  Bond  and  Disposition  In  Security 

which  has  been  Partially  Discharged, 

I,  A  (designation),  IN  CONSIDERATION  of  the  sum  of  £  sterling 
now  paid  to  me  by  B  (designation),  DO  hereby  assign  and  dispone 
to  and  in  favour  of  the  said  B  and  his  executors  (or  heirs  excluding 
executors,  as  may  be  desired)  and  assignees  whomsoever,  but  only  to 
the  extent  and  effect  after  written,  a  Bond  and  Disposition  in  Security, 
dated  ,  and  recorded  as  after  mentioned,  for  the  sum  of  £ 

sterling,  granted  by  F  (designation)  in  my  favour,  with  interest  from 
the  day  of  ;  and  also  All  and  Whole  (here  describe 

or  validly  refer  to  description  of  the  lands,  &c,,  and  insert  or  refer  to 
real  burdens,  conditions,  (Sec,  if  any,  as  in  Form  1,  p,  330),  all  as 
specified  and  described  in  the  said  Bond  and  Disposition  in  Security 
recorded  in  (specify  Register  of  Sasines  and  date  of  registration) :  But 
declaring  always  that  these  presents  do  and  shall  convey  the  said 
Bond  and  Disposition  in  Security  only  to  the  extent  of  the  sum  of 
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£  sterling  of  principal,  being  the  balance  now  remaining  due  on 
the  said  Bond  and  Disposition  in  Security,  with  the  interest  thereof 
and  penalties  corresponding  thereto  if  incurred;  and  do  and  shall 
eonvev  the  said  lands  and  others  therein  contained  and  hereinbefore 
described  {or  referred  to)  in  security  thereof  only  to  the  extent  fore- 
said—In  WITNESS  WHEREOF,  &C. 


S.  Assignation  of  a  Bond  and  Disposition  in  Security  containing 

a  Collateral  Personal  Obligation. 

I,  A  {designation)^  in  consideration  of  the  sum  of  £  sterling 

now  paid  to  me  by  B  (designation),  DO  hereby  assign,  dispone,  and 
CONVEY  to  the  said  B,  his  executors  (or  heirs  excluding  executors)  and 
assignees  whomsoever,  a  Bond  and  Disposition  in  Security,  dated  and 
recorded  as  after  mentioned,  for  the  sum  of  £  ,  and  which  Bond 

and  Disposition  in  Security,  in  so  far  as  regards  the  obligation  for 
payment  of  the  said  principal  sum,  interest  thereon,  and  penalties 
therein  expressed  (or  in  so  far  as  regards  the  interest  on  said  sum 
and  corresponding  penalties),  is  granted  by  C  and  D  (designations), 
and  in  so  far  as  regards  the  Disposition  in  Security  by  the  said  C  in 
my  favour,  with  interest  from  the  ;   and  also  All  and 

Whole,  &c.  (as  in  Form  1,  p.  330). 

When  the  obh'gation  for  the  priDcipal  and  interest,  or  interest  only,  is 
separate  from  the  Bond  and  Disposition  in  Security,  the  assignation  will 
convey  (in  the  first  place)  Bond  and  Disposition  in  Security,  &c.  (as  in  the 
form  en  p,  330),  down  to  the  specification  of  the  date  of  recording  the 
Bond  and  Disposition  in  Security,  after  which  there  will  be  added : — 

And  (in  the  second  place)  a  Collateral  Bond  and  Obligation  for 
payment  of  the  principal  sum,  interest  thereon,  and  penalties  con- 
tained in  said  bond  (or  for  payment  of  the  interest  on  the  foresaid 
sum  of  £  and  relative  penalty  if  incurred),  dated  , 

and  granted  by  D  (designation)  in  my  favour. — In  witness  whereof, 

&C. 
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4.  Partial  Assignation  of  a  Bond  and  Disposition  in  Seeurlty. 

This  style  will  be  the  same  as  Style  No.  1,  p.  329,  except  that  after 
the  words  "  to  and  in  favour  of  B  and  his  executors  {or  heirs  excludlDg 
'*  executors)  and  assignees  whomsoever"  the  words  "but .only  to  the  extent 
"  and  effect  after  specified  "  will  be  introduced,  and  before  the  testing 
clause  the  following  dechiration  will  be  inserted : — 

But  declaring  always  that  these  presents  do  and  shall  convey 
the  said  Bond  and  Disposition  in  Security  only  to  the  extent  of  the 
sum  of  £  of  the  principal  sum  therein  contained,  with  the 

interest  thereof  from  the  {specify  date),  and  penalties  corresponding 
thereto  in  case  of  failure,  if  incurred ;  and  do  and  shall  convey  the 
lands  and  others  before  described  \(yr  referred  to),  in  security  of  the 
said  sums  hereby  assigned  only,  and  to  the  effect  of  giving  a  prefer- 
ence over  the  said  lands  and  others  to  my  said  assignee,  as  in  right  of 
said  sums,  pari  passu  with  (or  immediately  postponed,  or  prior  to,  as 
may  he  arranged)  the  security  and  preference  held  by  me  and  my  heirs 
and  successors  {or  as  the  case  may  he)  as  in  right  of  the  remainder 
of  the  sums — ^principal,  interest,  and  penalties — contained  in  the  said 
Bond  and  Disposition  in  Security. 

The  above  clause  as  to  ranking  is  not  essential  in  the  case  of  a  parthil 
assignation  where  the  sum  assigned  is  to  rank  pan  passu  with  the 
remainder  of  the  sums  due  under  the  bond.  If  the  balance  of  the  boad 
has  been  paid  and  the  lands  disburdened,  the  following  or  a  similar 
clause  may  be  inserted  immediately  before  the  testing  clause : — 

And  I  have  herewith  delivered  the  said  bond  and  the  other  writs 
before  specified,  by  which  I  acquired  right  thereto  (or  to  the  portion 
thereof  hereby  assigned). 

If  the  ^eater  portion  of  the  sum  in  the  bond  is  held  by  the  granter 
of  the  assignation,  the  Bond  and  Disposition  in  Security  will  not  be 
delivered  up,  and  the  clause  will  run  as  follows: — 

And  in  respect  the  remainder  of  the  principal  sum  contained  in 
said  Bond  and  Disposition  in  Security,  and  interest  and  penalties 
corresponding  thereto,  remains  due  to  me,  and  I  have  not  -herewith 
delivered  the  said  Bond  and  Disposition  in  Security  to  the  said  B,  I 
RiKD  myself,  and  my  executors  and  assignees  (or  heirs  and  assignees)^ 
to  make  the  same  or  an  extract  thereof  furthcoming  to  the  said  B 
and  his  foresaids  on  all  necessary  occasions,  on  a  receipt  and  obliga- 
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tion  for  redelivery  thereof  within  a  reasonable  time  and  under  a 
Buitable  penalty. 

But  if  the  larger  portion  be  contained  in  the  Assignation  granted, 
Ihe  clause  wiU  run  thus : —  ^ 

AsD  I  hav^  herewith  delivered  the  foresaid  Bond  and  Disposition 
in  Security  to  the  said  B,  but  in  respect  I  am  still  in  right  of  the 
remainder  of  the  principal  sum  therein  contained,  the  said  B  shall  be 
bound,  as  by  acceptance  hereof  he  binds  and  obliges  himself  and  his 
foresaids,  to  make  the  same  furthcoming  to  me  and  my  executors  and 
assignees  (or  heirs  and  assignees)  on  all  necessary  occasions,  on  a 
receipt  and  obligation  for  redelivery  thereof  within  a  reasonable  time 
and  under  a  suitable  penalty. 


5.  Partial  Assignation  of  a  Recorded  Bond  and  Disposition  in 

Security  where  Holders  have  acquired  Right  by  a  Series  of 
TiUes. 

We,  a,  B,  and  C  {desiffnatioiis),  sole  surviving  original  and  assumed 
trustees  of  the  deceased  G  (designation),  acting  under  the  Trust- 
Disposition  and  Settlement  and  Deed  of  Assumption  after  mentioned, 
IN  CONSIDERATION  of*the  sum  of  £  sterling,  now  paid  to  us  as 
trustees  foresaid  by  T  (designation),  DO  hereby  assign  and  dispone, 
but  only  to  the  extent  after  mentioned,  to  and  in  favour  of  the 
said  T,  and  his  executors  (or  heirs  excluding  executors)  and  assignees 
whomsoever,  a  Bond  and  Disposition  in  Security,  dated  '        , 

and  recorded  as  after  mentioned,  for  the  sum  of  £  sterling, 

granted  by  Y  (designation)  in  favour  of  Z  (designation),  with  interest 
from  the  day  of  ;  and  also  All  and  whole 

{here  describe  or  validly  refer  to  the  lands,  and  specify  or  refer  to 
real  burdens,  conditions,  &c.,  if  any,  all  as  in  Form  2,  p.  330),  all  as 
specified  and  described  in  said  Bond  and  Disposition  in  Security, 
recorded  in  (specify  Register  of  Sasines  and  date  of  recording) :  Bur 
declaring  hereby  that  these  presents  do  and  shall  convey  the  said 
Bond  and  Disposition  in  Security  only  to  the  extent  of  £  sterling 
of  principal,  with  the  interest  thereof  and  penalties  correspondiiig 
thereto,  and  the  lands  and  others  therein  contained  and  hereinbefore 
described  (or  referred  to),  in  security  of  the  sums  hereby  assigned. 
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only  and  to  the  effect  of  giving  a  preference  over  the  said  lands  and 
others  to  our  said  assignee  and  his  foresaids  as  in  right  of  the  said 
sums  hereby  assigned  pari  passu  with  the  security  and  preference 
held  by  the  parties  now  in  right  of  the  remainder  (or  with  us,  the 
granters  hereof,  as  in  right  of  the  remainder,  as  the  case  tnay  he)  of 
the  sums — ^principal,  interest,  and  penalties — contained  in  said  Bond 
and  Disposition  in  Security:  To  which  Bond  and  Disposition  in. 
Security,  sums  of  money  thereby  due,  and  lands  and  others  therein 
contained,  we,  as  trustees  foresaid,  acquired  right  {if  only  to  a  part, 
to  the  extent  foresaid),  conform  to  the  following  writs,  viz. — {First) 
Assignation  of  said  Bond  and  Disposition  in  Security  {if  partial,  to 
the  extent  foresaid),  granted  by  the  said  Z  in  favour  of  the  said  G, 
dated  ,  and  recorded  {specify  Register  of  Sasines  and  date 

of  recording))  {Secoml)  Trust-Disposition  and  Settlement  by  the 
said  deceased  G,  dated  ,  and  registered  in  the  Books  of 

Council  and  Session  ,  in  favour  of  us,  the  said  A  and 

B,  and  of  D,  who  declined  to  accept,  as  trustees,  for  the  ends,  uses, 
and  purposes  therein  expressed;  {Third)  Notarial  Instrument  in 
favour  of  us,  the  said  A  and  B,  as  trustees  and  executors  duly 
confirmed  of  the  said  6,  proceeding  on  the  general  conveyance 
contained  in  said  Trust-Disposition  and  Settlement,  recorded  in 
{specify  register  and  date  of  recording) ;  and  {Lastly)  Deed  of 
Assumption  and  Conveyance  by  us,  the  said  A  and  B,  as  trustees 
foresaid,  in  favour  of  ourselves  and  the  said  C  as  trustees  under 
the  foresaid  Trust-Disposition  and  Settlement,  dated  , 

and  recorded  {specify  Register  of  Sasines  and  dale  of  recording): 
And  we  have  herewith  delivered  to  the  said  T  the  said  Bond  and 
Disposition  in  Security,  and  also  the  said  assignation  and  Notarial 
Instrument,  being  the  write  first  and  third  above-mentioned,  but 
under  obligation  to  make  said  Bond  and  Disposition  in  Security 
furthcoming  to  all  parties  having  right  thereto  {or  to  us  and  our 
assignees  as  in  right  of  the  remainder  of  the  sums  therein  contained), 
on  a  receipt  and  obligation  for  redelivery  within  a  reasonable  time, 
and  under  a  suitable  penalty:  And  we  bind  ourselves,  as  trustees 
foresaid,  and  our  successors  in  office,  to  make  the  foresaid  Trust- 
Disposition  and  Settlement,  and  Deed  of  Assumption,  or  extracts 
thereof,  furthcoming  to  the  said  T  and  his  foresaids  on  all  necessary 
occasions  on  a  like  receipt  and  obligation  for  redelivery, — In  witness 

WHEREOF,  &C. 
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&  Assignation  of  a  Cash-Credit  Bond  and  Disposition  in 

Security  granted  in  Security  of  a  Cash-Credit. 

Sach  bonds  can  be  transferred  only  to  the  e£fect  of  placing  a  new 
creditor  in  the  right  of  the  sum  or  balance  due  thereon  at  the  date  of 
the  transfer,  but  not  so  as  to  authorise  an  operating  account  with 
the  new  creditor,  and  this  transfer  is  consequently  of  comparatively  rare 
occurrence : — 

We,  the  Bank  (describe  or  specijy  the  bank  as  in  the 

bond),  IN  CONSIDERATION  of  the  sum  of  £  sterling  now 

paid  to  us  (ar  to  our  manager  or  cashier,  as  the  case  may  be,  for 
our  behoof),  by  B  {designation),  DO  hereby  ASSIGN  and  dispone  to 
and  in  favour  of  the  said  B,  his  executors  (or  heirs  excluding 
executors)  and  assignees  whomsoever,  a  Bond  and  Disposition  in 
Security,   dated  ,   and   recorded   as   after   mentioned, 

granted  by  C  (designation)  in  our  favour,  for  the  sum  of  £ 
sterling,  or  such  part  or  parts  thereof  as  should  at  any  time  be 
due  upon  a  current  cash-account  to  the  amount  of  £  sterling, 

which  the  court  of  directors  of  the  said  Bank  agreed 

to  allow  to  be  kept  in  the  name  of  the  said  C  in  the  books  of  the 
said  bank,  and  to  be  operated  upon  by  him,  or  any  person 

or  persons  duly  authorised  by  him  to  that  efifect :  By  which  Bond  and 
Disposition  in  Security  it  is  declared,  i7iter  alia,  that  a  certificate  or 
stated  account  to  be  made  out  from  the  books  of  said  bank,  and 
signed  by  our  manager,  cashier,  secretary,  or  accountant  for  the  time 
time  being  (or  otherwise,  as  the  case  niay  be,  following  'precisely  the 
terms  of  the  bond),  should  ascertain  and  constitute  a  balance  and 
charge  against  the  said  C  and  his  foresaids  under  the  said  Bond 
and  Disposition  in  Security ;  as  also  a  certificate  or  stated  account 
endorsed  hereon,  dated  ,  under  the  hand  of  , 

our  present  cashier  (or  other  officer,  as  the  case  may  be),  instructing 
that  the  balance  now  due  on  the  foresaid  cash-account  amounts 
to  the  sum  of  £  ,  which  certificate  is  also  subscribed 

by  the  said  C  in  token  of  the  same  being  correct,  and  of  the  said 
balance  -being  justly  due  by  him  on  the  said  cash-account;  and 
also  All  and  Whole,  &c.  (complete  as  in  the  case  of  an  ordinary 
assignation). 

Securities  for  cash-credit  accounts  are  redeemable  without  premonition. 
If  premonition  is  stipulated  for  as  part  of  the  arrangement  under  which 
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the  transfer  takes  place,  a  separate  agreement  on  that  point  with  the 
debtor  will  be  necessary,  and  this  ought  to  be  recorded  in  the  appropriate 
Begister  of  Sasines. 


7.  Assignation  of  a  Bond  and  Disposition  In  Security  where  the 

original  Personal  Obligation  has  been  Discharged  and  a  new 
Fersonal  Bond  of  Corroboration  granted. 

I,  A  (designation),  IN  consideration  of  the  sum  of  £ 
sterling  now  paid  to  me  by  B  (designation),  DO  hereby  assign  and 
DISPONE  to  and  in  favour  of  the  said  B,  his  executors  (or  heirs 
excluding  executors)  and  assignees  whomsoever  (in  the  first  place), 
a  Bond  and  Disposition  in  Security,  dated  (and  when 

recorded,  add — recorded  as  after  mentioned),  for  the  sum  of  £ 
sterling,  granted  by  C  (designation)  in  my  favour ;  declaring  always 
that  the  personal  obligations  contained  in  the  said  Bond  and  Dis- 
position in  Security  have  been  discharged  by  me  in  so  far  as  these 
aflfect  the  said  C  and  his  heirs,  conform  to  discharge  in  favour  of 
the  said  C,  dated  ,  and  (if  this  be  so)  recorded  in  the 

(specify  Register  of  Sasines  and  date  of  registration),  and  the  Bond 
of  Corroboration  hereinafter  assigned,  substituted  therefor,  with 
interest  on  said  sum  of  £  from  the  day  of 

(specify  date);  and  also  All  and  Whole  (here  describe  or  validly 
refer  to  the  lands,  and  also  specify  or  refer  to  real  burdens,  conditionSy 
(fee,  if  any,  as  before  directed,  p.  330),  all  as  specified  and  described 
in  the  said  Bond  and  Disposition  in  Security,  recorded  (here  specify 
the  Register  of  SoMnes  and  date  of  registration  ;  if  the  granter  of  the 
assignation  is  not  the  oi*iginal  creditor,  make  the  necessary  alterations 
above,  and  add — ^To  which  Bond  and  Disposition  in  Security  I 
acquired  right  by  the  following  titles,  viz. — here  narrate  titles): 
And  (in  the  second  place)  I  hereby  assign  to  the  said  B  and 
his  foresaids  a  Personal  Bond  of  Corroboration  for  the  sum  of 
£  sterling  of  principal,  with  interest  and  penalties  con- 

tained in  said  bond,  dated  (specify  date),  and  granted  in  my  favour 
by  D  (designation),  who  is  now  the  proprietor  of  said  lands  and 
others  (if  the  cedent  has  acquired  right  to  the  Bond  of  Corrobora- 
tion by  a  series  of  titles,  the  connecting  links  will  here  be  specified 
in  like  manner  as  in  the  case  of  the  original  bond). — ^In  witness 

WHEREOF,   &C. 
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8.  Assignation  of  a  Bond  and  Assignation  and  Disposition  in 

Security  coTttaining  Assignation  of  a  Policy  of  Assurance  on 
the  Debtor's  Life,  and  Conveyance  of  his  Interest  in  Entailed 
Lands  in  Security. 

I,  A  (designation),  in  consideration  of  the  sum  of  £ 
sterling,  now  paid  to  me  by  B  (designation),  DO  hereby  assign  and 
DJSPONE  to  and  in  favour  of  the  said  B,  his  executors  (or  heirs 
exdnding  executors)  and  assignees  whomsoever,  a  Bond  and  Assigna- 
tion and  Disposition  in  Security,  dated  the  day  of  , 
and  recorded  as  after  mentioned,  granted  by  C  (designation),  in  my 
favour,  for  the  sum  of  £  sterling,  and  by  which  the 
said  C  also  bound  himself,  and  his  heirs,  executors,  and  representa- 
tives whomsoever,  to  pay  or  cause  to  be  paid  the  annual  premium 
of  £  sterling  on  the  Policy  of  Assurance  therein  and 
hereinafter  assigned,  yearly  during  the  life  of  the  said  C,  or  so 
long  as  the  said  principal  sum  of  £  ,  or  any  portion  thereof, 
should  remain  unpaid,  and  the  additional  premiums  which  might 
become  due  in  the  events  therein  mentioned,  and  also  the  additional 
sum  of  £  sterling,  yearly  during  the  life  of  the  said  C, 
or  so  long  as  the  sum  thereby  due,  or  any  portion  thereof,  should 
remain  impaid,  to  be  applied  in  or  towards  payment  of  the  said 
additional  premiums  of  insurance,  and  all  loss  and  damage  to  become 
due  in  any  of  the  events  therein  mentioned,  with  interest  and 
expenses,  all  as  therein  more  particularly  set  forth,  and  to  pay  and 
perform  the  whole  other  conditions  and  obligations  relative  to  the 
said  policy,  and  renewed  or  new  policy  or  policies,  of  insurance 
therein  contained,  and  herein  held  as  repeated  brevitatis  causa,  with 
INTEREST  on  the  said  principal  sum  of  £  from  the  (insert 
date):  And  ai^o,  I  hereby  assign  to  the  said  B  and  his  foresaids 
a  Policy  of  Assurance  (here  will  follow  the  specification  and  recital 
of  the  Policy  of  Assurance  as  contained  in  the  bond  assigned),  with  all 
the  right  and  interest  which  I  have  in  or  to  the  said  Policy  of 
Assurance,  and  all  claim,  benefit,  or  advantage  which  may  arise 
thereby  in  any  manner  of  way,  with  full  power  to  my  said  assignee 
to  uplift  and  receive  the  sums  which  may  thereby  become  due,  and 
to  discharge  or  assign  and  convey  the  same,  and  generally  to  do 
everything  in  the  premises  which  I  could  have  done  before  granting 

JUK.  s. — h  22 
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hereof;  which  assignation  I  bind  myself  and  my  heirs  and  repre- 
sentatives whomsoever,  to  warrant  from  fact  and  deed :  Dbglaring 
ALWAYS  that  in  case  during  the  life  of  the  said  C,  the  said  B  or 
his  foresaids  shall  receive  payment  of  the  foresaid  principal  sum 
of  £  sterling,  interest  thereof,  and  penalties  therein  stipu- 

lated, in  case  of  failure,  if  incurred,  and  of  the  whole  other  sums 
due  to  them  under  the  said  Bond  and  Assignation  and  Disposition 
in  Security  {here  will  follow  the  obligation  on  the  assignee  to  retrocess 
in  the  policy,  or,  alte7*naiively,  to  a^xount  for  the  proceeds,  as  in  the 
bond  assigned,  mutatis  mutandis) :  And  declaring  further  that  in 
case  and  so  far  as  the  said  B  or  his  foresaids  shall  receive  the  said 
additional  yearly  sum  of  £  sterling,  he  or  they  shall  be 

bound  to  account  to  the  said  C  and  his  foresaids  for  the  surplus, 
if  any,  in  their  hands,  after  satisfying  the  purposes  for  which  the 
same  is  made  payable,  according  as  the  intromissions  of  the  said 
B  or  his  foresaids  shall  be  instructed  by  an  account  under  their 
hand,  without  the  necessity  of  any  further  voucher:  And  also,  I 
hereby  dispone  to  the  said  B  and  his  foresaids,  heritably,  but 
redeemably,  as  mentioned  in  said  Bond  and  Assignation  and  Dis- 
position in  Security,  yet  irredeemably  in  the  event  of  a  sale  by 
virtue  thereof.  All  and  "Whole  {hei^e  describe  or  validly  refer  to  the 
subjects  and  real  burdens,  conditions,  &c,,  otJier  than  those  of  the  entail, 
if  any,  in  the  same  terms  as  in  the  bond,  where  this  is  nM  too 
long;  or  as  in  Form  1,  p.  330);  all  as  specified  and  described  in 
the  said  Bond  and  Assignation  and  Disposition  in  Security,  recorded 
in  the  {specify  Register  of  Sasines  and  date  of  registration):  Bur 
whereas  the  said  C  holds  the  lands  and  others  disponed  by  said 
Bond  and  Assignation  and  Disposition  in  Security,  by  virtue  of  a 
Deed  of  Entail  (here  will  follow,  mutatis  mutandis,  the  declarations 
applicable  to  the  entail  as  contained  in  the  bond,  &c,,  assigned  down 
to  the  Assignation  of  Bents,  p.  306). — In  witness  whereof,  &a 


9.  Assignation  of  a  Bond  of  Annual-Rent  granted  by  an  Heir  of 

Entail  over  an  Entailed  Estate. 

I,  A  (designation),  IN  consideration  of  the  sum  of  £ 
sterling,  now  paid  to  me  by  B  (designation),  do  hereby  assign  and 
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DISPONE  to  and  in  favour  of  the  said  B,  his  executors  (or  heirs 
excluding  executors)  and  assignees  whomsoever,  a  Bond  of  Annual- 
Bent,  dated  ,  granted  in  my  favour  by  C  {designation),  heir 
of  entail  in  possession  of  the  entailed  lands  and  estate  of  X,  in  the 
County  of  G,  in  virtue  of  the  "  Entail  Acts,"  for  payment  to  me  and 
my  heirs  and  assignees  of  an  annual  rent  of  £  sterling,  being 
an  annual  rent  at  the  rate  of  £7,  2s.  sterling  for  every  £100  of  the 
sum  of  £  ,  yearly  during  the  full  period  of  twenty-five  years 
after  the  day  of  ,  being  the  date  of  the  decree 
authorising  the  said  charge,  and  that  half-yearly  during  the  said 
last-mentioned  period,  at  the  terms  of  Whitsunday  and  Martinmas 
{or  as  the  case  may  be)  in  each  year,  by  equal  portions,  my  said 
assignees  having  right  to  the  annual  rents  to  become  due  under  the 
said  Bond  of  Annual-Eent  from  and  after  the  date  hereof  (or  as  the 
ease  may  he)]  and  also  NOT  only  All  and  Whole,  &c.  (here  wUl 
follow  a  specification  of  the  annual  rents  to  be  uplifted  out  of  the  lands 
described  in  the  Bond  of  Annuai-Bent),  But  also  All  and  Whole 
{here  will  follow  a  description  or  reference  to  the  lands  disponed  in 
security),  all  as  specified  and  described  in  the  said  Bond  of  Annual- 
Kent,  recorded  (specify  tJie  Begister  ofSasines  and  date  of  registration.) 
— In  wttness  whereof,  &c. 


10.  Assignation  of  a  Bond  of  Annuity  and  Disposition  in 

Security. 

I,  A  (designation),  IN  consideration  of  the  sum  of  £ 
sterling  now  paid  to  me  by  B  (designation),  do  hereby  assign  and 
DISPONE  to  and  in  favour  of  the  said  B,  his  executors  (or  heirs 
excluding  executors)  and  assignees  whomsoever,  a  Bond  of  Annuity 
and  Disposition  in  Security,  dated  the  day  of 

(if  recorded,  say — and  recorded  as  after  mentioned),  granted  by  C 
{designation)  in  my  favour,  for  payment  to  me  or  my  assignees 
during  all  the  days  of  my  (or  his,  as  the  com  may  be)  life  of  an 
annuity  or  yearly  sum  of  £  sterling,  free  of  all  burdens  and 

deductions  whatsoever,  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas,  by  equal  portions,  the  first  term's  payment  of  said 
annuity  falling  due  to  my  said  assignees,  in  virtue  hereof,  being 
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that  which  will  become  payable  at  the  term  of  next,  for  the 

half-year  preceding  {or  following,  as  the  case  may  he) ;  and  also  All 
AND  Whole,  &c.  (here  describe  or  validly  refer  to  tlie  latids  or  other 
security  subject)^  all  as  specified  and  described  in  the  said  Bond  of 
Annuity  and  Disposition  in  Security,  dated  and  recorded  (specify 
JRegister  of  Sasines  and  date  of  recording), — In  witness  WHEREOF,  &c. 


11.  Assignation  of  a  Bond  of  Annuity  granted  by  an  Heir  of 
Entail  in  favour  of  his  Wife,  in  virtue  of  the  Powers  contaitied 
in  tlie  Aberdeen  Act,  5  Geo,  IV,  c,  87). 

I,  A  (designatian),  IN  CONSIDERATION  of  the  sum  of  £ 
sterling  now  paid  to  me  by  B  (designation),  DO  hereby  assign  and 
DISPONE  to  and  in  favour  of  the  said  B,  his  executors  (or  heirs 
excluding  executors)  and  assignees  whomsoever,  a  Bond  of  Annuity, 
dated  (if  recorded,  say — and  recorded  as  after-mentioned), 

granted  by  the  now  deceased  D  (designation),  then  heir  of  entail  in 
possession  of  the  entailed  lands  and  estate  of  X  and  others  therein 
described,  in  virtue  of  the  powers  conferred  by  the  Entail  Provisions 
Act,  1824,  in  my  favour  (or,  if  necessary,  say — ^in  favour  of  me,  the 
said  A,  therein  designed ;  here  state  designation  of  the  present  granter 
as  contained  in  the  bond),  in  liferent  during  all  the  days  of  my  life 
after  his  decease,  in  case  I  should  survive  him,  for  a  free  liferent 
annuity  of  £  sterling,  exempted  from  all  burdens  and 

deductions  whatsoever  (or  otherwise,  as  in  bond;  and  if  subfect  to 
restriction,  say — but  subject  to  restriction  always  to  the  extent 
therein  and  after  specified,  in  the  event  and  during  the  period 
therein  and  after  mentioned),  to  be  uplifted  and  taken  at  two  terms 
in  the  year,  Whitsunday  and  Martinmas,  by  equal  portions,  with 
penalty  and  interest  as  therein  specified,  furth  of  All  and  Whole 
(here  describe  m^  validly  refer  to  the  subjects  mit  of  which  the  annuity  is 
payable,  and  specify  or  refer  to  real  burdens,  &c,,  if  any,  all  as  in  the 
bond),  or  furth  of  any  part  or  portion  thereof,  and  readiest  rents,, 
profits,  and  duties  of  the  same,  all  as  specified  and  described  in  said 
Bond  of  Annuity,  which  is  recorded  in  the  (specify  Register  of  Sasines 
and  date  of  recoiling) :  Providing  always  and  declaring  that  in 
case,  &c.  (here  will  folloio  the  recited  of  the  claicse  of  restriction,  if  any) : 
And  further  declaring  that  the  said  annuity  (if  subfect  to  restriction 
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— restrictable  as  aforesaid  to  the  extent,  in  the  event,  and  during 
the  period  before  specified)  was  provided  under  all  the  conditions, 
restrictions,  and  limitations  contained  in  the  foresaid  Act  of 
Parliament  and  other  Entail  Statutes,  in  so  far  as  the  same  are 
applicable  thereto,  and  that  these  presents  are  granted  under  said 
conditions,  restrictions,  and  limitations,  and  not  otherwise,  and  that 
the  first  term's  payment  of  said  annuity  to  be  made  to  my  assignees 
in  virtue  hereof  shall  be  that  which  will  be  due  under  the  said  Bond 
of  Annuity  at  the  term  of  next  for  the  half-year  preceding 

{or  following,  as  the  case  may  he), — In  witness  whereof,  &c. 

Such  annuities  are  more  frequently  assigned  by  way  of  Bond  and 
Assignation  in  Security  for  advances,  the  security  including  an  assigna- 
tion of  a  policy  or  policies  of  insurance  on  the  granter's  life  in  terms 
similar  to  bonds  by  an  heir  of  entail,  of  which  examples  have  been  already 
given. 


12.  Disposition  and  Assignation  of  a  Right  in  Security  constituted 

by  Decree  of  Adjudication  and  Infeftment 

I,  A,  {designation),  IN  consideration  of  the  sum  of  £ 
sterling  now  paid  to  me  by  B  {designation),  DO  hereby  SELL  and 
DISPONE  to  and  in  favour  of  the  said  B,  and  his  executors  {or  heiis 
excluding  executors)  and  assignees  whomsoever,  heritably,  but  under 
reversion,  conform  to  law,  All  and  Whole  {here  describe  or  validly 
refer  to  the  lands  and  real  burdens,  conditions,  &c.,  if  any,  as  before 
directed),  but  under  reversion  as  aforesaid :  And  I  assign  the  writs, 
and  specially,  without  prejudice  to  the  said  generality,  a  Decreet  of 
Adjudication  of  the  said  lands  and  others,  obtained  at  my  instance 
against  C  {designation),  whereby  the  said  lands  were  adjudged  and 
decerned  and  declared  to  belong  to  me  for  payment  of  the  accumu- 
lated sums  of  £  ,  due  to  me  as  therein  specified,  with  the 
interest  thereof  during  the  not  -  redemption ;  And  I  have  here- 
with delivered  up  the  writs  hereby  specially  assigned,  conform  to 
inventory  thereof  annexed  and  subscribed  by  me  as  relative  hereto : 
And  I  assign  all  right  which  I  have  to  obtain  delivery  or  exhibition 
of  the  writs  of  the  lands  foresaid  which  are  not  herewith  delivered 
up :  And  I  assign  the  sums  contained  in  and  due  by  the  said  Decreet 


342  HERITABLE   SECURITIES 

Adjudication,  and  grounds  and  warrants  thereof,  on  payment  whereof 
the  said  lands  and  others  are  redeemable:  And  I  assign  the  rents 
now  due  and  to  become  due  during  the  not-redemption :  And  I 
grant  warrandice  from  my  own  facts  and  deeds  only :  And  I  consent 
to  registration  hereof  for  preservation. — In  'witness  avhereof,  &c. 

If  the  Decree  of  Adjudication  has  itself  been  recorded  in  the  Register 
of  Sasines,  it  will,  in  the  clause  of  assignation  of  writs,  be  referred  to  by 
its  date  and  the  date  of  recording,  and  the  necessary  alterations  made  in 
the  style. 


18.  Assignation  by  an  Heritable  Creditor,  In  favour  of  the 

Purchaser  of  an  Estate,  of  a  BoTid  and  Dispositimi  in 
Security  over  the  Estate,  to  be  held  as  a  Collateral  Secui'Uy  of 
the  Purchase. 

I,  A  {designation),  CONSIDERING  that  I  have  right  to  the  Bond 
and  Disposition  in  Security  after  specified,  granted  by  B  (dcsignatian\ 
over  the  lands  and  others  after  described,  and  that  the  said  lands 
and  others  have  been  purchased  from  the  said  B  by  C  (designation), 
and  it  has,  inier  alia,  been  arranged  that  on  payment  to  me  of  the 
simis  contained  in  the  said  Bond  and  Disposition  in  Security  the 
same  shall  be  assigned  by  me  to  the  said  C,  to  be  held  by  him  as  a 
collateral  security  pro  tanto  of  his  purchase,  as  hereinafter  more  fully 
expressed:  Therefore,  in  consideration  of  the  sum  of  £ 
sterling  now  paid  to  me  by  the  said  C,  with  the  approval  of  the 
said  B,  as  signified  by  his  subscription  hereto,  and  which  sum  so 
paid  to  me  the  said  B  hereby  declares  to  be  a  payment  to  account 
of  the  price  of  the  said  lands  and  others  due  to  him,  and  of  which 
sum  so  paid  he  discharges  the  said  C  and  his  heirs  and  successors 
whomsoever,  I  do  hereby  assign  and  dispone  to  and  in  favour  of 
the  said  C,  and  his  heirs,  excluding  executors  {or  as  may  he  desired), 
and  assignees  whomsoever,  a  Bond  and  Disposition  in  Security,  &c* 
{as  in  Form  1,  doian  to  the  testing  dause):  Providing  always  and 
declaring  that  these  presents  are  granted,  and  shall  be  accepted 
and  held,  by  the  said  C  and  his  foresaids  only  as  a  collateral  security 
pro  tanto  of  his  purchase  of  the  lands  and  others  foresaid,  and  that 
the  personal  obligations  contained  in  the  foresaid  Bond  and  Dis- 
position in  Security,  and  which  are  hereby  assigned,  shall  nowise  be 
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used  against  the  said  B  or  his  foresaids  unless  the  lands  and  others 
foresaid  shall  be  evicted  from  the  said  C  or  his  foresaids  on  account 
of  any  act  or  deed  of  the  said  B,  or  any  defect  in  his  title  to  the 
said  lands  {or  as  tlie  case  niay  he) :  But  without  prejudice  to  the  said 
C  or  his  foresaids,  using  the  said  Bond  and  Disposition  in  Security 
and  these  presents  in  any  question  of  competition,  or  otherwise,  as 
against  third  parties,  at  any  time  and  in  any  way  he  or  they  may 
think  proper. — In  witness  whereof,  &c. 

This  assignation  must  be  subscribed  by  B  as  well  as  A,  and  is  usually 
inoorporated  in  the  dispositioa  of  the  hinds  in  favour  of  the  purchaser. 


It 

Cf 


(f 


14.  Transmission  of  the  Debtor's  Obligation  in  a  Bond  a7id  Dis- 
position in  Security  by  an  Affreement  in  gremio  of  a  Conveyance 
of  the  Security  Subjects, 

By  section  47  of  the  Conveyancing  Act  of  1874  it  is  enacted  that  "an 
"  heritable  security  for  money  duly  constituted  upon  an  '  estate  in  land '  '^ 
(subject  to  the  limitation  provided  by  the  Act  in  the  case  of  an  heir) 
shall,  together  with  any  personal  obligation  to  pay  principal,  interest, 
and  penalty  contained  in  the  deed  or  mstrument  whereby  the  security 
*'  is  constituted,  transmit  against  any  person  taking  such  estate  by  sue- 
"  cession,  gift,  or  bequest,  or  by  conveyance  when  an  agreement  to  that 
effect  appears  in  gremio  of  the  conveyance,  and  shall  be  a  burden  upon 
his  title  in  the  same  manner  as  it  was  upon  that  of  his  ancestor  or 
"  author,  without  the  necessity  of  a  bond  of  corroboration  or  other  deed 
"  or  procedure." 

Where  it  is  arranged  that  the  purchaser  shall  undertake  the  personal 
obligations  in  an  existing  security,  the  narrative  clause  of  the  disposition 
may  be  expressed  as  follows : — 

I,  A  (desiffTiatian),  heritable  proprietor  of  the  subjects  hereinafter 
disponed,  IN  consideration  of  the  sum  of  £  sterlings 

instantly  paid  to  me  by  B  (desiffnation),  of  which  I  hereby  acknow- 
ledge the  receipt,  and  also  in  consideration  of  his  freeing  and 
relieving  me  of  the  sum  of  £  sterling  contained  in  a 

Bond  and  Disposition  in  Security  over  said  subjects  granted 
by  me  (or  as  the  case  may  be)  in  favour  of  C  (designation), 
dated  ,  and  recorded  (specify  Register  of  Sasines  and  date  of 

recording),  and  interest  and  penalties  therein  contained,  it  being 
hereby  agreed,  as  the  said  B  by  his  subscription  hereto  (or  by 
acceptance  hereof)  agrees  and  declares,  that  the  heritable  security 
thereby  constituted  with  the  said  sum  of  £  interest  thereof 
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from  the  term  of  entry  hereinafter  specified,  and  the  whole  other 
personal  obligations  therein  contained,  shall  transmit  against  him  and 
be  a  burden  on  his  title  in  terms  of  the  forty-seventh  section  of  the 
"  Conveyancing  (Scotland)  Act,  1874,"  the  said  two  sums  of  £ 
and  £  ,  amounting  together  to  the  sum  of  £  sterling, 

being  the  agreed-on  price  of  said  subjects. — ^Do  hereby  sell  and 
DISPONE,  &a(a) 

Such  an  agreement  does  not  relieve  the  original  granter  of  the 
bond  in  any  question  with  the  creditor.(6)  If  that  be  desired,  the 
creditor  should  be  made  a  party  to  the  conveyance,  to  the  effect  of  dis- 
charfi;ing  the  seller  of  his  personal  obligations  under  the  bond.  It  is 
usual  to  except  the  existing  security  from  the  warrandice. 


SECTION  IX 

TRANSMISSION  OF  REAL  BURDENS 

By  section  30  of  the  Conveyancing  Act  of  1874  it  is  provided  that 
"  real  burdens  upon  land  may  be  assigned,  conveyed  or  transferred,  and 
**  extinguished  or  restricted,  and  titles  thereto  may  be  completed,  as 
'*  nearly  as  may  be  in  the  same  manner  as  in  the  case  of  heritable 
**  securities  constituted  or  requiring  to  be  constituted  by  infeftment  in 
"  favour  of  the  creditor,  as  defined  by  '  The  Titles  to  Land  Consolidation 
"  *  (Scotland)  Act,  1868,'  and  the  whole  provisions,  enactments,  and  forms 
'*  of  that  Act  and  of  this  Act  relative  to  the  assignation,  conveyance,  or 
"  transference,  and  extinction  or  restriction  of  bonds  and  dispositions  in 
"  security,  and  other  heritable  securities  constituted  or  requiring  to  be 
"  constituted  by  infeftment  as  aforesaid,  and  to  the  completing  of  titles 
'*  thereto,  and  also  the  forms  referred  to,  as  well  as  the  provisions  and 
"  enactments  contained  in  section  117  of  the  said  Act,  shall  be  taken  to 
**  apply,  and  shall  apply,  as  nearly  as  may  be,  to  real  burdens  upon 
"  land." 

1.  Assignation  of  a  Personal  Bond  and  relative  Real  Burden 

created  by  a  Recorded  Disposition. 

I,  A  (designation),  IN  CONSIDERATION  of  the  sum  of  £ 
sterling,  now  paid  to  me  by  B  (designation),  DO  hereby  ASSIGN  and 


(a)  Terms  of  a  disposition  held  sufficient  to  transmit  the  personal  obligation 
to  disponee  (fVright's  Trustees  v.  M'Laren,  1891,  18  R.  841).  Terms  held  insuffi- 
cient (Ritchie  d:  Sturrock  v.  The  Dullatur  Feuing  Co.,  Ltd,,  1881,  9  R.  368 ;  and 
Carrick,  d:c,  v.  Rodger,  Watt  d:  Paul,  dec,  1881,  9  R.  242). 

(6)  University  of  Glasgow  v.  YuilVs  Trustee,  1882,  9  R.  643. 
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DISPONE  to  and  in  favour  of  the  said  B,  and  his  executors  (or  heirs, 
excluding  executors)  and  assignees  whomsoever — (in  the  first  place) 
a  bond,  dated  ,  for  the  sum  of  £  sterling,  granted 

by  C  (designation),  in  my  favour,  with  interest  from  the  (specify  date) ; 
and  (in  the  secoTvd  place)  the  real  and  preferable  lien  and  burden  for 
payment  of  the  sums  contained  in  and  due  by  said  bond,  and  for 
said  bond  itself,  created  by  a  disposition,  dated  the  day  of 

,  and  recorded  as  after  mentioned,  granted  by  me  in  favour 
of  the  said  C  over  the  following  lands  and  others  thereby  conveyed, 
viz..  All  and  Whole  (here  describe  or  validly  refer  to  the  lands),  all 
as  specified  and  described  in  the  said  disposition,  recorded  (specify 
lUffister  of  Sasines  and  date  of  registration)  \  And  I  have  here- 
with delivered  up  the  said  bond:  And  I  assign  all  right  which  I 
may  have  to  exhibition  of  the  foresaid  disposition. — In  witness 

WHEREOF,  &C 

As  to  the  variations  necessary  where  only  a  portion  of  the  sum  in 
the  bond  and  of  the  relative  real  burden  is  assigned,  and  where  the  cedent 
is  not  the  original  creditor,  see  the  forms  as  to  Bonds  and  Dispositions  in 
Security. 


2.  Assignatioiiy  or  Disposition  and  Assignation,  of  a 

Ground'Anniud, 

I,  A  (designation),  IN  consideration  of  the  sum  of  £ 
sterling  now  paid  to  me  by  B  (designation),  do  hereby  SELL,  ASSIGN, 
and  DISPONE  to  and  in  favour  of  the  said  B,  and  his  heirs  and  assignees 
whomsoever,  heritably  and  irredeemably,  not  only  a  free  yearly 
ground-rent  or  ground-annual  of  £  sterling,  to  be  uplifted 

and  taken  by  the  said  B,  in  virtue  of  a  Contract  of  Ground- Annual 
entered  into  between  me,  the  said  A,  on  the  one  part,  and  C  (designa^ 
tion),  on  the  other  part,  dated  ,  and  recorded  (specify  Register 

of  Sasines  and  date  of  registration),  furth  of  and  from  the  subjects 
therein  and  hereinafter  described  (or  referred  to),  or  furth  of  any 
part  or  portion  thereof,  and  readiest  rents,  maills,  and  duties  of  the 
same,  commencing  the  first  term's  uplifting  of  said  ground-annual  at 
the  term  of  next  for  the  half-year  preceding,  and  the  next 

term's  uplifting  at  thereafter,  and  so  forth  at  the  said  two 

terms  in  all  time  coming,  with  the  further  sum  of  £  in  name 
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of  grassum  at  the  term  of  ,  in  the  year  19     ,  and  at  the  same 

term  in  every  year  thereafter,  and  with  penalty,  interest,  and 

consequents  of  said  ground-annual  and  grassum,  all  as  specified  in 
the  said  Contract  of  Ground-Annual,  and  herein  held  as  repeated 
brevitatis  causa  with  the  said  contraict  itself  and  whole  clauses  and 
obligations  therein  contained,  and  all  actions,  diligence,  and  execution 
competent  thereon ;  but  also  All  and  Whole  (here  describe  or  validly 
refer  to  description  of  the  subjects  out  of  which  the  ground-annual  is 
payable,  adding — with  the  parts  and  pertinents  thereof,  and  my  whole 
right,  title,  and  interest  therein ;  and  refer  to  any  real  burdens,  con- 
ditions, &c.,  constituted  by  previous  investitures  or  by  the  Contra/^t  oj 
Oround'AnnuM  itself,  in  the  fonn  of  Schedule  D  of  the  Consolidation 
Act  of  1868,  or  of  Schedule  H  of  the  Conveyancing  (Scotland)  Act, 
1874);  AND  THAT  IN  REAL  SECURITY  to  the  said  B  and  his  foresaids 
of  the  foresaid  yearly  ground-rent  or  ground-annual,  grassum,  interest, 
and  others  before  specified  or  referred  to,  and  of  the  whole  other  pay- 
ments or  prestations,  conditions,  obligations,  and  others  incumbent  on 
the  said  C  by  the  said  Contract  of  Ground-Annual :  With  entry  at 
(specify  date), — In  witness  whereof,  &c. 


SECTION  X 


COMPLETION  OF  THE   TITLE   OF  ASSIGNEES,   GENEEAL 
DISPONEES,  EXECUTORS-NOMINATE,  &c. 

I.  Where  the  Bond  has  been  Eecorded,  or  where  the  Cedent, 
IF  NOT  THE  Original  Creditor,  has  a  Eecorded  Title. 

If  the  bond,  or  a  Notarial  Instrument  thereon,  in  the  form  of  which 
a  style  has  been  given  at  p.  328,  supra^  has  been  recorded,  or  where  the 
cedent,  if  not  the  original  creditor,  has  a  recorded  title,  the  title  of  a 
person  acquiring  right  by  assignation  may  be  completed  by  registration 
of  the  assignation,  with  an  ordinary  warrant  of  registration  thereon  on 
his  behalf  in  the  appropriate  Eegister  of  Sasines ;  but  when  the  assigna- 
tion is  contained  in  any  deed  which  it  is  not  desired  to  record  at  length, 
the  assignee's  title  will  be  completed  (1)  where  the  deed  contains  a 
clause  of  direction,  by  registration  of  the  portions  of  the  deed  directed  to 
be  recorded,  with  a  warrant  of  registration  in  the  form  of  Schedule  (F), 
No.  2,  of  the  Consolidation  Act  of  1868 ;  or  (2)  by  expeding  and  recording 
with  an  ordinary  warrant  of  registration  a  Notarial  Instrument  in  the 
form  of  Schedule  (H  H)  of  the  Consolidation  Act. 
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1*  Notarial  Instrument  in  favour  of  an  Assignee  to  an  Heritable 
Security y  follofioinjg  on  a  Deed  which  it  is  not  desired  to  record  at 
length. 

Sec  124  and  Schedule  (H  -ff),  Consolidation  Act  of  1868. 

At  there  was  on  behalf  of  B  (designation)  presented  to. 

me,  notary  public  subscribing,  a  Bond  and  Disposition  in  Security, 
dated  and  (if  recorded)  recorded  in  the  (specify  Register  of 

Sasines  and  date  of  registration  ;  or  where  sasine  has  been  expede  thereon, 
say — and  Instrument  of  Sasine  thereon,  recorded  in  the— specify 
Register  of  Sasines  and  daie  of  registration  as  above),  granted  by  A 
{designation)  in  favour  of  C  (designation) :  By  which  Bond  and  Dis- 
position in  Security  the  said  A  bound  and  obliged  liimself,  his  heirs, 
executors,  and  representatives  whomsoever,  without  the  necessity  of 
discussing  them  in  their  order,  to  repay  to  the  said  C,  his  executors 
(or  heirs  excluding  executors,  as  the  case  may  be)  or  assignees  whom- 
Boever,  at  the  term  of  (here  insert  date  of  payment),  the  sum  of 
£  sterling,  with  the  interest  of  said  principal  sum  at  the  rate 

of  per  centum  per  annum,  and  penalties  in  case  of  failure, 

therein  expressed,  all  as  the  said  Bond  and  Disposition  in  Security  in 
itself  more  fully  bears :  And  in  security  of  the  personal  obligation 
therein  contained,  the  said  A  disponed  to  and  in  favour  of  the  said  C 
and  his  foresaids,  heritably,  but  redeemably  as  therein  mentioned,  yet 
irredeemably  in  the  event  of  a  sale  by  virtue  thereof,  All  and  Whole 
(here  insert  the  description  of  the  subjects,  and  also  all  real  burdens,  &c,, 
if  any,  all  as  set  forth  at  full  lenfigth  or  by  reference  in  the  bond) :  As 
Also  there  was  presented  to  me  an  assignation  (or  other  conveyance  or 
extract),  dated  ,  granted  by  the  said  C,  by  which  the  said  C 

assigned  the  said  Bond  and  Disposition  in  Security  (if  this  be  the  case, 
add — and  sasine  thereon),  and  sums  of  money  and  lands  therein  con- 
tained, to  the  said  B,  and  his  executors  (or  heirs  excluding  executors. 
as  the  case  may  be)  and  assignees  whomsoever  (or  otherwise,  adopting 
in  all  cases  the  style  of  the  assignation  itself) :  Whereupon  this  instru- 
ment is  taken  in  the  hands  of  L  M  (insert  n/ime  and  designation  of 
notary  public),  in  the  terms  of  "The  Titles  to  Land  Consolidation 
"  (Scotland)  Act,  1868." — In  witness  whereof,  &c.  (complete  testing 
dause  as  already  shaivn  in  the  case  of  Notarial  Instruments), 
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It  will  be  observed  that  Schedule  (H  H)  directs  the  personal  obli- 
gation in  the  bond  to  be  inserted  only  "  so  far  as  necessary  ;  "  and  we  see 
no  objection  to  the  practice,  now  common,  of  curtailing  the  narrative  of 
the  obligation,  as  we  have  accordingly  done  in  the  above  example.  Where 
thq  bond  has  not  been  recorded  the  obligation  should  be  narrated  veriaHm^ 
as  shown  in  the-stvle  at  p.  328,  supra,  of  a  Notarial  Instrument  proceeding 
on  an  unrecorded  bond. 


2.  Notarial  Instrument  m  favour  of  Trustees  under  a 

Marriage-Contract. 

Sec.  124  and  Schedule  {H  H),  Consolidation  Act  of  1868. 

At  there  was  on  behalf  of  A,  B,  and  C  (insert  full  designa- 

tions of  the  several  trustees),  trustees  nominated  in  the  Antenuptial 
Contract  of  Marriage  hereinafter  mentioned,  entered  into  between  X 
(designation  of  husband),  on  the  one  part,  and  Y  (designation  of  wifi)y 
on  the  other  part,  presented  to  me,  notaxy  public  subscribing,  a  Bond 
and  Disposition  in  Security,  dated  (and  if  recorded),  recorded 

in  the  (specify  Register  of  Sasin£s  and  date  of  registration),  granted  by 
E  (designation)  in  favour  of  F  (designation),  [or  if  the  bond  has  not  been 
recorded,  but  sasine  has  been  expede  thereon,  say — and  Instrument  of 
Sasine  thereon,  recorded  in  the  (specify  Register  of  Sasin^s  and  date  of 
registration)'] :  By  which  Bond  and  Disposition  in  Security  the  said  E 
bound  and  obliged  himself,  his  heirs,  executors,  and  representatives 
whomsoever,  without  the  necessity  of  discussing  them  in  their  order, 
to  repay  to  the  said  F,  his  executors  (or  heirs  excluding  executors,  as 
the  case  may  be)  or  assignees  whomsoever,  at  the  term  of  (insert  date 
of  payment),  the  sum  of  £  sterling,  with  the  interest  of  said 

principal  sum  at  the  rate  of  £  per  centum  per  annum,  and 

penalties  in  case  of  failure,  as  therein  expressed,  all  as  the  said  Bond 
and  Disposition  in  Security  in  itself  more  fully  bears:  And  in 
SECURITY  of  the  personal  obligation  therein  written,  the  said  E  dis- 
poned to  and  in  favour  of  the  said  F  and  his  foresaids,  heritably,  but 
redeemably  as  therein  mentioned,  yet  irredeemably  in  the  event  of  a 
sale  by  virtue  thereof,  All  and  Whole  (here  insert  the  description  of 
tlie  subjects,  and  also  all  real  burdens,  &c,,  if  any,  all  as  set  forth  at 
length  or  by  reference  in  the  bond) :  As  ALSO  there  was  presented  to 
me  an  extract  of  the  foresaid  Antenuptial  Contract  of  Marris^e, 
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dated  ,  and  recorded  in  the  Books  of  Council  and  Session  the 

day  of  {or  otherwise,  as  the  case  may  he\  entered 

into  between  the  said  X  and  Y,  whereby,  iTUer  alia,  the  said  X 
assigned  the  said  Bond  and  Disposition  in  Security,  and  sums,  of 
money  and  lands  (or  subjects)  therein  contained,  to  and  in  favour  of 
the  said  A,  B,  and  C  (here  insert  the  destination  and  other  portions  of 
assigning  clause  as  in  Tnarriage-contract),  but  that  in  trust  always  for 
the  ends,  uses,  and  purposes  therein  expressed :  To  which  Bond  and 
Disposition  in  Security,  sums  of  money,  and  lands  and  others  therein 
contained,  the  said  X  acquired  right,  conform  to  the  following  writs, 
viz. — (First)  Assignation,  dated  ,  and  recorded  in  the  (specify 

Register  of  Sasines  and  date  of  registration),  granted  by  the  said  F  in 
favour  of  the  now  deceased  G  (designaiion) ;  (Second)  Trust-Disposi- 
tion and  Settlement,  dated  ,  and  (if  record,ed)  recorded  in  the 
Books  of  Council  and  Session  (or  other  register,  as  the  case  may  be),  the 
day  of  ,  granted  by  the  said  G  in  favour  of  N,  0, 
and  P  (designations),  and  the  survivors  or  survivor,  acceptors  or  acceptor 
of  them,  and  the  heirs  whomsoever  of  the  last  surviving  acceptor,  as 
trustees  for  the  ends,  uses,  and  purposes  therein  expressed ;  (Third) 
Notarial  Instrument  following  on  the  said  Bond  and  Disposition  in 
Security  and  the  general  conveyance  contained  in  the  said  Trust- 
Disposition  and  Settlement  in  favour  of  the  said  0  and  P,  the  only 
accepting  trustees  of  the  said  G,  recorded  in  the  (specify  Register  of 
Sasines  and  date  of  registration)  \  and  (Fourth)  Assignation,  dated 
,  and  recorded  in  the  (specify  Register  of  Sasines  and  date  of 
registration),  granted  by  the  said  0  and  P,  as  accepting  trustees  fore- 
said, in  favour  of  the  said  X :  Whereupon  this  instrument  is  taken 
in  the  hands  of  L  M  (insert  name  and  designation  of  notary  public), 
in  the  terms  of  "The  Titles  to  Land  Consolidation  (Scotland)  Act, 
"  1868." — In  witness  whereof,  &c. 

By  the  (Tonveyancing  Act  of  1874  (s.  53)  it  is  provided  that  a  grantee 
under  a  general  disposition  within  the  sense  ana  meaning  of  the  19th 
section  of  the  (Consolidation  Act,  or  any  person  deriving  right  from  him, 
may  complete  a  title  to  an  heritable  security  belonging  to  the  granter  of 
such  disposition,  and  in  which  such  granter  was  infeft,  by  expeding  and 
recording  in  the  appropriate  Register  of  Sasines  a  Notarial  Instrument  in 
such  security  in  the  form  of  Schedule  (N)  annexed  to  the  Conveyancing 
Act. 
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8.  Notarial  Instrument  in  favour  of  Testamentary  Trustees  as 

General  Disponees, 

Section  53  and  Schedule  (N)  of  the  Conveyancing  Act,  1874. 

At  there  was  on  behalf  of  N,  0,  and  P  (insert  full 

designations  of  the  several  trustees),  trustees  nominated  and  appointed 
by  the  General  Trust-Disposition  and  Settlement  executed  by  the 
deceased  C  (designation),  hereinafter  mentioned,  presented  to  me, 
notary  public  subscribing,  a  Bond  and  Disposition  in  Security,  dated 

,  and  (if  recorded)  recorded  in  the  (specify  Register  of 
Sasines  and  date  of  registration),  granted  by  B  (designation)  in  favour 
of  the  said  C  :  By  which  Bond  and  Disposition  in  Security  the  said  B 
bound  and  obliged  himself,  and  his  heirs,  executors,  and  representa- 
tives whomsoever,  without  the  necessity  of  discussing  them  in  their 
order,  to  repay  to  the  said  C,  his  executors  (or  heirs  excluding 
executors,  as  the  case  Tnay  be)  or  assignees  whomsoever,  at  the  term  of 
(insert  date  ofpayvient),  the  simi  of  £  sterling,  with  the  interest 

of  the  said  principal  sum  at  the  rate  of  £  per  centum  per 

annum,  and  penalties  in  case  of  failure  as  therein  expressed,  all  as 
the  said  Bond  and  Disposition  in  Security  in  itself  more  fully  bears : 
And  in  security  of  the  personal  obligation  therein  written,  the  said 
B  disponed  to  and  in  favour  of  the  said  C,  and  his  foresaids,  heritably, 
but  redeemably  as  therein  mentioned,  yet  irredeemably  in  the  event 
of  a  sale  by  virtue  thereof,  All  and  Whole  (here  insert  description  of 
subjects,  and  also  ail  real  burdens,  &c,,  if  any,  all  as  set  forth  at  length 
or  by  reference  in  the  bond) :  As  ALSO  there  was  presented  to  me  an 
extract  of  a  Trust-Disposition  and  Settlement  granted  by  the  said  C, 
dated  ,  and  recorded  in  the  Books  of  Coimcil  and  Session 

(or  other  register,  as  the  case  may  be)  the  day  of 

By  w^hich  Trust-Disposition  and  Settlement  the  said  C  assigned,  dis- 
poned, devised,  bequeathed,  conveyed,  and  made  over  to  and  in  favour 
of  the  said  N,  0,  and  P  (here  insert  tlie  destination  to  the  trustees,  as 
contained  in  the  Trust-Disposition  and  Settlement),  All  and  Sundry 
his  whole  estate  and  efifects,  heritable  and  moveable,  real  and  personal, 
of  what  nature  soever  and  wheresoever  situated,  then  belonging  or 
that  might  belong  to  him  at  the  time  of  his  death,  with  the  whole 
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vouchers  and  instructions,  writs,  titles,  and  securities  thereof,  and  all 
that  had  followed  or  might  be  competent  to  follow  thereon,  but  in 
trust  always  for  the  purposes  specified  in  the  said  Trust-Disposition 
and  Settlement  {or  otherwise,  as  the  case  may  be,  in  ail  cases  using  the 
language  of  the  deed  narrated) :  In  wmCH  general  conveyance  was 
included  the  said  Bond  and  Disposition  in  Security,  the  said  C  being 
then  vest  therein  as  aforesaid  [if  the  truster  vxis  not  the  original  creditor, 
instead  of  "as  aforesaid"  here  say — ^in  virtue  of  the  following  writs, 
viz.  {s^pedfy  briefly  the  title  or  titles  by  which  he  acquired  right,  as  shoivn 
in  the  preceding  exam/pie)'] :  Whereupon  this  instrument  is  taken  in 
the  hands  of  L.  M  (insert  name  and  designation),  notary  public,  in 
terms  of  "The  Titles  to  Land  Consolidation  (Scotland)  Act,  1868," 
and    "The    Conveyancing    (Scotland)    Act,    1874."  —  In    witness 

WHEREOF,  4&C. 

Prior  to  the  Act  of  1874  the  title  of  a  general  disponee  to  a  recorded 
Bond  and  Disposition  in  Security  might  have  been  made  up  by  Notarial 
Inatniment  in  the  form  of  Schedule  L  or  Schedule  K  K  of  the  Consolida- 
tion Act  of  1868,  but  Schedule  (N)  of  the  Act  of  1874  is  now  the  proper 
form  for  completing  the  title  of  testamentary  and  other  trustees,  and 
general  disponees,  or  their  (issignees. 


4.  Notarial  Instrument  in  favour  of  Executors-Nominate, 

Section  64  of  the  Conveyancing  Act  of  1874. 

Where  executors  have  not  been  excluded,  their  title  may  be  completed 
by  Notarial  Instrumejit  under  section  64  of  the  Conveyancing  Act  of 
1874  (which  is  to  be  read  as  section  127  of  the  Consolidaiion  Act  of  1868),  and 
relative  Schedule  (E  E)  of  the  Consolidation  Act. 

At  there  was  on  behalf  of  N,  0,  and  P  (insert  designa- 

items  of  the  executors),  executors  nominated  and  appointed  by  the 
deceased  B  (designation)  by  his  last  will  and  testament  (or  General 
Disposition  and  Settlement,  or  other  testamentary  writing,  as  the  case 
may  be)  after  mentioned,  presented  to  me,  notary  public  subscrib- 
ing, a  Bond  and  Disposition  in  Security,  dated  ,  and 
(tc?tere  recorded)  recorded  in  (specify  Register  of  Sasines  and  date 
of  registration),  granted  by  A  (designcUion)  in  favour  of  the  said  B : 


352  HERITABLE   SECURITIES 

By  which  Bond  and  Disposition  in  Security  the  said  A  bound 
and  obliged  himself,  and  his  heirs,  executors,  and  representatives 
whomsoever,  without  the  necessity  of  discussing  them  in  their 
order,  to  repay  to  the  said  B,  his  executors  (or  as  the  case  may 
be)  or  assignees  whomsoever,  at  the  term  of  (insert  date  of  'pay- 
ment), the  sum  of  £  sterling,  with  interest  at  the  rate  of 
per  centum  per  annum,  and  penalties  in  caae  of  failure,  if 
incurred,  as  therein  expressed,  all  as  the  said  Bond  and  Disposition 
in  Security  in  itself  more  fully  bears :  And  in  security  of  the  personal 
obligation  therein  written,  the  said  A  disponed  to  and  in  favour  of 
the  said  B  and  his  foresaids,  heritably,  but  redeemably  as  therein 
mentioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue  thereof. 
All  and  Whole  (here  insert  description  of  the  subjects^  and  also  all 
real  burdens^  &c,,  if  any,  all  as  set  forth  at  length  or  by  refere^fice  in  the 
bo7ul) :  As  ALSO  there  was  presented  to  me  an  extract  of  the  last  will 
and  testament  (or  other  testamentary  vjritiTuj,  as  the  case  may  be) 
granted  by  the  said  deceased  B,  da.ted  ,  and  recorded 
in  the  Books  of  Council  and  Session  (if  necessary,  e,g.,  if 
the  bond  and  the  testament  are  both  dated  before  the  Act  of  1868, 
say — who  died  after  the  commencement  of  the  "Titles  to  Land 
"  Consolidation  (Scotland)  Act,  1868  "),  by  which  the  said  B  nominated 
and  appointed  the  said  N",  0,  and  P  to  be  his  executors :  As  also 
there  was  presented  to  me  testament-testamentar  of  the  said 
deceased  B,  granted  by  the  Sherifif  of  the  County  of  on  the 
day  of  ,  whereby  the  said  N,  0,  and  P  were  con- 
firmed executors-nominate  of  the  said  B,  whereby  the  said  N,  0, 
and  P,  as  executors  foresaid,  are  now  in  right  of  the  said  Bond 
and  Disposition  in  Security:  Whereupon  this  instrument  is  taken 
in  the  hands  of  L  M  (insert  name  and  designation  of  notary  public), 
in  the  terms  of  "The  Titles  to  Land  Consolidation  (Scotland)  Act, 
"  1868." — In  witness  whereof,  &c. 

Section  127  of  the  Consolidation  Act  (as  amended)  provides  that  it 
shall  be  competent  for  the  executors  "  duly  confirmed "  to  complete  their 
title  in  the  above  form  ;  and  for  this  reason  it  is  a  frequent  practice, 
though  not  required  by  Schedule  (K  E),  to  present  to  the  notary  and 
recite  the  confirmation  as  iu  the  above  style.  It  is  a  better  practice,  how- 
ever, and  will  serve  the  same  purpose,  to  commence  the  instrument  in  the 
following  terms : — 

At  there  was  on  behalf  of  N,  0,  and  P  (design  executors), 

and  the  survivors  or  survivor  of  them,  executors  nominated  and 
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appointed  by  the  deceased  B  (desiffnation)  by  his  last  will  and  testa- 
ment (or  other  writing  as  the  ease  may  be)  after  mentioned,  and  duly 
confirmed  as  such,  conform  to  testament-testamentar  of  the  said 
deceased  B,  granted  by  the  Sheriflf  of  the  County  of  M  in  their 
favour,  of  date  (insert  date),  presented  to  me,  notary  public  sub- 
scribing, a  Bond  and  Disposition  in  Security,  &c.  (as  in  the  preceding 
shfley 


5.  Notarial  Instrument  in  favour  of  a  Legatee  to  whom  a  Bond  and 

Disposition  in  Security  has  been  Bequeathed, 

(Section  64  of  the  Conveyan/mig  Act,  1874  (which  is  to  be  read  as 
section  127  of  the  Consolidation  Ad;  of  1868),  and  Schedule 
K  K  of  the  Consolidation  Act) 

At  there  was  on  behalf  of  B  (as  in  preceding  form) : 

As  ALSO  there  was  presented  to  me  a  Trust-Disposition  and  Settle- 
ment (or  other  testamentary  writing),  dated  ,  granted  by  the 
said  deceased  C  (the  creditor  in  the  Bond  and  Disposition  in  Security), 
by  which  the  said  C  gave  and  bequeathed  the  said  Bond  and 
Disposition  in  Security  and  sums  therein  contained  to  the  said  B^ 
whereby  the  said  B  is  now  in  right  of  the  said  Bond  and  Disposition 
in  Security:  Whereupon,  &c.  (as  in  preceding  form). 


6.  Notarial  Instrument  in  favour  of  the  Trustee  on  a  Sequestered 

Estaie, 

Section  25  and  Schedule  (L  Z),  Consolidation  Act,  1868. 

At  there  was  on  behalf  of  N  (designation),  as  trustee  on 

the  sequestrated  estate  of  B  (designation)  presented  to  me,  notary 
public  subscribing,  a  Bond  and  Disposition  in  Security,  dated  , 

and  (if  recorded)  recorded  in  the  (specify  Register  of  Sasines  and  date 
of  registration),  granted  by  A  (designation)  in  favour  of  the  said  B : 
By  which  Bond  and  Disposition  in  Security  the  said  A  bound 
and  obliged  himself,  his  heirs,  executors,  and  representatives  whom- 
soever, without  the  necessity  of  discussing  them  in  their  order, 
JXJR.  8. — I.  23 
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to  repay  to  the  said  B,  his  executors  (or  as  the  case  may  be)  or 
assignees  whomsoever,  the  sum  of  £  sterling,  with  the 

interest  of  the  said  principal  sum  at  the  rate  of  £  per 

centum  per  annum  and  penalties  in  case  of  failure,  if  incurred, 
as  therein  expressed,  all  as  the  said  Bond  and  Disposition  in 
Security  in  itself  more  fully  bears:  And  in  security  of  the 
personal  obligation  therein  written,  the  said  A  disponed  to  and  in 
favour  of  the  said  B  and  his  foresaids,  heritably,  but  redeemably,  as 
therein  mentioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue 
thereof,  All  and  Whole  (here  i?isert  the  description  of  the  suhjcctSy  and 
all  real  burdenSy  cfcc,  if  any,  all  as  set  forth  at  length  or  by  reference 
in  the  bond) :  As  ALSO  there  was  presented  to  me  an  extract  Act  and 
Warrant  of  Confirmation  by  the  Sherifif-Substitute  of  the  County  of 
M  {or  othertvisCy  as  the  case  may  be)  in  favour  of  the  said  X,  dated  the 
day  of  19    ,  whereby  the  said  N,  as  trustee  fore- 

said, has  right  to  the  said  Bond  and  Disposition  in  Security  (if  B 
is  not  the  original  creditory  here  specify  the  title  or  titles  by  which  he 
acquired  right) :  WHEREUPON  this  instrument  is  taken  in  the  hands 
of  L  (insert  name  and  designation  of  notary  public),  in  the  terms  of 
"  The  Titles  to  Land  Consolidation  (Scotland)  Act,  1868. — In  witness 

WHEREOF,  &c. 

The  same  form,  mutatis  mutandis^  will  be  used  in  completing  the  title 
of  the  liquidator  of  a  joint-stock  company.  Under  the  Bankruptcy  Acts 
and  the  Companies  Acts,  trustees  on  sequestrated  estates  and  liquidators 
do  not  require  to  make  up  any  title  for  the  purpose  of  transferring  lands ; 
but  there  may  be  cases  in  which  defective  securities  may  be  cut  down  by 
means  of  making  up  a  title.  In  ordinary  circumstances  it  is  unusual,  as  a 
matter  of  practice,  to  make  up  titles. 


7.  Notarial  Instrument  in  favour  of  General  Disponees,  ivhere  the 
Bond  has  been  Partially  DiscJiarged  and  the  Security  for  the 
Balance  Restricted, 

Schedule  (N)  of  Conveyancing  Act  of  1874. 

At  there  was  on  behalf  of  N,  O,  and  P  (insert 

design^^tions  of  the  trustees),  trustees  nominated  and  appointed  by 
the  deceased  E  (designation)  by  his  general  Trust-Disposition  and 
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Settlement  hereinafter  mentioned,  presented  to  me,  notary  public 
subscribing,  a  Bond  and  Disposition  in  Security,  dated  , 

and  (if  recorded)  recorded  in  the  (specify  Register  of  Sasines  and 
date  of  registration),  granted  by  A  (designation)  in  favour  of  B 
(designation):  By  which  Bond  and  Disposition  in  Security  the 
said  A  bound  and  obliged  himself,  and  his  heirs,  executors,  and 
representatives  whomsoever,  without  the  necessity  of  discussing 
them  in  their  order,  to  repay  to  the  said  B,  his  executors  (or  as 
the  case  may  he)  or  assignees  whomsoever,  at  the  term  of  (insert 
date  of  jxtymait),  the  sum  of  £  sterling,  with  the  interest 

of  the  said  principal  sum  at  the  rate  of  per  centum  per 

annum  and  penalties  in  case  of  failure,  if  incurred,  all  as  the  said 
Bond  and  Disposition  in  Security  in  itself  more  fully  bears:  And 
IX  SECURITY  of  the  personal  obligation  therein  written  the  said  A 
disponed  to  and  in  favour  of  the  said  B  and  his  foresaids,  heritably 
but  redeemably  as  thereiij  nientioned,  yet  irredeemably  in  the  event 
of  a  sale  by  \^rtue  thereof.  All  and  Whole  (liere  insert  description 
of  the  subjects,  and  also  all  real  burdens,  &c,,  if  any,  all  as  set  forth 
at  length  or  by  reference  in  the  bon£) :  As  ALSO  there  was  presented 
to  me  a  Discharge  and  Deed  of  Eestriction,  dated  ,  and 

recorded  in  the  {specify  Register  of  Sasines  and  date  of  registration), 
granted  by  the  said  B  in  favour  of  the  said  A,  whereby  the  said 
B  discharged  the  said  Bond  and  Disposition  in  Security  to  the 
extent  of  the  sum  of  £  sterling,  and  corresponding  interest 

and  penalties,  and  declared  to  be  redeemed  and  disburdened  thereof, 
and  of  the  infeftment  following  thereon,  but  that  only  to  the  extent 
foresaid,  the  subjects  therein  and  hereinbefore  described  (or  referred 
to):  And  the  said  B  did  thereby  further  declare  to  be  redeemed 
and  disburdened  thereof,  and  of  the  infeftment  following  thereon, 
absolutely  and  to  the  full  extent  of  the  said  principal  sum  of 
£     •  ,  interest  and  penalties  foresaid,  contained  in  said  Bond 

and  Dis{)osition  in  Security,  the  following  portions  of  the  subjects 
thereui  and  hereinbefore  described  (or  referred  to),  viz..  All  and 
Whole  (Jiere  desci'ibe  or  refer  to  the  subjects  wholly  duburdened,  as 
described  or  referred  to  in  the  Discharge  and  Deed  of  Restriction ;  or 
if  the  subjects  disburdened  are  artimdately  described  in  the  bond,  say — 
All  and  Whole  the  subjects  described  in  the  first  place  in  the 
said  Bond  and  Disposition  in  Security,  or  otherwise,  as  the  case 
may  be):   And  the  said  B  did  thereby  restrict  the  security  con- 
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stituted  by  said  Bond  and  Disposition  in  Security  for  the  balance 
of  £  of  the  said  principal  sum  remaining  due,  and  cor- 

responding interest  and  penalties,  to  the  following  portion  of  the 
subjects  therein  and  hereinbefore  described  (or  referred  to),  viz.. 
All  and  Whole  (here  describe  or  refer  to  the  subjects  to  tohich  the 
balance  has  been  resti^edy  as  described  and  re/erred  to  in  the  Disclvarge 
and  Deed  of  Restriction  ;  or  iftlie  siibjects  are  also  artieidateli/  described 
in  the  bond,  say — All  and  Whole  the  subjects  described  in  the 
second  place  in  said  Bond  and  Disposition  in  Security,  or  othencise, 
as  the  case  may  be) :  As  ALSO  there  was  presented  to  me  an  extract 
Trust-Disposition  and  Settlement  by  the  said  E,  dated  , 

and  recorded  in  the  Books  of  Council  and  Session  the 
day  of  (or  in  other  register,  as  the  case  irvay  be),  whereby 

the  said  E  assigned,  disponed,  conveyed,  devised,  and  bequeathed 
to  and  in  favour  of  the  said  N,  0,  and  P  (here  insert  the  destination 
to  the  trtistees  as  contained  in  the  Trttst-Disposition  and  Settlement), 
All  and  Sundry  his  whole  estate  and  effects,  heritable  and  move- 
able, real  and  personal,  of  what  nature  soever,  and  wheresoever 
situated,  then  belonging  or  that  might  belong  to  him  at  the  date 
of  his  death,  with  the  whole  vouchers  and  instructions,  writs,  titles, 
and  securities  thereof,  and  all  that  had  followed  or  might  be  com- 
petent to  follow  thereon,  but  in  trust  always  for  the  ends,  uses, 
and  purposes  specified  in  the  said  Trust-Disposition  and  Settle- 
ment: In  which  general  conveyance  was  included  the  said  Bond 
and  Disposition  in  Security  (and  infeftment  following  thereon, 
if  infeftment  was  expede)  to  the  extent  of  the  said  balance  of 
£  remaining  due,  and  corresponding  interest  and  penalties, 

if  incurred,  as  restricted  by  the  Discharge  and  Deed  of  Bestriction 
hereinbefore  narrated,  the  said  E  being  then  vest  therein  to  the 
extent  foresaid,  in  virtue  of  assignation,  dated  and 

recorded  in  the  (specify  Register  of  Sasines  and  date  of  registration)^ 
granted  by  the  said  B  in  favour  of  the  said  E:  Whereupon  this 
instrument  is  taken  in  the  hands  of  M  (insert  name  and  designa- 
tion), notary  public,  in  terms  of  "  The  Titles  to  Land  Consolidation 
"(Scotland)  Act,  1868,"  and  "The  Conveyancing  (Scotland)  Act, 
"  1874." — In  witness  whereof,  &c. 
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II.  Completion  of  the  Title  of  General  Disponees,  Executors- 
Nominate,  Legatees,  or  Assignees,  where  the  Bond  and 
Disposition  in  Security,  or  the  Cedent's  Title  thereto, 
has  not  been  recorded. 

Where  a  heritable  security  from  which  executors  are  not  excluded  has 
not  been  constituted  by  iufeftment  during  the  lifetime  of  the  grantee,  or 
where  an  assignation  of  such  a  security  which  has  been  constituted  by 
infeftment  has  not  been  completed  by  infeftment  during  the  lifetime  of 
the  assignee,  and  where  such  grantee  or  assignee  shall  be  in  life,  at  or 
subsequent  to  the  commencement  of  the  Act,  such  security  or  assignation 
shall  form  a  warrant  for  an  instrument  in  the  form  of  Schedule  M  M, 
annexed  to  the  Titles  to  Land  Consolidation  Act,  1868,  in  favour  of  the 
executors  of  the  creditor,  or  in  favour  of  the  disponees  or  assignees  of 
such  security,  &c.  See  section  8  of  the  Titles  to  Land  Consolidation 
Amendment  Act,  1869. 

It  has  been  questioned  whether  the  completion  of  title  in  terms  of  this 
section  and  relative  schedule  is  competent  in  any  case  where  the  assignee 
has  acquired  right  merely  by  an  assignation  in  the  ordinary  form  of 
Schedule  (OG)  of  the  Consolidation  Act,  1868.  That  schedule  is  pro- 
vided by  section  124  of  the  Consolidation  Act  for  the  case  "  where  an 
"  heritable  security,  whether  dated  before  or  after  the  passing  of  this 
Act  (31st  July  1868),  has  been  constituted  by  infeftment  whether  such 
infeftment  has  been  taken  by  recording  the  security  or  an  instrument 
thereon,  in  the  appropriate  Register  of  Sasines  in  terms  of  this  Act  or 
"  any  of  the  repealed  Acts,  or  by  any  mode  competent  or  in  use  prior  to 
*'  the  30th  day  of  September  1847/'  It  is  argued  that  an  assignation  in 
terms  of  the  statute  can  only  be  granted  by  a  creditor  infeft,  and  that 
where  the  cedent  is  not  the  original  creditor,  and  his  title  has  never  been 
completed  by  infeftment,  such  assignation  could  not  form  a  competent 
warrant  for  a  Notarial  Instrument  unless  it  contained  an  express  assigna- 
tion of  the  writs  by  which  he  acquired  right,  e.g.,  the  general  disposition 
or  the  unrecorded  assignation  (or  series  of  assignations)  in  his  favour,  or 
at  least  a  eeneral  assignation  of  writs.  The  objection  has  considerable 
weight,  and  is,  we  think,  not  altogether  disposed  of  by  the  terms  of 
Schedule  (M  M)  of  the  Act  of  1868,  or  of  Schedule  (N)  of  the  Convey- 
ancing Act  of  1874.  It  is  true  that  by  both  of  these  it  appears  to  be 
contemplated  that  the  party  in  whose  favour  the  instrument  is  expede 
may  have  right  by  a  *' series"  of  unrecorded  titles,  and  that  such  titles 
of  course  may  or  may  not  be  assignations  in  the  ordinary  form.  But,  on 
the  other  hand,  the  terms  of  the  schedules  do  not  exclude  the  view  that 
the  write  on  which  the  instrument  proceeds  must  be  such  as  will  validly 
transmit  the  security,  according  to  the  general  principles  of  feudal  convey- 
ancing where  not  expressly  modified  by  statute,  in  order  to  avoid  any 
question  on  this  ground,  therefore,  an  assignation  by  a  party  who  has 
himself  no  recorded  title  should  in  every  case  expressly  assign  the  writs 
by  which  he  acquired  right  to  the  security  assigned,  or  at  all  events 
should  contain  a  general  assignation  of  writs. 
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1.  Notarial  Instrument  in  favmir  of  the  General  Dispones  of  ft 
Creditor  in  Bight  of  an  Heritable  Security  vjliich  has  net  hc^TV 
completed  by  Infeftment  during  the  Grantees  Life, 

At  there  was  on  behalf  of  C  {designation),  presented, 

to  me,  notary  public  subscribing,  a  Bond  and  Disposition  in  Security 
granted  by  A  {designation),  and  dated  {insert  date) :  By  which  Bond 
and  Disposition  in  Security  the  said  A  bound  and  obliged  himself 
to  repay  to  B  {designatio7i),  his  executors  {or  heirs  excluding  executors, 
as  the  case  may  be)  or  assignees  whomsoever  {here  inseH  the  rcmmndcr 
of  the  personal  obligation  and  the  dvrposition  of  the  hnuls,  &c.,  in  security, 
with  the  description  of  these,  arid  also  all  real  bnrdeiis,  &c.,  if  any,  all  as 
set  forth  at  fnll  length  or  by  reference  in  the  Bond  and  Disposition  m 
Security) :  As  also  there  was  presented  to  me  a  General  Disposition 
and  Settlement  granted  by  the  said  B,  dated  {or  other 

deed  or  extract,  as  the  case  may  be):  By  which  General  Disposition 
and  Settlement  the  said  B  assigned  and  disponed,  conveyed, 
bequeathed,  and  made  over  to  and  in  favour  of  the  said  C,  in 
the  event  of  his  surviving  the  said  B,  whom  failing  as  therein 
mentioned,  All  and  Sundry  his  whole  estate  and  effects,  heritable 
and  moveable,  real  and  personal,  of  what  kind  or  nature  soever 
and  wheresoever  situated,  then  belonging  or  that  might  belong  to 
him  at  the  date  of  his  death,  with  the  whole  vouchers  and  instruc- 
tions, writs,  titles,  and  securities  thereof,  and  all  that  had  followed 
or  might  competently  follow  thereon,  whereby  the  said  C  is  now 
in  right  o£  the  said  heritable  security :  Whereupon  this  instrument 
is  taken  in  the  hands  of  L  {inseH  name  and  designation  of  notary 
public),  in  the  terms  of  "  The  Titles  to  Land  Consolidation  (Scotland) 
"  Act,  1868." — In  witness  whereof,  &c. 

A  similar  form  will  be  adopted  in  the  case  of  testametitary  trustees  or 
executors-uominate,  or  of  a  special  legatee  ;  and  where  the  parties  (being 
more  than  one),  whatever  their  character,  in  whose  favour  the  instrument 
is  expede,  are  not  entitled  to  the  security  "  wholly  for  their  own  beneficial 
"  interest/'  it  is  competent,  in  terms  of  section  130  of  the  Consolidation 
Act,  to  take  the  instrument  "  in  favour  of  such  executors  or  disponees  or 
"  assignees,  and  the  survivors  or  survivor  of  them,  unless  such  a  destina- 
"  tion  be  expressly  excluded  by  the  terms  of  the  conveyance  or  deed  or 
"  writing"  on  which  the  instrument  proceeds. 
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In  the  case  of  a  special   legatee  the  instrument  will   proceed  as 
follows : — 

■  ••■■•••> 

As  ALSO  there  was  presented  to  me  a  General  Disposition  and 
Settlement  granted  by  the  said  B,  and  dated  {or  other 

deed  or  extract,  as  the  case  may  be),  whereby,  irUer  alia,  the  said  B 
assigned,  disponed,  and  bequeathed  to  the  said  C  in  the  event  of 
his  sun'iving  the  said  B,  whom  failing  as  therein  mentioned  (or 
othencise,  as  the  case  may  be),  the  said  Bond  and  Disposition  in 
Security,  and  sums  of  money,  lands,  and  others  therein  contained: 
Whereupon,  &c.  (as  before). 

In   the  case  of  a  special  assignee  the  instrument  will   proceed  as 
follows : — 

•  •  •  •  •  •  •  •  •■ 

As  ALSO  there  was   presented    to    me    an    assignation,    dated 

,  granted  by  the  said  B,  whereby  he  assigned  and 
disponed  to  the  said  C,  and  his  executors  (or  heirs  excluding 
executors,  as  the  case  may  be)  and  assignees  whomsoever,  the  fore- 
said Bond  and  Disposition  in  Security,  w^ith  interest  from  the 
(specify  date),  and  also  All  and  Whole  the  lands  and  others 
therein  and  hereinbefore  described  (or  referred  to)  [adding,  if 
there  are  any  real  hardens  or  conditions — but  always  with  and 
under  the  real  burdens,  conditions,  &c.,  before  specified  (or  referred 
to  or  other^dse,  as  the  case  nmy  be)'] :  Whereupon,  &c. 


2.  Notarial  Instrument  in  favour  of  the  Execviors  of  an  Assignee 
whose  Right  has  not  been  Completed  by  Infeftmmit 

At  there  was  on  behalf  of  N,  0,  and  P  (designations) 

(if  desired,  and  in  the  circumstan,ces  competent,  add — and  the  survivors 
or  survivor  of  them),  executors  duly  confirmed  of  the  deceased  C 
(designation),  nominated  and  appointed  by  his  last  will  and  testa- 
ment after  mentioned,  presented  to  me,  notary  public  subscribing, 
an  assignation  granted  by  B  (designation),  and  dated  the 
day  of  :  By  which  assignation  the  said  B  assigned 

and  disponed  to  the  said  C,  and  his  executors  and  assignees  whom- 
soever, a  Bond  and  Disposition  in  Security,  dated  the 
day   of  ,   and   recorded   in   the  (specify 
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Register  of  Sasines  and  date  of  recording),  for  the  sum  of  £ 
sterling,  granted  by  A  (designation)  in  favour  of  the  said  B,  wifcli 
interest  from  the  {insert  date),  and  also  All  and  Whole  (insert 
or  refer  to  the  description  of  the  lands,  and  specify  or  refer  to  aZZ 
real  btcrdens,  &c,,  if  any,  all  as  contained  in  the  assignMion):   As 
ALSO  there  was  presented  to  me  last  will  and  testament  executed 
by  the  said  C,  and  dated  the  day  of  [or' 

an  extract  of  the  last  will  and  testament  granted  by  the  said 
C,  dated  (insert  date),  and  recorded  in  the  Books  of  Council  and 
Session  the  day  of  (or  other  writ  or  eadtnut, 

as  the  case  may  &e)],  whereby  the  said  C  nominated  and  appointed 
the  said  N,  0,  and  P,  and  the  survivors  or  survivor  of  them,  to 
be  his  executors  or  executor,  and  bequeathed  to  them  and  their 
foresaids  his  whole  moveable  and  personal  means  and  estate,  then 
belonging  to  him,  or  which  might  belong  to  him  at  the  date  of  his 
death,  subject  always  to  the  uses,  ends,  and  purposes,  and  with 
the  powers,  therein  expressed :  As  also  there  was  presented  to  me 
testament-testamentar  by  the  Sheriff  of  the  County  of  M,  dated 

,  whereby  the  said  N,  0,  and  P  were  confirmed 
executors-nominate  of  the  said  deceased  C :  Whereupon  this  instru- 
ment is  taken  in  the  hands  of  L  (insert  name  and  designation  of 
notary  public),  in  the  terms  of  the  "  Titles  to  Land  Consolidation 
"  (Scotland)  Act,  1868." — In  witness  whereof,  &c. 

In  the  case  of  a  Bond  and  Disposition  in  Security  or  other  security  in 
favour  of  heirs  excluding  executors,  &c.,  or  where  the  creditor  has  died 
before  3 1st  December  1868,  infeftment  will  be  taken  in  favour  of  the  heir, 
and  the  instrument  will  conclude  thus : — 

•  •••••••• 

As  ALSO  there  was  presented  to  me  extract  Decree  of  the  General 
(o?'  Special)  Service  of  the  said  as  heir  (specify  character  in 

which  served)  of  the  said  (here  specify  date,  and  date  of  record- 

ing  in  Chancery) :  Whereupon,  &c.,  as  before. 

In  all  such  instruments,  whether  proceeding  on  an  unrecorded  Bond 
and  Disposition  in  Security,  or  unrecorded  transmissions  of  duly  recorded 
securities,  where  the  person  or  persons  in  whose  favour  the  instruments 
are  expede  are  not  themselves  the  original  grantees  in  the  bond  or  assigna- 
tion, as  the  case  may  be,  but  have  acquired  right  by  an  unrecorded  trans- 
mission or  series  of  such  transmissions,  the  whole  writs  by  which  they  have 
acquired  right  must  bear  to  be  presented  to  the  notary  by  whom  the 
instrument  is  expede. 
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8L  Notarial  Instrument  in  favour  of  the  Assignee  of  a  General 
Disponee  in  Right  of  a  duly  constituted  HeritaUe  Security ,  hit 
whose  Title  has  not  been  Completed, 

Conveyancing  Act,  «.  53,  Schedule  (N), 

At  there  was  on  behalf  of  G  {designation)  presented  to 

me,  notary  public  subseribmg,  a  Bond  and  Disposition  in  Security, 
dated  [insert  date,  and  if  recorded,  say — and  recorded  in  the 
{specify  Register  of  Sasines  and  date  of  registration)"],  granted  by  A 
{designation)  in  favour  of  B  {designation):  By  which  Bond  and 
Disposition  in  Security  the  said  A  bound  and  obliged  himself, 
and  his  heirs,  executors,  and  representatives  whomsoever,  without 
the  necessity  of  discussing  them  in  their  order,  to  repay  to  the 
said  B,  his  executors  {or  heirs  excluding  executors,  as  the  case 
may  be)  or  assignees  whomsoever,  at  the  term  of  {insert  date 
of  payment),  the  sum  of  £  sterling,  with  interest  and 

penalties  if  incurred,  as  therein  specified,  all  as  the  said  Bond 
and  Disposition  in  Security,  here  held  as  repeated  brevitatis  catisa, 
in  itself  more  fully  bears :  And  in  security  of  the  personal  obliga- 
tion therein  written  the  said  A  thereby  disponed  to  and  in  favour 
of  the  said  B  and  his  foresaids,  heritably,  but  redeemably  as  therein 
mentioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue  thereof, 
All  and  Whole  {Iiere  insert  or  refer  to  the  description  of  the  lands,  and 
specify  or  refer  to  all  real  burdens,  &c.,  if  any,  set  forth  at  full  length  or 
by  reference  in  the  Bond  and  Disposition  in  Security) :  As  ALSO  there 
was  presented  to  me  a  General  Disposition  and  Settlement  granted 
by  the  said  B,  and  dated  the  day  of  [if  an  extract, 

state  this,  and  add  here — and  recorded  in  the  {specify  register  and  date 
of  recording)] :  By  which  General  Disposition  and  Settlement  the 
said  B  assigned  and  disponed  to  and  in  favour  of  his  wife  C,  in  the 
event  of  her  survivance,  whom  failing  as  therein  mentioned,  his  whole 
estate  and  effects,  heritable  and  moveable,  real  and  personal,  then 
belonging,  or  which  should  belong,  to  him  at  the  date  of  his  death, 
and  constituted  the  said  C,  whom  failing  as  therein  mentioned,  his 
sole  and  universal  l^atory,  in  which  general  conveyance  was 
included  the  said  Bond  and  Disposition  in  Security  (and  infeftment 
following  thereon,  if  infeftment  was  expede),  the  said  B  being  at  the 
time  of  his  death  vest  therein  as  aforesaid:  As  also  there  were 
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presented  to  me  the  following  writs,  whereby  the  said  G  acquired 
the  said  general  disponee*s  right  to  the  said  Bond  and  Disposition  in 
Security  (and  infeftraent  following  thereon,  if  infeftmetit  vms  expede\ 
viz. — {First)  Assignation  granted  by  the  said  C,  then  widow  of  the 
said  B,  and  dated  the  day  of  ,  whereby  the  said  G 

assigned  and  disponed  to  and  in  favour  of  her  daughters,  D,  E,  and  F 
(designations),  then  residing  with  her,  and  the  survivors  and  survavor 
of  them,  and  tlie  executors  and  assignees  whomsoever  of  the  survivor, 
the  said  Bond  and  Disposition  in  Security,  with  interest  from  tlie 
(inseH  date) ;  and  also  All  and  Whole  the  lands  and  others  therein 
and  hereinbefore  described  (or  referred  to)  [and  if  real  burd^fis,  &c,^ 
add — but  always  with  and  under  the  real  burdens,  conditions,  pro- 
visions, and  declarations  (if  any)  before  specified  {or  referred  to)] ; 
and  by  which  assignation  the  said  C  also  assigned  the  writs,  and 
particularly  the  said  General  Disposition  and  Settlement,  in  so  far 
as  necessary  to  enable  them  to  complete  a  title  to  the  Bond  and 
Disposition  in  Security ;  and  {Second)  Assignation  granted  by  the 
said  D  and  E,  who  survived  their  said  sister  F,  dated  the 
day  of  ,  whereby  they  assigned  and  disponed  to  and  in  favour 

of  the  said  G  and  his  executors  {or  heirs  excluding  executors,  as  the 
case  may  be)  and  assignees  whomsoever,  the  said  Bond  and  Disposi- 
tion in  Security,  with  interest  from  the  {insert  date),  and  also  All 
AND  Whole  the  lands  as  therein  and  hereinbefore  described  (ar 
referred  to)  [and  cohere  real  Intrdens,  &c.,  add — but  always  with  and 
under  the  real  burdens,  conditions,  provisions,  and  declarations  before 
specified  {or  referred  to)]:  And  they  also  assigned  the  writs,  and 
particularly  the  foresaid  General  Disposition  and  Settlement  by  the 
said  B,  in  so  far  as  necessary  to  enable  the  said  G  to  complete  a  title 
to  the  Bond  and  Disposition  in  Security:  Whereupon  this  instru- 
ment is  taken  in  the  hands  of  L  {insert  name  and  designation),  notary 
public,  in  terms  of  "  The  Titles  to  Land  Consolidation  (Scotland)  Act, 
"1868,"  and  "The  Conveyancing  (Scotland)  Act,  1874/'— In  witness 

WHEREOF,  &C. 

Where  the  granter  of  the  general  disposition  is  not  the  original 
creditor  the  preceding  form  will  be  modified  as  follows : — After  the 
narrative  of  the  general  disposition,  proceed — 

•  •••■■••• 

In  which  general  conveyance  was  included  the  said  Bond  and 
Disposition  in  Security  (and  infeftment  following  thereon,  if  infeft- 
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fnent  ims  expede),  the  said  B  being  at  the  time  of  his  death  vest 
therein  in  virtue  of  the  following  writs,  viz.  {here  specify  shortly  the 
recorded  writs  by  which  he  acquired  right,  as  shown  in  Style  No,  7,  p, 
364,  supra) :  As  ALSO  there  was  presented  to  me  the  following  writs 
whereby  the  said  G  acquired  the  said  general  disponee's  right  to  the 
said  Bond  and  Disposition  in  Security  (and  infeftment  following 
thereon,  if  infeftment  wets  expcde),  viz. — (First)  (here  specify  the  wi^ts 
as  vn  Form  3). 


<( 
« 


SECTION  XI 

COMPLETION  OF  ASSIGNEE'S  TITLE  TO  EEAL  BUEDENS 

By  the  law  as  it  stood  prior  to  the  Conveyancing  Act  of  1874  it  was 
unnecessary  to  record  the  assiguation  of  a  real  burden  in  the  Eegister  of 
Sasines,  intimation  to  the  debtor  being  all  that  was  essential  to  complete 
the  assignee's  right.  Now,  in  consequence  of  the  provisions  of  section  30 
of  the  above  Act,  intimation,  though  still  sufficient  in  any  question  with 
the  debtor,  is  not  necessary,  and  registration  of  the  assignation  constitutes 
the  criterion  of  preference  in  competition  with  third  parties,  the  Act  pro- 
viding that  the  deed,  instrument,  or  writing  by  which  real  burdens  are 
assigned,  conveyed,  or  transferred  "shall  take  effect  in  competition  with 
third  parties  only  from  the  date  of  such  registration,  and  intimation 
according  to  the  existing  law  and  practice  shall  be  unnecessary  when 
such  deed,  instrument,  or  writing  is  recorded." 
The  title  of  the  assignee  will  therefore  be  completed  by  the  registration 
of  the  assignation  with  a  warrant  of  registration  thereon  in  the  appropriate 
Begister  of  Sasines. 

When  it  is  desired  not  to  record  the  assignation  itself,  or  where  that 
would  be  incompetent  in  respect  of  the  cedent's  own  title  not  being 
recorded,  the  assignee's  title  may  be  completed  by  expeding  and  recording 
a  Notarial  Instrument  in  the  form  applicable  in  similar  circumstances  to 
an  ordinary  heritable  security.  As,  however,  the  deed  constituting  the 
real  burden  frequently  forms  part  of  the  debtor's  title,  and  it  may  not  be 
possible  therefore  to  obtain  delivery  for  the  purpose  of  presenting  it  to 
the  notary,  the  same  section  of  the  Conveyancing  Act  (s.  30)  provides, 
That  where  a  real  burden  upon  land  shall  have  been  assigned,  conveyed, 
or  transferred  by  any  deed,  instrument,  or  writing  which  has  entered 
the  appropriate  Eegister  of  Sasines,  it  shall  not  be  necessary  to  produce 
"  to  the  notary  public  expeding  any  notarial  instrument  applicable  to  such 
real  burden,  or  to  set  forth  in  such  notarial  instrument,  as  a  warrant 
thereof,  the  deed,  instrument,  or  writing  constituting  the  said  real 
burden;  but  it  shall  be  sufficient  to  produce  to  him,  and  to  specify 
shortly  in  such  notarial  instrument,  the  deed,  instrument,  or  writing, 
or  the  deeds,  instruments,  or  writings,  whereby  the  said  real  burden 
shall  have  been  assigned,  conveyed,  or  transferred,  and  which,  or  one 
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"  or  more  of  which,  if  there  are  more  than  one,  shall  have  entered  t>he 
"  appropriate  Register  of  Sasines." 

Unfortunately  the  exact  meaning  of  the  clause  in  the  above  section  is 
rendered  doubful  by  the  fact  that  a  recorded  Notarial  Instrument,  wbicli 
may  form  the  cedent's  title,  does  not  properly  fall  under  the  description 
of  a  "  deed,  instrument,  or  writing "  by  which  a  real  burden  on  land  lias 
been  "  assigned,  conveyed,  or  transferred."  If  such  an  instrument,  there- 
fore, is  the  only  recorded  deed  intervening  between  the  original  creditor 
and  the  assignee  whose  title  it  is  proposed  to  complete  by  Notarial  Instru- 
ment, it  may  be  well  to  avoid  any  risk  of  challenge,  and  to  make  such  nemr 
instrument  proceed  (as  in  the  case  of  an  instrument  proceeding  on  a  bond) 
on  the  production  of  the  original  deed  of  constitution  as  well  as  of  the 
subsequent  links. 


1.  Notarial  Instrument  in  favour  of  an  Assignee  to  a  Real  Burden 
where  no  previous  Transmission  has  been  Recorded, 

Consolidation  Acty  Schedtde  (H  H),  and  Convei/ancing  Act,  s.  30. 

At  there  was  on  behalf  of  A  (desigv^ion)  presented  to 

me,  notary  public  subscribing,  a  disposition,  dated  the  day  of 

,  and  recorded  in  the  {specify  Register  of  Sasines  and  date  of 
registration),  granted  by  B  (designation)  in  favour  of  C  (designation) : 
By  which  disposition  the  said  B  disponed  to  the  said  C,  and  his 
heirs  or  assignees  whomsoever,  heritably  and  irredeemably,  All  and 
Whole  (here  insert  description  of  subjects,  or  refer  to  them  as  set  forth 
at  full  length  or  by  reference  in  the  disposition),  with  the  parts  and 
pertinents  thereof,  and  his,  the  said  B's,  whole  right,  title,  and  interest 
therein  (here  insert  any  refercTice  to  real  burdens,  conditions,  &c.,  pre- 
viously constituted,  as  in  the  disposition  produced):  But  DECLARING 
ALWAYS,  as  it  was  by  said  disposition  expressly  provided  and 
DECLARED,  that  the  said  subjects  were  disponed  with  and  under  the 
real  burden  of  the  sum  of  £  sterling,  payable  to  the  said  B, 

his  executors  or  assignees,  at  the  term  of  ,  being  part  of  the 

price  thereof  remaining  unpaid  by  the  said  C,  with  interest  thereon 
at  the  rate  of  £5  per  cent,  per  annum  from  the  term  of 
during  the  not-payment,  and  a  fifth  part  more  of  the  said  principal 
sum  of  liquidate  penalty  in  case  of  failure  in  punctual  payment,  all 
conform  to  bond  of  even  date  with  said  disposition  granted  by  the 
said  C  to  the  said  B :  And  which  sum  of  £  sterling,  interest 

and  penalty  as  aforesaid,  were  by  said  disposition  declared  a  real 
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and  preferable  burden  upon  and  afifecting  the  subjects  tbei^by 
disponed,  and  were  appointed  to  be  inserted  in  any  notarial  or  other 
instrument  to  follow  thereon,  and  to  be  inserted  or  validly  referred 
to  in  all  future  deeds  of  transmission,  decrees,  instruments,  and  other 
writs  of  or  relating  to  the  said  subjects  or  any  part  thereof,  so  long 
as  the  said  burden  or  any  part  thereof  should  remain  unpaid,  other- 
wise such  deeds,  decrees,  instruments,  and  writs  should  be  null  and 
void :  As  ALSO  there  was  presented  to  me  an  assignation,  dated  the 
day  of  ,  granted  by  the  said  B  in  favour  of  the 

said  A,  by  which  the  said  B  assigned  and  disponed  to  and  in  favour 
of  the  said  A  and  his  executors  {or  heirs  excluding  executors,  as  the 
ease  may  be)  and  assignees  whomsoever  (m  the  first  place)  a  bond, 
dated  the  day  of  ,  granted  by  the  said  C  in  his,  the 

said  B's,  favour  for  the  sum  of  £  sterling,  and  interest  and 

penalties  corresponding  thereto,  being  the  bond  referred  to  in  the  said 
disposition  before  narrated;  and  (m  the  second  place),  the  real  and 
preferable  lien  and  burden  for  payment  of  the  said  sum  of  £  , 

declared  and  constituted  by  the  disposition  before  narrated,  over 
All  and  Whole  the  subjects  therein  and  hereinbefore  described, 
with  interest  from  the  day  of  :  Whereupon  this 

instrument  is  taken  in  the  hands  of  L  M  (insert  name  and  designation 
of  notary  ptMic),  in  the  terms  of  "  The  Titles  to  Land  Consolidation 
"(Scotland)  Act,  1868,"  and  "  The  Conveyancing  (Scotland)  Act,  1874." 
— ^In  witness  whereof,  &c. 

Where  the  cedent's  title  baa  been  completed  by  the  registration  of  the 
assignation  in  his  favour,  the  instrument  in  favour  of  his  assignee  will 
proceed  (1)  on  the  recorded  assignation,  which  it  will  narrate  at  length, 
and  (2)  on  the  subsequent  transmissions. 


2.  Notarial  Instrument  completing  the  Title  of  Testamentary 

Trustees  to  a  Ground-Anmuil. 

Schedule  (JV)  of  the  Conveyancing  Act,  1874. 

At  there  was  on  behalf  of  N,  0,  and  P  (desig7iations\ 

trustees  of  the  deceased  A  (designation),  nominated  and  appointed  by 
his  Trust-Disposition  and  Settlement  hereinafter  mentioned,  pre- 
sented to  me,  notary  public  subscribing,  a  Contract  of  Ground- 
Annual  entered  into  between  the  said  A,  heritable  proprietor  of 
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the  area  of  ground  therein   disponed,  of  the  fibst  part,  and   B 
(desu/nation),  OF  THE  SECOND  PART,  dated  the  day  of  , 

and  recorded  with  Warrants  of  Registration  thereon  on  behalf  of  the 
said  A  and  of  the  said  B  respectively,  in  the  {specify  Register  of 
Sadnes  and  date  of  registration):  By  WHICH  Contract  of  Gi*ound- 
Annual  the  said  A  sold  and  disponed,  to  and  in  favour  of  the  said  B, 
and  his  heirs  and  assignees  whomsoever,  heritably  and  irredeemably. 
All  and  Whole  that  area  of  ground  Qiere  describe  the  ground  di<fponed, 
as  in  the  contract),  with  the  pertinents  thereof,  and  his,  the  said  A's, 
wliole  right,  title,  and  interest  therein  (]iere  insert  reference  to  real 
burdens,  conditions,  &c.,  already  constitiUed,  if  any,  as  in  the  contract} : 
And  declaring  thereby  that  the  said  Contract  of  Ground- Annual 
was  granted,  and  the  said  area  of  ground  disponed,  with  and  under 
the  real  and  preferable  lien  and  burden  of  the  pa)Tnent  by  the  said 
B  and  his  foresaids  to  the  said  A  and  his  heirs  and  assignees  whom- 
soever, of  the  yearly  ground-annual  of  £  sterling,  to  be 
uplifted  and  taken  by  the  said  A  and  his  foresaids  furth  of  and  from 
the  said  area  of  ground  therein  disponed,  and  whole  houses  and 
buildings  erected  or  to  be  erected  thereon,  or  furth  of  any  part  or 
portion  thereof,  and  readiest  rents,  niaills,  and  duties  of  the  same, 
and  that  at  two  terms  in  the  year,  &c.  (here  insert  the  spemfication  of 
the  termly  j>f^y^^^^^%  interest,  and  pemdtie.%  and  periodicxd  grassnrn  or 
dnjylication,  as  in  the  contract):  And  declaring  further  that  the 
said  area  of  ground  was  therel)y  disponed  to  the  said  B  and  his 
foresaids  with  and  under  the  additional  burdens,  declarations,  con- 
ditions, obligations,  and  others  specified  in  the  said  Contract  of 
Ground- Annual  recorded  as  aforesaid:  For  which  causes,  and  on 
the  other  part,  the  said  B  thereby  bound  himself  and  his  foresaids 
to  make  payment  to  the  said  A  and  his  foresaids  of  the  foresaid 
ground-annual  of  £  sterling  for  the  said  area  of  ground, 
payable  at  the  terms,  and  with  grassums  {or  duplications),  interest, 
and  penalties,  all  as  therein  and  hereinbefore  specified,  and  to 
perform  the  whole  other  prestations,  conditions,  and  obligations 
incumbent  on  him  and  his  foresaids  under  the  said  Contract  of 
Ground- Annual :  And  for  further  security  to  the  said  A  and  his 
foresaids  of  the  payment  of  the  said  ground -annual,  grassums, 
interest,  and  consequents  before  specified,  and  performance  of  the 
said  prestations,  obligations,  and  conditions  efifeiring  thereto,  the 
said  B,  without  prejudice  to,  but  in  corroboration  of,  the  right  of 
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the  said  A  and  his  foresaids,  in  virtue  of  the  burdens  and  conditions 
under  which  the  said  area  of  ground  was  disponed,  and  of  the 
before-narrated  personal  obligation,  thereby  assigned,  disponed,  and 
made  over  to  and  in  favour  of  the  said  A  and  his  foresaids,  not  only 
All  and  Whole  a  yearly  ground-annual  of  £  sterling,  to  be 

paid  to  and  uplifted  by  him  and  his  foresaids  fiirth  of  and  from  All 
and  Whole  the  area  of  ground  thereinbefore  disponed,  and  buildings 
erected  or  to  be  erected  thereon,  and  that  at  the  terms,  and  with 
grassums,  interest,  and  penalties,  all  as  therein  and  hereinbefore 
specified,  but  also  All  and  Whole  the  said  area  of  ground  and 
buildings  erected  or  to  be  erected  thereon,  bounded  and  described 
as  aforesaid,  and  whole  rents,  maills,  and  duties  thereof,  but  always 
with   and   under   the  whole  reservations,  burdens,  conditions,  and 
others  therein  and  hereinbefore  referred   to :  And  that   in   keal 
SECURITY  to  the  said  A  and  his  foresaids  of  the  payment  of  the 
said  yearly  ground-annual,  half-yearly  payments  thereof,  grassums, 
interest,  and  penalties,  all  as  therein  and  before  mentioned,  and  of 
performance  of  the  obligations  and  prestations  applicable  thereto,  in 
so  far  as  incumbent  on  the  said  B  and  his  foresaids  by  the  said 
Contract  of  Ground- Annual :  As  also  there  was  presented  to  me 
an  extract  of  a  Registered  Trust-Disposition  and  Settlement  granted 
by  the  said  A,  dated  the  day  of  ,  and  recorded  in 

the  Books  of  Council  and  Session  the  day  of  {or  other 

irrit  or  extract  as  the  case  may  he) :  By  WHICH  Trust-Disposition  and 
Settlement  the  said  A  assigned,  disponed,  conveyed,  made  over, 
devised,  and  bequeathed  to  and  in  favour  of  the  said  N,  0,  and  P 
{here  insert  destinatuni  to  trustees,  &c.,  as  in  the  settlement^  All  and 
Sundry  his  whole  means,  estate,  and  effects,  heritable  and  moveable, 
real  and  personal,  then  belonging  or  wliich  might  belong  to  him  at 
the  date  of  his  death,  with  the  whole  writs,  vouchers,  and  instruc- 
tions thereof,  and  all  that  had  followed  or  could  competently  follow 
thereon,  but  in  trust  always  for  the  ends,  uses,  and  purposes  therein 
mentioned:  In  which  general  conveyance  were  included  the  said 
ground-annual  of  £  sterling,  interest,  grassums,  and  con- 

sequents, the  said  A  being  then  and  at  the  date  of  his  death  vest 
therein  as  aforesaid:  Whereupon  this  instrument  is  taken  in  the 
hands  of  L  M  {insert  name  and  designation),  notary  public,  in  terms 
of  "The  Titles  to  Land  Consolidation  (Scotland)  Act,  1868,"  and  "The 
''  Conveyancing  (Scotland)  Act,  1874" — In  witness  whereof,  &c. 
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SECTION  XII 

COMPLETION  OF  TITLE  OF  HEIES  AND  EXECUTOES- 
DATIVE  OF  A  CREDITOR  DYING  INTESTATE 

I.  Title  of  Heirs. 

In  cases  where  the  heir  of  the  creditor  is  entitled  to  succeed,  he,  if  the 
security  has  been  constituted  by  infeftment,  may  complete  bis  title — 
(1)  by  obtaining  from  the  debtor  a  writ  of  acknowledgment  in  his  favour, 
in  the  form  of  Schedule  (H.)  of  the  Consolidation  Act  of  1868  (section  125, 
as  amended  by  section  63  of  the  Conveyancing  Act  of  1874),  and  record- 
ing this  with  Warrant  of  Registration  in  the  appropriate  Register  of 
Sasiues ;  or  (2)  by  obtaining  a  Decree  of  Special  Service,  and  recording 
the  extract  thereof  with  Warrant  of  Registration  in  like  manner(a) ;  or 
(3)  by  obtaining  a  Decree  of  Greneral  Service  and  expeding  thereon,  and 
recording  a  Notarial  Instrument  in  the  form  of  Schedule  (J  J)  of  the 
Consolidation  Act  (section  128  of  that  Act). 

If  the  bond  has  not  been  completed  by  infeftment,  or  if  the  creditor  is 
an  assignee  who  has  not  completed  his  title  by  infeftment  during  his  life, 
the  heir  will  complete  a  title  by  obtaining  a  Decree  of  Oeneral  Service 
and  expeding  thereon,  and  recording  a  Notarial  Instrument  in  the  form  of 
Schedule  (M  M)  of  the  Consolidation  Act,  s.  130. 


1.  Writ  of  Acknowledgment  in  favour  of  the  Hdr  of  the  Creditor- 
in  a  Bond  and  Disposition  in  Security  constituted  by  Infeftment 
from  which  Executors  are  Excluded, 

Schedule  (//.)  and  section  125  of  the  Consolidation  Act  of  1868, 

a7id  section  63  of  the  1874  Act. 

I,  A  (name  and  design  debtor  in  the  security),  hereby  acknowlbdgb 
C  {designation),  as  eldest  son  {or  othenoise,  as  the  case  may  he)  and. 
heir  of  the  deceased  B  {designation),  to  be  in  right  of  a  Bond  and 
Disposition  in  Security,  dated  the  day  of  ,  and 

recorded  in  the  {specify  JRegister  of  Sasines  and  date  of  registration)^ 
for  the  sum  of  £  sterling,  granted  by  me  in  favour  of 

the  said  B  and  his  heirs,  excluding  executors,  or  assignees  whom- 
soever [or  in  favour  of  the  said  B  and  his  executors  or  assignees 
whomsoever,  but  from  which  Bond  and  Disposition  in  Security  the 

(a)  Heirs  of  a  destination  in  a  heritable  bond  may  complete  title  by  service 
{Hatty  1889,  17  R.  105). 
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executors  of  the  said  B  were  excluded,  conform  to  Minute  of 
Exclusion  executed  by  him  of  date  the  day  of  ,  and 

recorded  in  the  {specify  Register  of  Sasines  and  date  of  registration)], 
over  All  and  Whole  (here  describe  or  refer  to  the  lands  in  terms  of 
Seh^vle  (0)  of  the  Conveyancing  Act  of  1874,  and  specify  or  refer  to 
real  burdens,  conditions,  &c.,  if  any,  in  terms  of  Schedule  (D)  of  the 
Consolidation  Act  of  1868). — In  witness  whereof,  &c. 

The  granter  of  the  writ  of  acknowledgment  must  at  the  date  of  grant- 
ing be  infeft  in  the  lands  which  form  the  subject  of  the  security,  and  may 
either  be  the  original  debtor  in  the  bond  or  bis  successor  in  the  lands. 
If  the  deceased  is  not  the  original  creditor,  the  titles  by  which  he  acquired 
right  will  be  specified  immediately  after  the  description  of  the  lands  and 
reference  to  real  burdens,  as  shown  in  the  following  style : — 


2.  Writ  of  Acknowledgrment  in  favour  of  the  Heir-Male  of  the  last 
Survivor  of  the  Trustees  under  a  Contract  of  Marriage, 

I,  A  (designation),  hereby  acknowledge  B  (desigTuition),  as  the 
eldest  son  and  nearest  and  lawful  heir-male  of  provision  of  the 
deceased  C  (designaiion),  who  was  the  last  survivor  of  the  trustees 
under  the  Contract  of  Marriage  after  mentioned,  to  be  in  right,  but 
only  as  trustee  for  the  purposes  mentioned  in  said  Contract  of 
Marriage,  of  a  Bond  and  Disposition  in  Security,  dated  the 
day  of  ,  and  recorded  in  the  (specify  Register  of  Sasines  and 

date  of  registration),  for  the  sum  of  £  ,  granted  by  me  in 

favour  of  the  deceased  D  (designation),  and  his  executors  (or  heirs 
excluding  executors,  as  the  case  may  be)  or  assignees  whomsoever,  over 
All  and  Whole  (here  describe  or  refer  to  description  of  the  lands,  and 
specify  or  refer  to  real  burdens,  conditions,  &c,,  if  any,  cts  directed  in  the 
preceding  style) :  To  which  Bond  and  Disposition  in  Security,  sums 
of  money  thereby  due,  and  lands  and  others  therein  contained,  the 
said  C  acquired  right,  conform  to  the  following  titles,  viz. — (First) 
Decree  of  General  Service  in  favour  of  E  (designation),  eldest  son  of 
the  deceased  F  (design/Uion),  who  was  the  only  son  of  the  said 
deceased  D,  as  nearest  and  lawful  heir  of  the  said  D,  his  grandfather, 
obtained  before  the  Sheriff  of  M  on  the  day  of  , 

and  recorded  in  Chancery  on  the  day  of  ;  (Second) 

Notarial  Instrument  thereon  in  favour  of  the  said  E  as  heir  foresaid, 
JUR.  s, — L  24 
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recorded  in  the  {^edfy  Register  of  Sasines  and  date  of  registratum)  ; 
{Third)  Contract  of  Marriage  between  the  said  E  on  the  one  part, 
and  G  (desig7iatian)  on  the  other  part,  dated  the  day  of  , 

whereby,  inter  alia,  for  the  causes  therein  specified,  the  said  K 
assigned,  disponed,  conveyed,  and  made  over  to  H,  I  {desigYvaiions)y 
and  the  said  C,  and  to  such  other  person  or  persons  as  might  be 
assumed  in  virtue  of  the  powers  thereby  conferred,  and  to  the 
acceptors  and  acceptor,  survivors  and  last  survivor,  of  the  trustees 
thereby  named  and  to  be  assumed  as  aforesaid,  and  to  the  nearest 
heir-male  of  the  last  survivor,  as  trustees  for  the  purposes  therein 
mentioned,  inter  alia,  the  said  Bond  and  Disposition  in  Security,  and 
also  All  and  Whole  the  lands  and  others  before  described;  and 
{Fourth)  Notarial  Instrmnent  expede  on  said  Contract  of  Marriage  in 
favour  of  the  said  H,  1,  and  C,  as  trustees  foresaid,  and  the  survivors 
and  survivor  of  them,  recorded  in  the  {specify  Register  of  Sasines  and 
date  of  registration), — In  WITNESS  WHEREOF,  &c. 


3.  Petition  of  Special  Service  as  Heir  of  Creditor  in  Recorded  Bond 
and  Disposition  in  Security  from  which  JExecutors  are  Excluded, 

Schedule  (§),  Consolidation  Act  of  1868. 

Unto  the  Honourable  the  Sheriff  of  the  County  of  M  {specify  County, 
or  say — of  Chancery),  the  Petition  of  C  {designation), 

Humbly  sheweth, 

That  the  late  B  {designation)  died  on  or  about  the 
day  of  in  the  year  ,  last  vest  and  seised  in 

All  and  Whole  {here  describe  or  refer  to^  the  lands  in  terms  of 
Schedule  {0)  of  the  Conveyancing  Act  of  1874) ;  AND  that  in  real 
SECURITY  of  the  whole  sums  of  money — ^principal,  interest,  and 
penalties — contained  in  a  Bond  and  Disposition  in  Security,  dated 
the  day  of  ,  in  the  year  ,  and 

recorded  in  the  {specify  Register  of  Sasines  and  date  of  registration),  for 
the  simi  of  £  sterling,  granted  by  A  {designation),  in  favour 

of  the  said  deceased  B,  and  his  heirs,  excluding  executors  or  assignees 
whomsoever  [or  in  favour  of  the  said  B,  and  his  executors  or  assignees 
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whomsoever,  but  from  which  Bond  and  Disposition  in  Security  the 
executors  of  the  said  B  were  excluded  by  Minute  of  Exclusion 
executed  by  him  of  date  the  day  of  ,  and 

recorded  in  the  (specify  Register  of  Sasines  and  date  of  registration)\ 
conform  to  the  said  Bond  and  Disposition  in  Security,  dated  and 
recorded  as  aforesaid,  but  always  with  and  under  the  real  burdens, 
conditions,  provisions,  and  limitations  (if  any)  specified  in  a  (here 
specify  the  deed  or  instrument  containing  the  real  burdens,  conditions, 
4kc.,  at  length,  in  terms  of  Schedule  (D)  of  the  Consolidation  Act  of 
1868). 

That  the  petitioner  is  the  eldest  son  (or  state  what  other  relation^ 
Aip  or  character  the,  petitioner  bears),  and  nearest  lawful  heir  in 
special  of  the  said  B  in  the  lands  and  others  foresaid,  in  which  the 
said  B  was  last  vest  and  seised  in  security  as  aforesaid. 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner 
nearest  and  lawful  heir  in  special  of  the  said  deceased  B 
in  the  lands  and  others  above  described,  and  that  in  real 
security  of  the  sums  of  money — principal,  interest,  and 
penalties — contained  in  the  said  Bond  and  Disposition  in 
Security,  but  always  with  and  under  the  real  burdens, 
conditions,  provisions,  or  limitations  (if  any)  above 
referred  to. 

According  to  Justice,  &c. 

(Signed  by  the  petitioner 
or  his  Toandaiory,) 


For  variations  in  style  arising  from  different  circumstances  the 
conveyancer  is  referred  to  Title  Y.,  the  forms  in  which  will  be  suit- 
able, mutatis  mutandis,  to  the  case  of  Special  Service  to  a  security.  The 
heir's  title  under  the  decree  obtained  on  the  above  petition  will  be 
completed  either  by  registration  of  the  Extract  Decree  itself,  with  a 
warrant  of  registration  thereon,  in  the  appropriate  Register  of  Sasines, 
or  by  expeding  and  recording  in  like  manner  a  Notarial  Instrument  in 
the  following  form: — 
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4.  Notarial  Instrument  in  favour  of  tJie  Heir  of  a  Creditor  in  am 
Heritable  Security  proceeding  oil  a  Becoi^ded  Bond  and  Disposition^ 
in  Security t  with  Minute  of  £xcl7ision  ofUxectUors  and  Extract 
Decree  of  Special  (or  Geftieral)  Service, 

Section  128,  Schedule  (J  J),  Consolidation  Act  of  1868. 

At  there  was  on  behalf  of  C  (designation),  presented 

to  me,  notary  public  subscribing,  a  Bond  and  Disposition  in  Security, 
dated  ,  and  (if  recorded)  recorded  in  the  (specify  register 

of  Sasines  and  date  of  registrcUion),  granted  by  A  (designutian)  in 
favour  of  the  now  deceased  B  (designation) ;  [if  the  bond  has  not  been, 
recorded^  hut  sasine  expede  theron,  say — and  Instrument  of  Sasine 
thereon,  recorded  in  the  (specify  Register  of  Sasines  and  date  of  regis- 
tration)']'. By  which  Bond  and  Disposition  in  Security  the  said  A 
bound  and  obliged  himself,  and  his  heirs,  executors,  and  representa- 
tives whomsoever,  without  the  necessity  of  discussing  them  in  their 
order,  to  repay  to  the  said  B,  and  his  heirs,  excluding  executors,  or 
assignees  whomsoever  (or  to  the  said  B  and  his  executors  or  assignees 
whomsoever,  as  the  case  may  he),  the  sum  of  £  sterling,  at  the 

term  of  (insert  date  of  rqiayment),  with  a  fifth  part  more  of  liquidate 
penalty  in  case  of  failure,  and  interest  of  said  principal  sum  at  the 
rate  of  per  centum  per  annum,  and  penalties  in  case  of 

failure  in  the  punctual  payment  of  said  interest,  all  as  the  said  Bond 
and  Disposition  in  Security  in  itself  more  fully  bears:  And  in 
SECURITY  of  the  personal  obligation  therein  written,  the  said  A 
disponed  to  and  in  favour  of  the  said  B  and  his  foresaids,  heritably, 
but  redeemably  as  therein  mentioned,  yet  irredeemably  in  the  event 
of  a  sale  by  virtue  thereof.  All  and  Whole  (here  insert  the  description 
of  the  subjects,  and  also  all  real  burdens,  &c.,  if  any,  all  as  set  forth  at 
length  or  by  reference  in  the  security) ;  [if  the  security  was  orHginaily 
conceived  in  favour  of  B,  "and  his  executors  or  assignees  whomsoever,'* 
and  the  executors  afterwards  excluded  by  minute,  the  Minute  of  Exdusion^ 
should  be  presented,  and  here  narrated,  as  follows — ^As  ALSO  there  was 
presented  to  me  a  Minute  of  Exclusion  granted  by  the  said  B,  dated 
the  ,  and  recorded  (specify  Register  of  Sasine  and  date  of 

registration),  whereby  the  said  B  excluded  executors  from  the  Bond 
and  Disposition  in  Security  before  narrated]:  As  ALSO  there  was 
presented  to  me  an  Extract  Decree  of  Special  (or  General)  Service  in 
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favour  of  the  said  C  as  eldest  lawful  son  (or  otherivise,  as  the  case  may 
be)  and  nearest  lawful  heir  in  special  (or  general)  of  the  said  B,  dated 

,  expede  before  the  Sheriff  of  the  County  of  M  (or  of 
Chancery),  and  recorded  in  Chancery  the  day  of  , 

whereby  the  said  C  acquired  right  to  the  said  Bond  and  Disposition 
in  Security :  Whereupon  this  instrument  is  taken  in  the  hands  of  L 
(insert  name  and  designation  of  notary  public),  in  terms  of  "The 
**  Titles  to  Land  Consolidation  (Scotland)  Act,  1868."— In  witness 

WHEREOF,  &C. 

The  variations  necessary  where  the  deceased  is  not  the  original  creditor 
have  been  exemplified  in  preceding  styles. 

Where  the  security  excludes  executors,  and  the  deceased  has  not  been 
infeft  therein,  -the  title  of  the  heir  will  be  completed  by  General  Service 
and  expeding  a  Notarial  Instrument  in  the  form  of  Schedule  (M  M)  of  the 
Ck>nsolidation  Act,  and  recording  it  with  warrant  of  registration  in  the 
appropriate  Register  of  Sasines.  Form  1,  p.  358,  supra^  is  applicable  in 
this  case,  the  General  Service  being  substituted  for  the  General  Disposition 
and  Settlement  on  which  that  form  proceeds. 

11.  Title  of  Exbcutors-Dative. 

If  the  executors  of  the  creditor  are  entitled  to  succeed  their  title  will, 
in  terms  of  section  126  of  the  Consolidation  Act  of  1868,  be  completed  by  the 
registration  of  a  Notarial  Instrument  in  the  form  of  Schedule  (J  J)  of  that 
Act — the  same  form  as  that  provided  for  the  case  of  an  heir  whose  execu- 
tors have  been  excluded  (see  p.  372),  and  differing  only  in  proceeding  on 
the  testament-dative  instead  of  the  Decree  of  Special  or  General  Service. 
The  testament-dative  will  be  narrated  thus  : — 

As  Ai^o  there  was  presented  to  me  testament-dative  of  the  said 
deceased  B,  expede  before  the  Sheriff  of  the  County  of  M,  on 
the  day  of  ,  whereby  the  said  C  was  ordained 

and  confirmed  executor-dative  of  the  said  deceased  B ;  whereby  the 
said  C  acquired  right  to  the  said  Bond  and  Disposition  in  Security : 
Whereupon,  &c. 

Where  the  title  of  the  executors  consists  of  letters  of  administration 
obtained  in  England,  the  instrument  may  proceed  on  these  as  produced 
and  sealed  in  the  Commissary  Court  in  terms  of  the  Confirmation  Act  of 
1858,  instead  of  the  testament^iative.  Such  letters  when  so  produced 
have  the  effect  of  confirmation,  and  in  practice  it  is  understood  that  a 
title  made  up  in  this  way  is  quite  valid,  though  the  Consolidation  Act 
does  not  expressly  refer  to  letters  of  administration. 

If  the  executors  are  more  than  one,  and  are  not  entitled  to  the 
deceased's  moveable  estate  wholly  for  their  own  beneficial  interest,  the 
Act  provides  that  "  it  shall  be  competent  to  take  such  Notarial  Instru- 
"  ment  in  favour  of  the  said  executors  and  the  survivors  or  survivor 
"  of  them." 
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When  the  security  has  not  been  completed  by  infeftment  in  the 
creditor's  lifetime,  and  executors  are  not  excluded,  the  title  of  the 
executors  will  be  completed  in  terms  of  section  130  of  the  Consolida- 
tion Act,  by  expediug  a  Notarial  Instrument  in  the  form  of  Schedule 
(M  M)  of  the  Act,  and  recording  this,  with  warrant  of  registration 
thereon,  in  the  appropriate  Kegister  of  Sasines.  Form  1,  p.  358,  mpra, 
applies  to  this  case,  the  testament-dative  being  substituted  for  the 
General  Disposition  and  Settlement. 


SECTION  XIII 


EXTINCTION  AND  KESTRICTION  OF  HERITABLE 
SECURITIES  AND  SIMILAR^  RIGHTS 

1.  Dischargre  of  Bond  and  Disposition  in  Security  by  the 

Original  Creditor. 
(Section  132  and  Schedule  (iViV),  Consolidation  Act,  1868.) 

I,  A  (designation),  IN  consideration  of  the  sum  of  £ 
sterling  now  paid  to  me  by  B  (designation),  DO  hereby  discharge 
a  Bond  and  Disposition  in  Security  (or  other  secicrity),  dated  the 

day  of  (if  recorded,  say)  and  recorded 

in  the  (specify  Register  of  Sasines  and  daie  of  recording),  for  the 
sum  of  £  sterling,  granted  by  the  said  B  in  my  favour  (or 

as  the  case  may  he),  and  all  interest  due  thereon :  And  I  declare  to 
be  redeemed  and  disburdened  thereof,  and  of  the  infeftment  following 
thereon,  All  and  Whole  (describe  or  validly  refer  to  the  lands  as  in 
Security),  all  as  specified  and  described  in  the  said  Bond  and  Dis- 
position in  Security,  dated  and  recorded  as  aforesaid. — In  witness 

WHEREOF,  &C. 


2.  Dischargre  of  Bond  and  Disposition  in  Security  to  which  the 

Holder  has  acquired  Right 

I,  A  (desigTiation),  in  consideration  of  the  sum  of  £ 
sterling  now  paid  to  me  by  B  (designation),  po  hereby  discharge 
a  Bond  and  Disposition  in  Security  (or  other  security,  as  the  case 
may  be),  dated  the  day  of  ,  and  recorded 

(insert  daie  of  recording  and  Register  of  Sasines),  for  the  sum  of 
£  sterling  granted  by  G  (designation),  in  favour  of  H 
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ideatgruUion),  and  all  interest  due  thereon:  And  I  DECLARE  to  be 
redeemed  and  disbui'dened  thereof,  and  of  the  infeftment  following 
thereon.  All  and  Whole  (insert  or  validly  refer  to  the  description 
of  tlu  subjects),  all  as  specified  and  described  in  the  said  Bond  and 
I>ispo8ition  in  Security  {or  as  the  case  may  he),  dated  and  recorded 
as  aforesaid:  To  which  Bond  and  Disposition  in  Security  {or  as 
the  ca^  Tuay  he),  sums  of  money  therein  contained,  and  subjects  {or 
lands  and  others)  thereby  conveyed,  I  acquired  right,  conform  to 
the  following  writs,  viz. — {First)  Assignation  granted  by  the  said 
H  in  favour  of  K  {designation),  dated  and  recorded 

(fipecify  Segister  of  Sa^sines  and  date  of  recording/)',  {Second)  Trust- 
Disposition  and  Settlement  by  the  said  K,  dated  the 
day  of  {if  recorded,  say)  and  recorded  in  {specify  Register 

and  dais  of  recording),  in  favour  of  L  and  M  {names  and  designations), 
as  his  trustees  and  executors  for  the  purposes  therein  mentioned; 
{Third)  Notarial  Instrument  in  favour  of  the  said  L  and  M,  as 
trustees  and  executors  duly  confirmed  of  the  said  K,  proceeding 
on  the  general  conveyance  contained  in  the  said  Trust-Disposition 
and  Settlement  recorded  in  the  {specify  Register  of  Sasines  and  date 
of  recording)]  and  {Lastly)  Assignation  by  the  said  L  and  M  in 
my   favour,  dated  ,  and  recorded  {specify  Register  of 

Sasines  and  date  of  recording). — In  witness  whereof,  &c. 


8.  Partial  Discharge  of  a  Bond  and  Disposition  in  Security. 

I,  A  {designation),  IN  CONSIDERATION  of  the  sum  of  £500  sterling 
now  paid  to  me  by  B  {designation),  DO  hereby  discharge,  but  only 
to  the  extent  after  specified,  a  Bond  and  Disposition  in  Security, 
dated  ,  and  recorded  {specify  Register  of  Sasines  and  date  of 

recording),  for  the  sum  of  £1000  sterling,  granted  by  the  said  B  in  my 
favour,  but  that  only  to  the  extent  of  said  principal  sum  of  £500 
now  paid  to  me  as  aforesaid,  and  of  the  interest  due  thereon  and 
penalties  corresponding  thereto:  And  I  declare  to  be  redeemed 
and  disburdened  thereof,  and  of  the  infeftment  following  thereon, 
but  only  to  the  extent  above  specified.  All  and  Whole  {here  describe 
or  validly  refer  to  the  siibfects),  all  as  specified  and  described  in  the 
said  Bond  and  Disposition  in  Security,  dated  and  recorded  as  afore- 
said—In  witness  whereof,  &c. 
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4.  Discharge  of  a  Bond  of  Annual-Rent  grarUed  uvder  the 

Avihority  of  the  Entail  Acts, 

I,  A  {designation  of  creditor),  IN  CONSIDERATION  of  the  sum  of 
£  sterling  now  paid  to  me  by  B  {designation  of  (Mftor\ 

DO  hereby  discharge  a  Bond  of  Annual-Bent  and  Disposition  in 
Security,  dated  {if  recorded,  say)  and  recorded  in  {specify 

Register  of  Sasines  and  date  of  recording),  granted  by  the  said  B 
in  my  favour  under  the  autiiority  of  the  Entail  Acts,  for  payment 
of  annual  rent  of  £  sterling  during  the  full  period  of 

twenty-five  years  after  the  day  of  ,  and 

whole  annual  payments  and  others  due  therein,  to  be  uplifted  and 
taken  furth  of  the  lands  and  others  therein  and  hereinafter  described 
{or  referred  to),  or  any  part  or  portion  thereof,  and  readiest  rents, 
profits,  and  duties  of  the  same:  And  I  declare  to  be  redeemed 
and  disburdened  thereof,  and  of  the  infeftment  following  thereon. 
All  and  Whole  {liere  describe  or  validly  refer  to  tJve  subjects,  and 
specify  or  refer  to  real  burdens,  conditions,  &c,,  if  any,  other  than  those 
of  the  entail  as  before  directed,  p,  236),  all  as  specified  and  described 
in  the  said  Bond  of  Annual-Eent  and  Disposition  in  Security,  dated 
and  recorded  as  aforesaid. — In  witness  whereof,  &c. 


5.  Dischargre  of  the  Personal  Obligration  contained  in  a  Bond 

and  Disposition  in  Security,  so  far  as  affecting  the  Gfranter 
and  his  Heirs,  when  the  Zaruls  in  the  Security  have  been  Sold 
and  the  Purchaser  has  granted  his  Personal  Bond  of  Corro- 
boration to  the  Creditor. 

I,  A  {designation),  considering  that  by  Bond  and  Disposition 
in  Security,  dated  the  day  of  {if  recorded, 

here  say)  and  recorded  in  {specify  Register  of  Sasines  and  date  of 
recording),  B  {designation),  bound  himself,  &c.  {here  narrate  the  Bond 
aTid  Disposition  in  Security,  as  in  the  form  of  Personal  Bond  of  Cor- 
roboration, given  on  p.  316,  dovm  to  and  including  the  words  "in 
itself  more  fully  bears,"  or  as  muy  be  required^),  and  that  the  sums 
of  money  contained  in  the  said  Bond  and  Disposition  in  Security 
still  remain  due  and  unpaid:  And  whereas  said  lands  and  others 
have  recently  been  sold  by  the  said  B  to  C  {designation),  and  it 
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has  been  arranged  that  the  said  sums  of  money  shall  remain  a 
debt  due  hj  the  said  C  and  his  heirs  and  successors,  and  that 
the  real  security  constituted  by  the  said  Bond  and  Disposition  in 
Security  shall  subsist  and  remain  in  full  force  and  effect  during 
the  non-payment  of  the  said  sums:  And  whereas  the  said  C  has 
granted  or  is  about  to  grant  to  me  his  Personal  Bond  of  Corrobora- 
tion for  payment  of  the  foresaid  simis  of  money,  [or,  and  in  the 
disposition  of  the  said  subjects  in  his  favour  it  is  agreed,  as  the 
said  G  by  acceptance  thereof  agreed  and  declared,  th^t  the  heritable 
security  constituted  by  the  said  Bond  and  Disposition  in  Security, 
with  the  said  sum  of  £  sterling,  interest  thereof  from 

the  term  of  ,  and  the  whole  other  personal  obligations 

therein  contained  shall  transmit  against  the  said  C  and  be  a  burden 
on  his  title  in  terms  of  the  47th  section  of  "The  Conveyancing 
"  (Scotland)  Act,  1874 "],  and  it  is  proper  that  I  should  now  grant 
these  presents  in  favour  of  the  said  B:  Therefore  I  hereby  dis- 
charge the  said  B  and  his  heirs,  executors,  and  representatives 
whomsoever,  of  the  whole  personal  obligations  for  payment  of  the 
sums  contained  in  and  due  by  the  said  Bond  and  Disposition  in 
Security:  But  declaring  always  that  these  presents  shall  nowise 
injure  or  affect  the  real  security  over  the  lands  and  others  foresaid, 
constituted  by  the  said  Bond  and  Disposition  in  Security  for  pay- 
ment of  the  foresaid  sums  of  money,  and  that  notwithstanding  hereof 
said  real  security  shall  remain  in  full  force  and  effect  against  the  said 
lands  and  others  until  payment  be  made  of  the  whole  sums  of  money 
— principal,  interest,  and  penalties,  if  incurred — contained  in  said  bond, 
and  until  said  security  be  formally  renounced  and  discharge :  And  I 
BIND  myself  and  my  heirs  and  successors  to  warrant  this  discharge  at 
all  hands  and  against  all  mortals :  And  I  consent  to  registration  for 
preservation. — In  witness  whereof,  &c. 


6.  Discharge  and  Renunciation  of  a  Personal  Bond  for  the  Price 

of  an  Estate,  and  Real  Burden  therefor  constittUed  over  the  Estate, 

I,  A  (designation),  IN  consideration  of  the  sum  of  £ 
sterling,  now  paid  to  me  by  B  {designation),  do  hereby  discharge 
a  bond,  dated  the  day  of  ,  for  the  sum  of 

£  ,  granted  by   the   said   B   in   my  favour,   and   all 

interest   due   thereon,  and  also  the  real   burden  for  the  sums — 


I 

I 
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principal,  interest,  and  penalties — contained  in  the  said  bond,  and 
for  the  said  bond  itself,  created  over  the  lands  and  others  after 
described,  by  disposition  of  said  land  and  others  granted  hj  me 
in  favour  of  the  said  B,  dated  the  day  of 

{if  recorded,  say)  and  recorded  {specify  Register  of  Sasines  and  date 
of  recording) :  And  I  declake  to  be  redeemed  and  disburdened  of 
the  real  burden  for  payment  of  the  sums  contained  in  said  bond 
and  constituted  by  the  said  disposition,  All  and  Whole  {Jiere 
describe  or  validly  refer  to  description  of  the  lands,  cfec,  over  which 
the  real  burden  extends),  all  as  specified  and  described  in  said  dis- 
position, dated,  and  {if  recorded)  recorded  as  aforesaid — In  witness 

WHEREOF,  &C. 


7.  Dischargfe  and  Retrocession  applicable  to  Bond  and  Assignation 
and  Disposition  in  Security  containing  Assignation  to  a  Policy 
of  Insurance  on  the  Borrower's  Life,  and  Conveyance  of  his 
Interest  in  Entailed  Lands  in  Security. 

I,  A  {designation),  IN  consideration  of  the  sum  of  £ 
sterling  now  paid  to  me  by  B  {designation),  do  hereby  discharge 
a  Bond  and  Assignation  and  Disposition  in  Security,  dat^d 
{if  recorded,  say)  and  recorded  in  {specify  Register  of  Sasiiies  and  date 
of  recording),  granted  by  the  said  B  in  my  favour  for  the  sum  of 
£  sterling  of  principal,  and  all  interest  due  thereon: 

As  ALSO  for  payment  to  the  {here  specify  the  insurance  company  or 
society),  at  the  head  office  of  the  said  company  {or  society)  in  Edin- 
burgh, &c.  {here  nnll  follow  a  detail  of  the  further  obligations  and 
stipulations  contained  in  the  Bond  and  Assignation  and  Disposition 
in  Security,  as  briefly  as  is  consistent  with  accurate  speciflcation)  i 
And  I  hereby  assign,  convey,  and  make  over  to  the  said  B,  and 
his  heirs,  executors,  and  assignees  whomsoever,  the  certificate  or 
policy  of  insurance  before  mentioned  {hc7*e  will  follow  a  specification 
of  the  certificate  or  policy  contained  in  the  Bmul  and  Assignation 
and  Disposition  in  Security),  with  all  the  right  and  interest  which 
I  have  in  or  to  the  said  certificate  or  policy  of  insurance,  and  all 
claim,  benefit,  or  advantage  which  may  arise  thereby  in  any  manner 
of  way;  together  also  with  the  assignation  of  the  said  certificate 
or  policy  in  my  favour  contained  in  the  said  Bond  and  Assignation 
and  Disposition  in  Security,  and  all  that  has  followed  or  is  com- 
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petent  to  follow  thereon :  Surrogating  hereby  and  substituting  the 
said  B  and  his  foresaids  in  my  full  right  and  place  of  the  said 
certificate  or  policy  of  insurance:  And  further,  I  declare  to  be 
redeemed  and  disburdened  of  the  said  Bond  and  Assignation  and 
Disposition  in  Security,  and  of  the  infeftment  following  thereon, 
All  and  Whole  (here  insert  description  of  lands  contained  m  the 
teeurity),  all  as  specified  and  described  in  the  said  Bond  and 
Assignation  and  Disposition  in  Security,  dated  and  recorded  as 
aforesaid. — In  witness  whereof,  Sec. 


8.  Dischargre  of  a  Bond  of  Annuity  and  Disposition  in 

Security. 

X  B  (designation),  IN  consideration  of  the  sum  of  £ 
sterling  now  paid  to  me  by  A  (designation),  DO  hereby  discharge 
a  Bond  of  Annuity  and  Disposition  in  Security,  dated 
(and,  if  recorded,  specifg  Register  of  Sasines  and  date  of  registration), 
granted  in  my  favour  by  the  said  A  for  payment  to  me  or  my 
assignees,  during  all  the  days  of  my  life,  of  an  annuity  or  yearly 
sum  of  £  sterling,  free  of  all  burdens  and  deductions 

whatsoever;  and  all  simis  due  and  payable  under  the  said  bond: 
And  I  DECLARE  to  be  redeemed  and  disburdened  of  the  said  Bond 
of  Annuity  and  Disposition  in  Security,  and  of  the  infeftment 
following  thereon,  All  and  Whole  (h£re  describe  or  validly  refer  to 
the  lands  hdd  in  security  as  in  the  bond),  all  as  specified  and  described 
in  the  said  Bond  of  Annuity  and  Disposition  in  Security,  dated  and 
recorded  as  aforesaid. — In  witness  whereof,  &c. 


9.  Dischargre  of  Bond  and  Disposition  in  Security  where  the 

Security  Subjects  are  Sold  under  the  Powers  contained  in  the 
Bond, 

I,  A  (designation),  in  whose  favour  the  Bond  and  Disposition  in 
Security  after  discharged  was  granted,  considering  that,  under  the 
power  of  sale  contained  in  said  Bond  and  Disposition  in  Security,  I 
exposed  the  subjects  after  described  to  sale  by  public  roup  upon 
the  day  of  under  Articles  of  Eoup  executed 
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by  me  upon  the  day  of  ,  and  that  the  said  sub- 

jects were  purchased  by  B  (designation) :  And  further,  coNsroERiNG- 
that,  in  the  said  Articles  of  Eoup,  I  bound  myself  to  execute  and 
deliver  to  the  purchaser  not  only  a  valid  disposition  of  the  said 
subjects  and  others  after  described,  but  also  in  his  option  a  dis- 
charge of,  or  an  assignation  to,  the  foresaid  Bond  and  Disposition 
in  Security,  all  as  more  fully  therein  set  forth :  And  now  seeing  that 
I  have  been  requested  to  grant  the  discharge  after  written,  there- 
fore, in  implement  of  said  obligation,  I  do  hereby  discharge  a  Bond 
and  Disposition  in  Security,  dated  the  day  of  ,  and 

recorded  in  the  (specify  Register  of  Sasines  and  date  of  recording),  toT 
the  sum  of  £  sterling,  granted  by  C  (designation)  in  my 

favour,  and  also  all  interest  due  thereon:  And  I  declare  to  be 
redeemed  and  disburdened  thereof,  and  of  the  infeftment  following 
thereon,  All  and  Whole  (describe  tlie  security  subjects),  all  as  specified 
and  described  in  the  said  Bond  and  Disposition  in  Security,  dated 
and  recorded  as  aforesaid :  But  it  is  hereby  declared,  in  terms  of 
the  said  Articles  of  Eoup,  that  the  personal  obligations  contained 
in  the  said  Bond  and  Disposition  in  Security  for  payment  of  the  prin- 
cipal sum,  interest  and  penalties,  are  not  extinguished,  transferred 
or  discharged,  but  that  the  same  remain  as  intact  and  competent 
to  me  as  if  these  presents  had  not  been  granted. — In  witness 

WHEREOF,  &c. 

We  now  pass  to  deeds  of  restriction. 


10.  Deed  of  Restriction  of  an  Heritable  Security  hy  the  Original 

Creditor  where  no  Price  paid. 

(Section  133  and  Schedide  (00)  Consolidation  Act,  1868.) 

I,  A  (designation  of  creditor),  considering  that  B  (designation  of 
debtor),  has  requested  me  to  release  the  lands  and  others  hereinafter 
described  (or  referred  to)  from  the  security  hereinafter  specified,  but 
without  any  consideration  having  been  paid  to  me  therefor,  do  hereby 
declare  to  be  redeemed  and  disburdened  of  the  security  constituted 
by  a  Bond  and  Disposition  in  Security  (or  other  sectcrity),  dated  (insert 
date  and,  if  recorded,  say)  and  recorded  in  the  (specify  Register  of 
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Sasines  and  date  of  recordirig),  for  the  sum  of  £  sterling 

granted  by  the  said  B  in  favour  of  me,  my  heirs  and  assignees 
whomsoever  (or  as  the  case  may  be),  All  and  Whole  (here  describe  the 
lands  to  be  disburdened  :  And  I  kestrict  the  security  thereby  con- 
stituted to  the  lands  and  others  contained  in  the  said  Bond  and 
Disposition   in   Security  other  than  those  hereby  disburdened. — In 

WTTNESS   whereof,  &C. 

The  foregoing  style  is  adapted  to  the  case  where  the  lands  to  be 
disburdened  are  an  undescribed  portion  of  the  cumuh  subjects  contained 
in  the  bond,  e.g,^  a  portion  about  to  be  sold,  and  which  therefore  it  is  con- 
tempiated  by  the  schedule  should  be  described  at  length,  and  properly  so. 
At  the  same  time  it  will  be  quite  competent,  if  the  purchaser  of  the  portion 
sold  has  already  received  and  recorded  bis  disposition  to  refer  to  the  lands 
to  be  disburdened,  as  described  in  the  purchaser's  disposition  in  the  terms 
prescribed  by  Schedule  O  of  the  Conveyancing  Act  of  1874.  Where  the 
lands  disburdened  are  articulately  described  in  the  bond,  reference  may 
in  similar  manner  be  made  to  the  description  as  contained  in  the  recorded 
bond  or  sasine  thereon,  or  to  any  other  recorded  deed  containing  the 
description  at  length. 


11.  Dischargre  and  Deed  of  Restriction  of  Bond  and  Disposition 

in  Security  wJiere  Fart  only  of  the  Sum  is  paid  up, 

I,  A  (designation),  IN  CONSIDERATION  of  the  sum  of  £  now 

paid  to  me  by  B  (designation),  DO  HEREBY  discharge  (but  only  to  the, 
extent  after  mentioned)  a  Bond  and  Disposition  in  Security,  dated 
the  day  of  ,  and  recorded  in  the  (specify  Register 

of  Sallies  and,  daie  of  recordiiig),  for  the  sum  of  £  granted 

by  the  said  B  in  favour  of  me  and  my  heirs  or  assignees  (or  as  the 
ease  may  be),  but  that  only  to  the  extent  of  the  said  sum  of  £ 
now  paid  to  me  as  aforesaid,  interest  due  thereon,  and  penalties 
corresponding  thereto  in  case  of  failure,  if  incurred :  And  I  declare 
to  be  redeemed  and  disburdened  of  said  Bond  and  Disposition  in 
Security,  and  of  the  infeftment  following  thereon,  but  only  to  the 
extent  foresaid.  All  and  Whole  (here  describe  lands  to  be  disburdened 
of  sum  repaid  only),  all  as  specified  and  described  in  the  said  Bond 
and  Disposition  in  Security,  dated  and  recorded  as  aforesaid:  And 
further,  in  consideration  of  the  payment  made  to  me  as  aforesaid,  I 
do  hereby  limit  and  restrict  the  security  for  the  sum  of  £ 
of  principal  still  remaining  due  to  me  under  said  Bond  and  Disposition 
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in  Security,  with  the  interest  thereof,  and  penalties  coiresponding 
thereto,  to  the  lands  and  other  heritages  before  described,  and  I  do 
hereby  dbclarb  to  be  redeemed  and  disburdened  of  the  said  Bond 
and  Disposition  in  Security,  and  of  the  infeftment  following  thereon, 
absolutely,  and  to   the   full  extent  of  the  whole  sums — principal, 
interest,  and  penalties — contained  in  the  said  Bond  and  Disposition 
in  Security,  All  and  Whole  the  following  lands  and  others,  being 
the  whole  lands  and  others  contained  in  the  said  Bond  and  Disposi- 
tion in  Security,  except  the  lands  and  others  hereinbefore  described, 
viz.,  All  and  Whole  {here  insert  description  of  land^  in  Bond  and 
Disposition  in  Heairity  which  are  to  be  wliolly  dishnrdened)^  all   as 
specified  and  described  in  the  said  Bond  and  Disposition  in  Security, 
dated  and  recorded  as  aforesaid :  Eeserving  always  the  said  Bond 
and  Disposition  in  Security,  and  infeftment  following  thereon,  and 
the  security  thereby  created  over  the  lands  and  others  therein  con- 
tained, other  than  the  lands  and  others  last  before  described,  but  that 
only  to  the  extent  of  the  foresaid  sum  of  £  of  principal 

still  remaining  due  to  me  as  aforesaid,  with  the  interest  thereof,  and 
penalties  corresponding  thereto  in  case  of  failure,  if  incurred :  And 
DECIARING  that  the  said  Bond  and  Disposition  in  Security,  and  infeft- 
ment thereon,  and  security  thereby  created,  shall  remain  in  full  force 
and  effect  except  as  regards  the  said  lands  and  others  last  herein- 
before described,  but  that  only  to  the  extent  of  the  foresaid  sum  of 
'£  of  principal  still  remainmg  due  to  me  as  aforesaid,  with 

the  interest  thereof,  and  penalties  corresponding  thereto  as  aforesaid, 
if  incurred:  And  I  oblige  myself  and  my  heirs  and  successors  to 
warrant  the  before-written  discharge  at  all  hands,  and  the  before- 
written  restriction  from  my  own  facts  and  deeds  only  :  And  I  consent 
to  registration  hereof  for  preservation. — In  witness  whereof,  &c. 


12.  Discharge  and  Deed  of  Restriction  of  Bond  and  Disposition 

in  Security  ivhere  Part  only  of  the  Snm  is  paid  up.     {Anollier 
Form.) 

I,  A,  &c.  {as  in  preceding  form) :  And  I  declare  to  be  redeemed 
And  disburdened  of  said  Bond  and  Disposition  in  Security,  and  of  the 
infeftment  following  thereon,  but  only  to  tlie  extent  foresaid.  All  and 
Whole  {describe  whole  lands  or  subjects  as  in  the  security^  all  as  specified 
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and  described  in  the  said  Bond  and  Disposition  in  Security,  dated  and 
recorded  as  aforesaid :  And  further,  in  consideration  of  the  payment 
made  to  me  as  aforesaid,  I  do  hereby  declare  to  be  redeemed  and 
DISBURDENED  of  the  said  Bond  and  Disposition  in  Security,  and  of  the 
infeftment  following  thereon,  to  the  full  extent  of  the  whole  sums 
therein  contained — ^principal,  interest,  and  penalties — ^All  and  Whole 
{descrihe  portions  of  lands  or  sfuhjects  to  he  wholly  disburdened),  which 
subjects  are  part  and  portion  of  the  whole  foresaid  subjects  contained 
in  said  Bond  and  Disposition  in  Security,  all  as  specified  and  described 
in  the  said  Bond  and  Disposition  in  Security,  dated  and  recorded  as 
aforesaid :  And  I  restrict  the  said  Bond  and  Disposition  in  Security, 
and  the  infeftment  following  thereon,  and  the  security  thereby  con- 
stituted for  the  sum  of  £  of  principal  still  remaining  due  to 
me,  with  interest  thereon,  and  penalties  corresponding  thereto,  to  the 
lands,  subjects,  and  others  contained  in  the  said  Bond  and  Disposition 
in  Security,  other  than  those  hereinbefore  wholly  disburdened  thereof : 
Declaring  that  the  said  Bond  and  Disposition  in  Security,  and  infeft- 
ment thereon,  and  security  thereby  created,  shall  remain  in  full  force 
and  eflfect,  except  as  regards  the  lands,  subjects,  and  others  last  herein- 
before described,  and  wholly  hereby  disburdened,  but  that  only  to  the 
extent  of  the  foresaid  sum  of  £  of  principal  still  remaining 
due  to  me  as  aforesaid,  with  the  interest  thereof,  and  penalties  corre- 
sponding thereto,  if  incurred :  And  I  oblige  myself  and  my  heirs  and 
successors  to  warrant  the  before-written  discharge  at  all  hands,  and 
the  before- written  restriction  from  my  own  facts  and  deeds  only: 
And  I  consent  to  registration  hereof  for  preservation. — In  witness 
whereof,  &c. 

Discharges  and  Deeds  of  Restriction  of  Heritable  Securities  are 
<K>inpleted  by  registration  in  the  appropriate  Register  of  Sasines,  with 
warrant  of  registration  on  behalf  of  the  proprietor  or  party  receiving 
the  discharge. 


SECTION  XIV 


MISCELLANEOUS  WRITS  CONNECTED  WITH 

THIS  TITLE 

Where  an  heir  of  entail  obtains  power  from  the  Court  to  uplift  con- 
signed money  in  repayment  of  sums  expended  by  him  in  improvements, 
he  executes  at  the  sight  of  the  Court  a  deed  acknowledging  that  he  has 
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received  the  money,  and  discharging  the  entailed  estate  and  the  heirs  of 
entail  of  his  claim  in  respect  of  the  expenditure  on  improvements  allowed 
by  the  Court.     The  following  is  the  form  of  such  a  deed  : — 


1.  Deed  of  Acknowledgment  and  Dlschargre  of  Eocpmditure  an 

Permanent  ImproveTiierUs  on  Untailed  Estates, 

I,  A  {designation),  heir  of  entail  in  possession  of  the  entailed  estate 
of  X,  lying  in  the  County  of  Y:  Whereas,  in  terms  of  the  "Entail" 
Acts,  I,  on  the  day  of  19     ,  presented  a  petition 

to  the  Lords  of  Council  and  Session  (  Division,  Lord  , 

Junior  Lord  Ordinary,  Mr.  ,  Clerk),  inter  alia,  setting  forth 

that  I  was  heir  of  entail  in  possession  of  the  said  entailed  estate  of  X, 
under  and  in  virtue  of  the  Deed  of  Entail  specified  in  said  petition, 
and  that  I  was  feudally  vest  in  the  said  lands  and  others,  conform  to 
the  writs  in  said  petition  specified ;  that  the  company, 

under  the  provisions  of  the  Act,  took  and  acquired  from 

me,  for  the  purposes  of  the  said  Act,  and  for  the  execution  of  the 
undertakings  authorised  thereby,  certain  portions  of  land  in  the 
parish  of  ,  forming  part  of  the  said  entailed  estate  of  X, 

&c.  {the  nai^ative  should  be  adapted  from  the  petition  to  uplift,  and 
should  set  forth  in  particular  the  ascertainment  of  the  compensation  and 
its  deposit  in  bank,  subject  to  the  direction  of  the  Court) :  And  that  the 
said  petition  further  sets  forth  that  I  had  during  the  years 
and  and  intervening  years  expended  a  sum  of  at  least  £ 

in  making  permanent  improvements  on  the  said  estate,  conform  to  a 
Retailed  statement  produced  with  said  petition,  these  improvements 
consisting  chiefly  {specify  them  shortly),  that  I  was  desirous  of  obtain- 
ing their  Lordships'  authority  to  apply  the  said  sum  of  £ 
consigned  in  bank  as  aforesaid  in  repayment  pro  tanto  of  the  said  sum 
so  expended  by  me,  and  praying  their  Lordships,  inter  alia,  to  remit 
to  one  or  more  qualified  persons  {here  narrate  the  prayer  of  the  petition^ 
concluding  the  narrative  with  the  words),  as  the  said  petition  in  itself 
more  fully  bears :  And  whereas  the  said  petition  having  been  inti-^ 
mated,  advertised,  and  served  in  terms  of  the  statutes  thereanent, 
and  of  an  order  of  the  said  Junior  Lord  Ordinary  {or  of  Lord  , 

Lord  Ordinary  on  the  Bills),  dated  the  ,  his  Lordship 

on  the  day  of  remitted  to  Mr.  C,  W.S.,  to  examine, 

&c.  {here  give  the  terms  of  the  interlocutor  of  remit  to  the  professional 
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afid  skilled  reporters):  And  whereas  the  said  C  and  E  (the  skilled 
reporters)  having  reported  to  the  said  Junior  Lord  Ordinary  in  terms 
of  the  remits  made  to  them  respectively  as  aforesaid,  and  his  Lordship 
haying  made  avizandum  with  the  reports,  pronounced  an  interlocutor 
in  the  following  terms  (quote  at  leTigth) :  And  whereas  these  presents 
have  been  revised  and  adjusted  by  the  said  C :  And  now  seeing  that 
the  said  Bank  of  Scotland  has  made  payment  to  me  of  the 

foresaid  sum  of  £  (here  give  the  sum  fownd  by  the  last 

interlocutor  to  be  cliargeable  against  the  estate),  with  all  interest  due 
thereon :  Therefore  I  do  hereby  not  only  acknowledge  the  receipt  of 
the  foresaid  sum  of  £  ,  and  all  interest  due  thereon,  but  also 

do  hereby,  in  respect  of  the  payment  of  the  said  sum  of  £  , 

discharge  the  foresaid  entailed  estate  of  X,  and  the  whole  heirs  of 
entail  entitled  to  succeed  to  me  therein  of  the  expenditure  on 
improvements  set  forth  in  the  foresaid  petition,  and  allowed  by  the 
interlocutor  last  above  quoted,  and  also  of  all  claims  whatsoever 
competent  to  me,  or  my  heirs,  executors,  and  successors  whomsoever 
against  the  said  entailed  estate,  or  heirs  of  entail  foresaid,  in  respect 
of  the  improvements  mentioned  in  said  petition,  and  expenditure 
thereon  allowed  as  aforesaid,  but  that  only  to  the  extent  of  the 
foresaid  sum  of  £  ,  and  no  further :  Reserving  to  me  all 

rights  competent  to  me  with  respect  to  the  said  expenditure  in  so  far 
as  the  same  is  not  hereby  discharged :  And  I  consent  to  r^istration 
hereof  for  preservation. — In  witness  whereof,  &c. 


This  deed  is  adjusted  by  the  professional  reporter  nominated  by  the 
Court,  and  is  recorded  in  the  Books  of  Council  and  Session. 


2.  Deed  of  Ck>nsent  by  Heritable  Creditors  authorising  tlie  Granting 
of  Feu-Rights  of  Portions  of  the  Lands  corUained  in  their 
Securities, 

It  occasionally  happens  that  lands  affected  by  heritable  securities  can 
be  advantageously  feued  or  sold  under  burden  of  ground-annuals,  so  as 
both  to  benefit  the  proprietor  and  improve  the  creditor's  security ;  and  to 
save  the  necessity  of  obtaining  the  consent  of  the  creditor  to  each  feu 
or  ground-annual  right,  or  of  his  granting  a  deed  of  restriction  applicable 
to  each,  it  may  be  arranged  that  he  shall  grant  a  Deed  of  Consent^ 
aathorising  the  proprietor  to  grant  feu  or  ground-annual  rights,  the 

jur.  a — I.  25 
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yearly  feu-duty  or  ground-annual  not  being  below  a  specified  minimam 
rate. 

We  give  below  a  form  of  Deed  of  Consent  applicable  to  feu-rights : — 

I,  A  (designation),  CONSIDERING  that  by  Bond  and  Disposition  in 
Security  for  the  sum  of  £  ,  granted  by  B  (designation)  in  my 

favour,  dated  and  recorded  in  the  Division  of  the  General  Register  of 
Sasines  applicable  to  the  County  of  Edinburgh,  both  on  the 
day  of  ,  the  said  B,  in  security  of  the  sums — principal, 

interest,  and  penalties — ^therein  contained,  disponed  to  me  and  my 
heirs  and  successors,  heritably  but  redeemably,  as  therein  mentioned, 
yet  irredeemably  in  the  event  of  a  sale  by  virtue  thereof,  iiiter  alia. 
All  and  Whole  (describe  ground  as  in  bond,  at  length  or  by  reference) : 
And  WHEREAS  the  said  B,  being  desirous  to  feu  out  in  lots  the  said 
area  or  piece  of  ground,  has  requested  me  to  grant  the  Deed  of  Consent 
and  restriction  under  written,  which  I  have  agreed  to  do,  but  without 
any  consideration  being  paid  to  me  therefor :  Therefore  I  do  hereby 
CONSENT  and  agree  that  it  shall  be  competent  to  and  in  the  power 
of  the  said  B  and  his  heirs  and  successors,  without  the  consent  of  me 
or  my  foresaids,  to  dispone  in  feu-farm  from  time  to  time,  and  in  such 
lots  or  portions  as  he  or  they  may  think  expedient,  the  said  area  or 
piece  of  ground  above  described,  with  the  houses  or  other  buildings 
erected  or  to  be  erected  thereon,  to  be  holden  of  and  under  themselves 
for  payment  of  such  annual  feu-duties  as  they  may  think  proper: 
But  always  with  and  under  this  express  condition,  that  the  annual 
feu-duties  to  be  paid  for  the  feus  to  be  granted  by  the  said  B  or  his 
foresaids  shall  not  be  less  than  the  rates  following  (here  state  the  rate 
or  rates  of  feu-duty) :  And  with  and  under  this  further  condition,  that 
no  price  or  grassum  shall  in  any  case  be  taken  by  the  said  B  or  his 
foresaids,  as  a  surrogatum  for  or  as  a  redemption  of,  the  feu-duty  of 
the  ground  so  feued  or  any  part  thereof,  without  prejudice  to  his 
receiving  the  price  of  any  house  or  other  building  now  erected,  or 
that  may  be  hereafter  erected,  by  him  upon  the  ground  so  to  be 
feued :  And  as  regards  the  feus  to  be  granted  in  accordance  with 
the  above  written  conditions,  I  do  hereby,  but  subject  to  the  provision 
and  declaration  after  contained,  restrict  the  security  constituted  by 
the  said  Bond  and  Disposition  in  Security  to  the  dominium  directum. 
or  superiority  of  the  said  feus,  and  to  the  feu-duties,  duplicands 
thereof,  and  other  prestations  payable  furth  or  in  respect  of  the 
same,  and  declare  that  the  dominium  lUile  thereof  shall,  from  and 
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after  the  dates  respectively  of  recording  the  feu-rights  in  the  Register 
of  Sasines,  be  freed  and  disburdened  of  the  said  security,  reserving 
the  same  entire  in  other  respects :  Declabing  always,  as  it  is  hereby 
specially  provided  and  declared,  that  this  restriction  shall  not  take 
effect,  and  the  dominium  utile  of  any  feu  or  feus  to  be  granted 
as  above  provided,  shall  not  be  freed  and  disburdened  of  the  said 
Bond  and  Disposition  in  Security,  unless  and  until  buildings  shall 
have  been  erected  on  the  same  capable  of  yielding  a  rental  equal  to 
double  the  amount  of  the  feu-duty  payable  therefor  respectively: 
And  I  RESTRICT  the  security  constituted  by  the  said  Bond  and  Dis- 
position in  Security  to  the  dominium  directum  or  superiority  of  the 
said  respective  lots  of  ground,  and  of  the  buildings  thereon,  and  whole 
pertinents  thereof,  and  to  the  feu-duties,  duplicands,  and  other  presta^ 
tions  exigible  therefrom  respectively,  in  terms  of  the  feu-rights  of 
the  same :  And  I  consent  to  registration  hereof  for  preservation. — In 

WITNESS  WHEREOF,  &C. 

The  foregoing  deed  can  easily  be  adapted  to  the  case  of  granting  dis- 
positions subject  to  ground-annuals  in  the  case  of  lands  where  sub-feuing 
18  prohibited,  or  from  any  cause  is  not  to  take  place. 

In  any  subsequent  assignation  of  the  security  it  would  be  right  that 
the  Deed  of  Consent  (or  of  consent  and  commission)  should  be  noticed, 
and  the  security  conveyed,  with  a  clause  of  warrandice  from  which  the 
deed  and  all  that  has  followed  thereon  are  excepted. 


8.  Dischargre  and  Renunciation  of  a  Right  of  Liferent  in  Lands 

constituted  by  Contract  of  Marriage. 

I,  A  (designcUion),  IN  CONSIDERATION  of  the  sum  of  £ 
sterling  instantly  paid  to  me  by  B  {designation),  whereof  I  hereby 
acknowledge  the  receipt  (or  for  certain  good  causes  and  considerations, 
but  without  any  price  being  paid  to  me  therefor),  do  hereby  discharge, 
RESIGN,  and  RENOUNCE  to  and  in  favour  of  the  said  B,  his  heirs  and 
assignees  whomsoever,  my  liferent  right  of  and  in  All  and  Whole 
{here  describe  or  validly  refer  to  tJie  lands),  together  with  all  right,  title, 
or  interest  which  I  have  or  can  pretend  to  the  said  lands  and  others 
in  any  manner  of  way,  in  which  lands  and  others  I  stand  infeft  in 
liferent  during  all  the  days  of  my  lifetime  in  virtue  of  the  Contract 
of  Marriage  entered  into  between  me  and  C  (design/ition),  dated 
,  and  recorded  in  (specify  Register  of  Sa^nes  and  date  of 
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registration;  or,  if  in/e/tvient  taken  otherwisey  specify  particulars  (is 
above  shown) :  Declaring  my  said  liferent  right  to  be  extinguished, 
and  the  said  lands  and  others  freed  and  disburdened  thereof  from  and 
after  the  term  of  ,  and  in  all  time  coming :  With  power  to 

the  said  B  and  his  foresaids  to  intromit  with,  uplift,  and  receive  the 
yearly  rents,  profits,  and  duties  falling  due  for  the  possession  of  the 
said  lands  and  others  from  and  after  the  said  term  of  ,  and 

in  general  to  exercise  all  rights  of  ownership  over  the  said  lands  and 
others  as  freely  and  absolutely  as  if  the  said  liferent  right  had  never 
existed,  or  were  actually  determined  and  extinguished  by  my  death : 
And  I  grant  warrandice  from  my  own  facts  and  deeds :  And  I  consent 
to  registration  hereof  for  preservation. — In  witness  whereof,  &c. 

By  "The  Titles  to  Land  Consolidation  (Scotland)  Act,  1868/'  the  law 
of  succession  to  heritable  securities  (but  not  ground-annuals)  is  altered, 
and  these  now  form  part  of  the  moveable  succession  of  the  creditor  therein. 
It  is  provided  (sec.  117)  that  from  and  after  the  commencement  of  the 
Act  (3l8t  December  1868)  heritable  securities  shall,  except  where  executors 
are  excluded,  be  moveable,  as  regards  the  succession  of  the  creditor, 
and  after  his  death  shall  belong  to  his  executors  or  representatives  in 
mobilibus. 

Exclusion  of  executors  may  be  effected  (1)  by  a  declaration  of  exclusion 
contained  in  the  Bond  and  Disposition  in  Security  itself,  or  (2)  by  separate 
Minute  of  Exclusion.  In  the  latter  case,  where  the  Bond  and  Disposition 
has  not  been  recorded  or  followed  by  an  Instrument  of  Sasine  or  Notarial 
Instrument,  recorded  in  the  Register  of  Sasines,  or  where,  in  the  case  of  a 
conveyance  or  deed  relating  to  such  security  not  recorded  in  the  Register 
of  Sasines,  the  creditor  shall  desire  to  exclude  executors,  it  shall  be  com- 
petent for  him  to  do  so  by  endorsing  on  the  unrecorded  security  or  other 
deed  of  conveyance,  a  Minute  of  Exclusion  in  or  as  nearly  as  may  be  in 
the  form  appended  to  the  Act,  and  given  below,  and  recording  the  writ 
along  with  such  minute  in  the  appropriate  Register  of  Sasines. 

Where  the  security  has  already  been  recorded,  or  followed  by  a  recorded 
instrument,  a  Minute  of  Exclusion  may  be  executed  and  recorded  by  itself 
in  the  appropriate  Register  of  Sasines  with  the  same  effect.  In  this  case 
the  minute  will  require  to  have  a  warrant  of  registration  endorsed  before 
being  recorded. 

where  it  is  desired  to  remove  an  exclusion  of  executors,  this  may  be 
accomplished  (1),  where  the  security  or  other  writ  has  not  yet  been 
recorded,  by  endorsing  thereon  Minute  of  Removal  of  Exclusion  in  the 
form  of  Schedule  (E  E)  annexed  to  the  Act,  and  duly  recording  the  writ 
and  Minute  of  Removal;  or  (2)  where  the  writ  has  been  recorded,  by 
executing  and  recording  a  separate  Minute  of  Removal  of  such  exclusion 
in  the  manner  above  specified  ;  or  (3)  by  the  creditor  assigning,  conveying, 
or  bequeathing  such  security  or  writ  to  himself  or  any  other  person 
without  expressing  or  repeating  the  exclusion,  and  upon  such  assignation, 
conveyance,  or  bequest  taking  effect,  the  security  shall  become  moveable 
as  regards  the  succession  of  such  creditor  or  other  person,  as  the  case 
may  be. 
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The  Act  declares  that  heritable  securities  shall  remain  heritable  as 
regards  the  rights  of  spouses,  children's  legitim,  and  the  fisc. 

It  will  be  remembered  that  heritable  securities  by  way  of  ground- 
annaal  continue  heritable  quoad  succession. 

Examples  of  the  minutes  referred  to  are  given  below : — 


4.  Minute    excludingr   Executors   from   an   unrecorded   HerUabh 
Security  or  Assignation,  to  be  endorsed  on  the  Deed. 

I,  A  {designation),  hereby  exclude  executors  from  the  within 
Bond  and  Disposition  in  Security  (or  assignation,  or  as  the  case  may 
be). — In  witness  whereof,  &c. 

This  will  be  endorsed  on  the  writ  constituting  or  transmitting  the 
security,  and  to  complete  the  exclusion,  the  writ  and  minute  wul  be 
recorded  with  warrant  of  registration  in  the  appropriate  Register  of 
Sasines. 

Where  the  security  has  been  transmitted,  and  executors  have  not  been 
excluded  from  the  bond  itself,  the  minute  will  be  made  to  apply  to  it 
as  well. 

Where  the  security  has  already  been  constituted  by  infeftment,  in 
favour  of  the  original  creditor  or  his  assignee,  the  minute  will  form  a 
separate  writ. 


of  Exclusion  of  Executors  from  a  recorded  Heritable 
Security  or  Assignation,  as  a  Separate  Writ. 

I,  A  (designaiion),  hereby  exclude  executors  from  the  Bond  and 
Disposition  in  Security  {or  other  security),  dated  the  day  of 

,  and  granted  by  B  {designation)  in  favour  of  me  and  my 
executors  or  assignees  whomsoever,  for  the  sum  of  £  sterling, 

over  All  and  Whole  {describe  or  validly  refei'  to  the  subjects  as  in 
the  security  vrrit),  which  Bond  and  Disposition  in  Security  {or  as  the 
ease  may  be)  is  recorded  in  the  [or  if  the  bond  has  been  followed  by 
sasine  or  Notarial  Instrument,  say — and  Instrument  of  Sasine  {or 
Notarial  Instrument)  following  thereon,  recorded  in  the]  {specify 
Begister  of  Sasines  and  date  of  recording). — In  witness  whereof,  &c. 

If  the  party  executing  the  minute  is  not  the  original  creditor  in  the 
bond,  but  has  acquired  right  by  assignation  or  other  deed,  the  exclusion 
will,  in  like  manner,  be  extended  to  this  mid-couple,  and  before  the  testing 
clause  in  the  above  example  will  be  added : — 
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And  also  from  the  assignation  {or  as  the  case  may  he)  of  the  said 
Bond  and  Disposition  in  Security,  granted  by  {specify  the  original 
creditor  or  cedent),  in  favour  of  me  and  my  executors  and  assignees 
whomsoever,  dated  the  day  of  ,  and  recorded  in  the 

{specify  Register  of  Sasines  and  date  of  registration). — In  witness 

WHEREOF,  &C. 

The  minute  will  require  a  warrant  of  registration  in  common  form 
to  be  endorsed  and  will  then  be  recorded  in  the  appropriate  Register  of 
Sasines. 

If  executors  be  already  excluded  from  the  original  deed,  and  exclusion 
be  now  desired  merely  from  a  mid-couple,  such  as  an  assignation  already 
recorded,  this  may  be  effected  by — 


6.  Minute  of  Exclusion  of  Executors  frovi  an  Assignation  in 

Ordinary  Form  of  an  Heritable  Security  excluding  executors. 

I,  A  {designation),  hereby  exclude  executors  from  the  assignation, 
dated  {specify  -date),  and  recorded  in  the  {specify  Register  of  Samies 
and  date  of  recording),  granted  by  B  {desigTicUion)  in  favour  of  me, 
my  executors,  and  assignees  whomsoever,  of  a  Bond  and  Disposition 
in  Security,  dated  {specify  date),  granted  by  C  {designation)  in  favour 
of  the  said  B  and  his  heirs,  excluding  executors  or  assignees  whom- 
soever, for  the  sum  of  £  sterling,  over  All  and  Whole 
{describe  or  validly  refer  to  the  subjects  as  in  the  bond),  and  recorded 
in  {specify  Register  of  SoMnes  and  date  of  registration), — In  WITNESS 

WHEREOF,  &C. 

This  minute  will  require,  like  the  last,  to  be  recorded  with  warrant  of 
registration  in  the  appropriate  Register  of  Sasines. 

Where  the  exclusion  of  executors  has  already  been  e£fected,  either  by 
a  clause  to  that  effect  in  the  security  deed  or  assignation  or  other  trans- 
mission thereof,  or  by  a  Minute  of  Exclusion  endorsed  thereon,  and  the 
creditor  wishes  to  remove  such  exclusion,  he  will  execute  a  minute  to  the 
following  effect : — 


7.  Minute  of  Removal  of  Exclusion  of  Executors. 

I,  A  {designation),  hereby  remove  the  Exclusion  of  Executors 
contained  in  {or  endorsed  on)  the  Bond  and  Disposition  in  Security 
{or  assignation,  or  othenaise,  as  the  case  may  be),  granted  by  B  {designa- 
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tion)y  in  favour  of  me  and  my  heirs,  excluding  executors  or  assignees 
whomsoever,  dated  the  day  of  ,  and  recorded  in  the 

(or,  i/not  recorded  but  followed  by  Notarial  Instrument,  my — and  Notarial 
Instrument  following  thereon,  recorded  in  the  {specify  Register  ofSasines 
and  d^e  of  recording), — In  WITNESS  WHEREOF,  &c. 

If  the  exclusion  of  executors  has  been  accomplished  by  a  separate 
Minute  of  Exclusion,  then  the  above  minute  from  and  after  the  word 
*'  executors ''  in  the  first  line  will  run  as  follows : — 

Contained  in  the  Minute  of  Exclusion  of  Executors,  executed  by 
me,  dated  the  day  of  ,  and  recorded  in  the  (specify 

Beffister  ofSasines  and  date  of  recording), — In  witness  WHEREOF,  &c. 

Section  117  of  the  Consolidation  Act  should  be  referred  to,  as  to  the 
recording  and  employment  of  these  minutes. 

A  doubt  having  been  expressed  as  to  whether  the  provisions  regarding 
succession  contained  in  the  Consolidation  Act  of  1868  applied  to  real 
burdens  as  well  as  to  heritable  securities,  it  was  enacted  by  section  30  of  the 
Conveyancing  Act  of  1874  that  all  the  provisions  of  the  1868  Act  should 
apply  to  real  burdens  as  well  as  to  heritable  securities.  The  conveyance 
will  therefore  follow  the  provisions  of  section  1 17  of  the  Consolidation  Act  of 
1868  when  it  is  desired  to  exclude  executors  from  succession  to  real  burdens, 
or  to  remove  such  exclusion. 

Provision  for  Calling  up  Loans,  and  for  Sale  or  Foreclosure  of 

Security  Subjects. 

The  "Titles  to  Land  Consolidation  (Scotland)  Act,  1868"  (s.  119), 
introduced  a  short  method  of  enabling  a  creditor  in  a  Bond  and  Disposition 
in  Security  to  call  up  his  money,  and  sell  the  security  subjects  in  the 
event  of  the  demand  not  being  complied  with  by  the  debtor.  It  is  there 
provided  that  where  the  granter  of  the  bond  shall  fail  to  make  payment 
of  the  sums  due  under  the  bond  within  three  months  after  a  demand 
therefor  has  been  made  in  the  form  specified  in  the  Act,  the  creditor  may, 
without  further  intimation  or  process,  but  after  publication  as  there 
provided,  sell  the  security  subjects  by  public  roup,  and  satisfy  his  debt, 
with  interest  and  expenses.  The  form  in  which  the  demand  is  to  be  made 
is  as  follows  :— 


8.  Schedule  of  Intimation,  Requisition,  and  Protest. — Section 

119,  Schedule  {F  F),  No,  2  Consolidation  Act  o/1868.(a) 

I,  A  {designation),  procurator  for  B  {design  creditor  in  right  of 
security),  in  whose  favour  the  Bond  and  Disposition  in  Security  after 

(a)  See  Howard  d:  Wyndham  v.  Richmond't  Trs.,  1890, 17  R.  990  ;  27  S.  L.  R.  800. 
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mentioned  was  granted  {or  if  he  is  not  the  origiTud  creditor^  now  in 
right  of  the  Bond  and  Disposition  in  Security  after  mentioned),  do 
hereby  give  notice  to  you,  C  {design  debtor  under  the  security),  that 
payment  is  now  required  of  the  sum  of  £  ,  being  the  principal 

sum  due  under  the  Bond  and  Disposition  in  Security,  dated  , 

and  recorded  ,  granted  by  you,  C  {or  by  D,  designation),  in 

favour  of  the  said  B  {or  original  creditor)  {if  B  is  not  the  original 
creditor y  add — ^to  which  B  has  now  right  by  various  transmissions ;  hut 
these  transmissions  need  n/)t  be  particularly  specified),  and  of  the  sum 
of  £  ,  being  the  interest  due  at  present  on  the  said  principal 

sum,  with  such  further  sum  of  interest  as  shall  accrue  on  the  said 
principal  sum  till  paid :  And  I  further  give  you  notice,  that  if  at  the 
expiry  of  the  period  of  three  months  from  the  date  hereof  the  sums, 
principal  and  interest  and  liquidate  penalty  incurred  and  to  be 
incurred,  of  which  payment  is  now  required,  shall  not  be  paid  in 
terms  of  the  said  Bond  and  Disposition  in  Security,  then  the  said  B, 
or  the  person  or  persons  who  may  then  be  in  right  of  the  said  Bond 
and  Disposition  in  Security,  may  proceed  to  sell  the  lands  and  others 
{or  subjects)  thereby  conveyed,  in  the  manner  provided  by  the  "  Titles 
"  to  Land  Consolidation  (Scotland)  Act,  1868,"  and  with  all  powers 
and  privileges  conferred  on  or  competent  to  creditors  under  Bonds 
and  Dispositions  in  Security  by  that  Act :  This  I  do  at 
on  the  day  of  ,  before  and  in  the  presence  of 

L  M,  notary  public,  and  N  0  and  P  Q  {design  them),  witnesses  to  the 
premises,  called  and  required,  and  hereto  with  me  subscribing. 

{Signed)        A. 

LM, 

N  0,  witness,  Nciary  Pvhlic,{a) 

P  Q,  ivitn^ss. 

This  schedule,  duly  executed  and  attested,  must  be  intimated  to  the 
debtor,  in  presence  of  the  notary  and  witnesses,  personally  or  at  his 
dwelling-place,  or  if  furth  of  Scotland,  edictally,  and  evidence  must  be 
preserved  of  the  demand  by  the  notary's  granting  a  certificate  in  the 
following  terms  upon  a  copy  of  the  schedule: — 


(a)  Although  not  r^uired  by  Schedule  (F  F),  No.  2,  it  seems  proper  that  the 
notary  as  well  as  the  witnesses  should  sign  the  schedule. 


MISCELLANEOUS  WRITS  393 


9.  ^Certificate  by  Notary  on  Copy  of  foregoing'  Schedule, — Schedule 

(F  F),  No.  3,  of  Consolidation  Act. 

I  CERTIFY  that  what  is  above  written  is  a  true  copy. 

(Signed)         L  M, 

Notary  Pvhlic. 

No  provision  was  made  by  the.  Act  of  1868  for  the  case  of  there  being 
more  debtors  than  one,  but  section  119  thereof,  introducing  the  foregoing 
procedure,  was  amended  by  section  7  of  the  **  Titles  to  Land  Consolidation 
"  (Scotland)  Amendment  Act^  1869,"  and  provision  was  made  for  intimat- 
ing the  demand  for  payment  contained  in  the  schedule  above  shown  to 
more  persons  than  one.  A  certificate  to  the  following  effect  will  in  that 
case  he  appended  to  a  copy  of  the  schedule  : — 


10,  Certificate  by  Notary  on  Copy  of  foregoing  Schedule  where  the 
Demand  for  Payment  has  been  intimated  to  more  Persons  than 
One. — Consolidation  Act,  1869,  s.  7. 

I  CERTIFY  that  what  is  above  written  is  a  true  copy ;  and  I  also 
certify,  in  terms  of  the  "Titles  to  Land  Consolidation  (Scotland) 
"Amendment  Act,  1869,"  that  a  similar  demand  for  payment  has 
been  intimated  to  [name  and  design  tlie  other  persons,  and  specify  the 
dates  and  places  of  intimation  to  them,  e.g. — ^E  of  (address),  at  his 
dwelling-place  there  on  the  day  of  ,  and  to  each 

of  F  (designation),  G  (designxxtion),  and  H  (designation),  at  the  office  of 
the  Keeper  of  the  Becord  of  Edictal  Citations  within  the  General 
Begister  House,  Edinburgh,  also  on  the  said  day  of 

(or  as  the  case  may  be).'\ 

(Signed)        L  M, 

Notary  Public. 

The  Act  of  1868  provides  that  after  satisfying  his  debts,  the  creditor 
shall  consign  the  surplus  in  bank  in  the  joint  names  of  himself  and  the 
purchaser,  for  behoof  of  the  parties  having  best  right  thereto,  and  that 
upon  such  consignation  the  disposition  to  be  granted  by  the  creditor  to 
the  purchaser  shall  completely  disencumber  the  subjects  sold  of  the 
security  as  well  as  of  all  posterior  securities  and  diligences.  No  provision 
was,  however,  made  for  the  case  of  there  being  no  surplus,  and  this  omis- 
sion is  supplied  by  the  Conveyancing  Act  of  1874,  which  provides  (s.  48) 
that^  where  this  is  the  case,  any  notary  may  grant  a  certificate  in  terms 
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there  given,  and  that  the  disposition,  when  recorded  along  with  such 
certificate  in  the  appropriate  Register  of  Sasines,  shall  have  the  same  effect 
of  disencumbering  the  subjects. 


!!•  Certificate  by  Notary  where  Lands  are  sold  under  Heritable 
Security,  and  no  Surplus  emerges.  —  Section  48,  Schedule  £, 
No,  1,  Conveyancing  Act  of  1874. 

I,  A  (designation),  notary  public,  with  reference  to  the  sale  of  All 
AND  Whole  the  lands  of  (describe  or  refer  to  the  lands),  which  sale  took 
place  at  ,  upon  the  day  of  , 

at  the  instance  of  B  (designMion),  in  virtue  of  the  power  of  sale  con- 

a 

tained  in  a  Bond  and  Disposition  in  Security  for  the  sum  of  £  , 

with  interest  and  penalties  corresponding  thereto,  dated  , 

and  recorded  in  the  Eegister  of  Sasines  for  the 

day  of  ,  granted  by  C  (designation)  in  favour  of  the  said  B 

(or  in  favour  of  D  (designation),  but  to  which  the  said  B  has  acquired 
right  by  progress  or  otJierwise,  as  the  case  may  be),  do  hereby  certify 
that  there  has  been  submitted  to  me  a  statement  of  the  intromissions 
of  the  said  B,  with  the  price  of  the  said  lands,  subscribed  as  authentic 
by  the  said  B  (or  by  M,  agent  of  the  said  B,  on  his  behalf),  from 
which  it  appears  that  no  surplus  remains  for  consignation  in  bank,  in 
terms  of  the  122nd  and  123rd  sections  of  "The  Titles  to  Land  Con- 
"  solidation  (Scotland)  Act,  1868  " :  And  I  make  this  certificate  in 
terms  of  "The  Conveyancing  (Scotland)  Act  1874."  —  In  witness 
WHEREOF,  &c.  (testing  clause). 


The  Conveyancing  Act  of  1874  (s.  49),  provides  that  when  the  debtor 
in  a  Bond  and  Disposition  in  Security  is  desirous  of  exercising  his  power 
of  redemption,  but  from  the  death  or  absence  of  his  creditor,  or  some 
other  cause,  is  unable  to  obtain  a  discharge,  it  shall  be  competent  for 
him  to  consign  the  amount  due  and  expede  a  certificate  in  the  following 
form : — 


12.  Certificate  of  Notary  where  Lands  have  been  Sedeemed  of  Heritable 
Security,  but  Discharge  cannot  be  obtained. — Section  49,  Schedule 
L,  No.  2,  Conveyancing  Act  of  1874. 

I,  A  (designation),  notary  public,  do  hereby  certify  that  B  (desig- 
nation of  debtor),  proprietor  of  the  lands  of  X  (n^ime  the  lands  as 
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9hortty  as  possible)  and  others,  in  the  County  of  Y,  being  the  lands 
contained  in  the  Bond  and  Disposition  in  Security  (or  other  deed  of 
sectirity),  for  {state  sum)  after  mentioned,  has  appeared  before  me  and 
represented  that  he  did,  on  the  day  of  ,  consign 

in  the  bank  at  ,  the  sum  of  £  , 

with  £  ,  being  the  whole  interest  due  under  the  said  Bond 

and  Disposition  in  Security  {or  otlier  deed  of  security),  in  name  of  C 
(designation),  the  creditor  in  the  said  Bond  and  Disposition  in  Security 
[or  other  deed  of  security  ;  if  only  a  partial  creditor,  say — ^to  the  extent 
of  £  {state  sutyC)]  :  Which  consignation  was  made  in  virtue  of  the 
power  of  redemption  reserved  in  the  said  Bond  and  Disposition  in 
Security  {or  other  deed  of  security),  which  was  granted  by  the  said  B 
{or  by  D  {designation),  then  proprietor  of  the  said  lands)  in  favour 
of  the  said  C  (or  E  {designation),  the  original  creditor  in  the  said 
security),  and  is  dated  {insert  date),  and  recorded  in  the  Eegister  of 
Sasines  for  the  day  of  {if  sasine  was 

expede  on  the  Bond  and  Disposition  in  Security  or  other  deed  of  security 
xTtstead  of,  and  recorded,  &c.,  say — on  which  Bond  and  Disposition  in 
Security  {or  other  deed  of  security)  the  said  C  {or  E,  a^  the  case  maybe) 
was  infeft,  conform  to  Instrument  of  Sasine  in  his  favour,  recorded  in 
the  Krister  of  Sasines  for  ,  the  day  of 

) :  And  the  said  consignation  was  rendered  necessary  by 
the  refusal  of  the  said  C  to  receive  the  sum  of  £  ,  and 

interest  thereon  {or  by  the  absence  of  the  said  C,  or  othe^naise,  as  the 
ease  may  be,  stating  the  reason  why  discharge  coidd  not  be  obtained), 
notwithstanding  that  the  requisite  notice  of  redemption  was  given 
to  him :  And  I  make  this  certificate  in  terms  of  "  The  Conveyancing 
(Scotland)  Act,  1874." — In  w^itness  whereof,  &c.  {testing  clause). 

By  recording  this  certificate  with  a  warrant  of  registration  in  the 
appropriate  Kegister  of  Sasines  the  lands  are  disencumbered  of  the 
security. 

The  Heritable  Securities  Act,  1894  (57  &  58  Vict.  c.  44),  facilitated 
greatly  the  enforcement  of  the  creditor's  rights  under  heritable  securities. 
The  case  of  there  being  no  surplus  is  further  provided  for  by  section  8  of  that 
Act,  which  gives  the  creditor  who  has  exposed  the  security  subjects  at  a 
price  not  exceeding  the  amount  due  under  his  own  and  under  any  prior 
and  pari  passu  securities  (not  inchiding  expenses),  and  who  has  failed  to 
find  a  purchaser,  the  option  of  himself  becoming  proprietor  of  the  subjects 
by  applying  to  the  Sheriff  for  decree  in  terms  of  Schedule  D  annexed  to 
the  Act,  and  recording  an  extract  of  such  decree,  when  got,  in  the  appro- 

Sriate  Sasines  Eegister.     This  registration  of  the  extract  extinguishes  the 
ebtor's  right  of  redemption,  and  disencumbers  the  subjects  of  all  securities 
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and  diligences  posterior  to  the  petitioning  creditor's  security.  Sach 
decree  may  be  issued  after  service  on  the  proprietor  and  on  any  other 
creditors,  and  such  intimation  and  inquiry  as  may  be  thought  fit.  Instead 
of  granting  decree  forthwith,  the  Sheriff  may  order  a  re-exposure  at  a  price 
fixed  by  him,  when  the  creditor  may  bid  for  and  purchase  the  subjects. 
If  he  does  so,  the  Sheriff  may  grant  decree  as  above,  or  the  creditor  may 
grant  a  disposition  to  himself.  Section  9  of  the  Act  provides  that  in  case 
of  a  sale  under  section  8,  consignation  under  the  1868  Act,  or  notarial 
certificate  of  no  surplus,  shall  be  applicable.  The  following  is  the  form 
of  petition : — 


18.  Petition  by  a  Heritable  Creditor  to  acquire  the  Security  Subjects 
in  Absolute  Property  (under  the  Heritable  Securities  {Scotland) 
Act,  1894,  s.  8). 

In  the  Sheriff  Court  of  the  SheriflFdom  of  at  , 

A  {designation),  pursuer ; 
against 

B  {name  and  designation  of  debtor),  and  also  against  the  following 
persons  who  are  called  for  their  interests  as  holders  of  securities  over 
the  subjects  referred  to  in  the  prayer  of  this  petition,  viz.  {name  and 
design  other  bondholders),  defenders. 

The  above-named  pursuer  submits  to  the  Court  the  Condescend- 
ence and  Note  of  Plea  in  Law  hereto  annexed,  and  prays  the  Court — 

To  grant  a  decree  against  the  said  B,  finding  and  declaring  that 
he  has  forfeited  the  right  of  redemption  reserved  to  him 
in  the  Bond  and  Disposition  in  Security  for  £ 
sterling,  granted  by  him  in  favour  of  the  pursuer,  dated 
,  and  recorded  in  the  Division  of  the  Greneral 
Eegister  of  Sasines  applicable  to  the  County  of  , 

on  ,  and  that  the  said  right  of  redemption  is 

extinguished  as  from  and  after  the  date  of  the  decree 
to  follow  hereon,  and  that  the  pursuer  has  right  to,  and 
is  vested  in,  as  absolute  proprietor  thereof,  the  following 
subjects,  being  the  subjects  described  in  and  conveyed  in 
security  by  the  said  Bond  and  Disposition  in  Security, 
viz.,  All  and  Whole  {insert  description  as  in  bond,  and 
refer  to  burdens,  cfec,  as  therein  specified  or  referred  to),  and 
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that  at  the  price  of  £  sterling  (insert  upset  price 

at  which  subjects  were  last  exposed) :  And  to  direct  that  the 
expenses  incurred  and  to  be  incurred  by  the  pursuer  in 
connection  with  this  application  and  the  proceedings  to 
follow  hereon  be  treated  as  expenses  of  sale,  and  to 
decern :  And  to  grant  warrant  to  record  an  extract  of  the 
decree  to  follow  hereon  in  the  said  Division  of  the 
Getieral  Eegister  of  Sasines:  And  to  find  such  of  the 
defenders  as  appear  and  oppose  this  position  liable  in 
expenses. 

Condescendence. 

1.  The  pursuer  is  the  holder  of  a  Bond  and  Disposition  in  Security 
for  £  sterling,  granted  by  the  defender  B  in  his  favour,  dated 

,  and  recorded  in  the  Division  of  the  Greneral  Eegister 
of  Sasines,  applicable  to  the  County  of  ,  on 

Interest  on  the  said  bond  is  due  from  (insert  date).    The  said  Bond 
and  Disposition  in  Security  is  produced  herewith. 

2.  The  security  subjects  contained  in  said  bond  consist  of  (short 
description).  There  is  produced  herewith  an  advertisement  of  the 
said  subjects  which  gives  details  thereof. 

3.  So  far  as  known  to  the  pursuer,  the  only  other  creditors 
secured  over  the  said  subjects  are  the  defenders  the  said,  &c. 
(describe  other  bondholders,  and  state  their  position  in  ranking  vnth 

« 

reference  to  the  pursuer's  security), 

4.  The  pursuer  called  up  the  said  bond  on  ,  on  which 
date  the  requisite  statutory  notice  was  served  upon  the  defender,  the 
said  .  A  copy  of  the  schedule  of  intimation,  requisition 
and  protest,  with  notarial  certificate  annexed,  is  produced  herewith. 

5.  Payment  not  having  been  made,  the  said  subjects  were  duly 
advertised  for  sale  in  newspaper,  conform  to  certificate 
produced  herewith. 

6.  In  terms  of  the  advertisement  the  said  subjects  were  exposed 
for  sale  within  ,  on  19  ,  at  the  upset  price 
of  £  sterling.  No  offer  was  made  for  the  said  subjects, 
and  the  sale  was  accordingly  adjourned.  The  Articles  of  Roup  of 
said  subjects.  With  Minute  of  Adjournment  annexed,  are  produced 
herewith. 
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7.  At  the  date  of  said  exposure  the  amount  due  to  the  pursuer 
under  said  bond  included — 

Principal  .  .  .  .  .  .     £ 

Interest,  feu-duty,  &c.,  as  per  statement  produced 


£ 
Adding  thereto  the   preferable   debts  due  to  the 
defenders— 

The  said  ...... 

And  the  said         ..... 

And  the  pari  passfii  debts  due  to  the  defenders — 
The  said  ...... 

And  the  said        ..... 


Gives  a  total  as  at  said  date  of,  .     £ 


from  which  it  appears  that  the  upset  price  of  £  did  not  exceed 

the  amount  due  under  the  pursuer's  security  and  said  prior  and  pari 
pasm  securities,  exclusive  of  the  expenses  attending  the  exposure  (or 
this  and  prior  exposures). 

8.  The  pursuer  is  now  desirous  of  acquiring  the  absolute  property 
of  the  said  subjects,  and  he  makes  the  present  application  in  terms  of 
section  8  of  the  Heritable  Securities  (Scotland)  Act,  1894. 


Plea  in  Law. 

The  pursuer  having  exposed  the  subjects  contained  in  the  said 
Bond  and  Disposition  in  Security  for  sale  at  an  upset  price  not 
exceeding  the  amount  due  under  the  same — and  prior  and  pari  passu 
securities,  exclusive  of  the  expenses  of  the  exposure  {or,  of  this  and 
prior  exposures),  and  having  failed  to  find  a  purchaser,  is,  in  terms  of 
section  8  of  the  Heritable  Securities  (Scotland)  Act,  1894,  entitled  to 
decree  in  terms  of  the  prayer  of  the  petition. — In  respect  whereof. 

The  above  form  assumes  the  existence  of  other  securities,  but  can  be 
readily  adapted  to  cases  where  the  petitioner  is  the  only  bondholder. 
Where  the  debtor  in  the  bond  is  dead,  his  representatives  ought  to  be 
called  as  defenders  in  his  place. 
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14.  Disposition  by  a  Heritable  Creditor  to  Himself  {under  the 

SeritaMe  Securities  (Scotland)  Act,  1894,  s.  8). 

I,  A  (designation),  considering  that  in  virtue  of  the  power  of  sale 
contained  in  the  Bond  and  Disposition  in  Security  for  the  sum  of 
£  granted  by  B  (designation)  in  my  favour,  dated  , 

and  recorded  ,  and  after  due  intimation,  requisition,  and 

protest,  and  advertisement  in  terms  of  law,  I  exposed  the  subjects 
hereinafter  disponed  to  public  roup  at  ,  on  the 

day  of  ,  at  the  upset  price  of  £  ,  which  upset  price 

did  not  exceed  the  sum  due  under  the  said  Bond  and  Disposition  in 
Security  (and  prior  and  pari  passu  securities,  if  any)  exclusive  of  the 
expenses  of  the  exposure,  all  in  terms  of  Articles  of  Eoup  executed 
by  me,  dated  :  That  no  person  oflFered  the  said  upset 

price,  and  the  sale  was  accordingly  adjourned :  That  I  presented  a 
petition  to  the  Sheriflf  of  at  ,  on  ,  in 

terms  of  section  8  of  the  Heritable  Securities  (Scotland)  Act,  1894 : 
That  the  said  Sheriff,  by  interlocutor,  dated  ,  appointed 

the  subjects  to  be  re-exposed  for  sale  at  the  upset  price  of  £ 
at  on  :  That  the  said  subjects  were  re-exposed 

accordingly,  at  which  exposure  I  was,  in  terms  of  the  said  section, 
entitled  to  bid  for  and  purchase  the  said  subjects:  That  at  said 
re-exposure  I  offered  the  said  upset  price  of  £  ,  and  being  the 

only  offerer,  was  preferred  to  the  purchase,  all  as  the  said  Articles 
of  Roup  and  Minutes  of  Adjournment,  Re-exposure  and  Preference 
thereon  in  themselves  more  fully  bear :  Therefore,  in  consideration 
of  the  said  price  of  £  ,1,  in  virtue  and  in  exercise  of  the  said 

power  of  sale,  and  in  virtue  of  the  said  Act  and  interlocutor  have  sold, 
and  do  hereby  dispone  to  myself,  and  my  heirs  and  assignees  whom- 
soever, heritably  and  irredeemably  All  and  w^hole  (describe  or  refer 
to  the  subjects  as  in  bond  with  biirdeTis  as  therein,  &c.,  as  in  ordinary 
form  of  dispositio'/i). 


The  disposition  will  be  stamped  with  conveyance  duty  on  the  price, 
and  the  surplus  price  will  be  consigned,  or  a  certificate  of  no  surplus 
recorded. 

Before  the  1894  Act  a  pari  passu  bondholder  could  not,  without  consent 
of  the  creditor  holding  a  pari  passu  security,  sell  the  security  subjects 
without  providing  for  full  payment  of  the  other  pari  passu  bond.     He 
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could  not  compel  the  holder  of  the  other  pari  passu  bond  to  consent  to  a 
Bale,  and  so  might  have  his  funds  tied  up  in  the  security.  It  would 
appear  that  even  after  the  Act  a  pari  passu  bondholder  proceeding  under 
section  8  can  only  (unless  by  arrangement  with  the  other  pari  passu  bond- 
holder) acquire  the  security  subjects  under  burden  of  the  other  |?an  passu 
bond.  A  measure  of  relief  is,  however,  provided  under  section  11  of  the 
1894  Act  for  9^  pari  passu  bondholder  who  desires  to  sell  the  security  sub- 
jects, and  cannot  obtain  the  consent  of  the  other  pari  passu  bondholder. 
That  section  authorises  a  sale  to  proceed  at  the  instance  of  the  bondholder 
who  desires  to  sell^  as  if  the  creditors  were  carrying  it  through  by  arrange- 
ment, but  the  selling  creditor  cannot  under  that  section  become  purchaser 
of  or  otherwise  acquire  the  security  subjects  in  absolute  property.  On  a 
sale  the  price  is  paid  to  the  creditors  according  to  their  preferences.  The 
procedure  under  the  section  is  by  petition  to  the  Sheriff  for  warrant  to  sell 
the  subjects.    The  other  pari  passu  bondholder  is  called  as  defender. 


16.  Petition  by  Pari  Passu  Bondholder  for  Wai-rant  to  sell  the 

Security  Subjects  (under    the    Heritable    Securities   {Scotland) 
Act,  1894,  8.  11). 

In  the  SheriflF  Court  of  the  Sherififdom  of  at 

The  petition  of  A  (designatib^i),  pursuer; 

against 
B  {designation),  defender. 

The  above-named  pursuer  submits  to  the  Court  the  Condescend- 
ence and  Note  of  Plea  in  Law  hereto  annexed,  and  prays  the  Court — 

To  grant  warrant  to  sell  All  and  Whole  {description  or  refer- 
ence),  and  to  order  a  sale  of  the  said  subjects,  under  the 
power  of  sale  contained  in  the  Bond  and  Disposition  in 
Security  for  the  sum  of  £  ,  granted  by  C  {desig- 

nation), in  favour  of  the  pursuer,  dated  ,  and 

recorded  ;  to  fix  the  upset  price ;  to  authorise 

the  pursuer  to  carry  through  the  sale ;  and  upon  payment 
or  consignation  of  the  price  to  authorise  the  pursuer  to 
grant  a  conveyance,  and  to  disencumber  the  said  subjecta 
of  the  said  Bond  and  Disposition  in  Security,  and  of  the 
pari  passu  security  held  by  the  defender  constituted  in 
his  favour  by  Bond  and  Disposition  in  Security  for 
£  ,  granted  by  the  said  C  in  favour  of  the  defender,. 
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dated  ,  and  recorded  ,  and  that 

in  the  same  way  and  as  fully  as  if  the  pursuer  and 
defender  were  by  agreement  carrying  through  such  sale ; 
to  fix  the  time  and  conditions  of  sale ;  to  order  that  the 
expenses  of  and  connected  with  the  sale  shall  be  payable 
preferably  out  of  the  price,  and  that  the  balance  of  the 
price  (after  payment  of  prior  securities)  shall  be  paid  to 
the  pursuer  and  defender  in  proportion  to  the  amounts 
due  to  them  respectively  under  their  said  pari  passu 
securities ;  and  to  discern ;  and  to  find  the  defender  liable 
in  expenses  in  the  event  of  his  appearing  and  opposing 
this  application ;  or  to  do  further  or  otherwise  in  the 
premises  as  to  the  Court  may  seem  right. 

CondesceTideTice. 

1.  The  pursuer  holds  a  Bond  and  Disposition  in  Security  for 
£  ,  granted  by  the  said  C  in  his  favour,  dated  , 
and  recorded  .  The  defender  also  holds  a  Bond  and 
Disposition  in  Security  for  £  ,  granted  by  the  said  C  in  his 
favour,  dated  ,  and  recorded  .  The  subjects 
conveyed  in  security  by  said  Bonds  and  Dispositions  in  Security  are 
(describe  or  refer  to  svhjects).  The  said  two  Bonds  and  Dispositions  in 
Security  rank  'pari  passu  on  the  said  subjects. 

2.  There  is  no  other  security  on  the  said  subjects  so  far  as  known 
to  the  pursuer  {or,  so  far  as  known  to  the  pursuer,  the  only  other 
securities  over  the  said  subjects  are  (mention  other  sectiHties  and  order 
of  ranking)), 

3.  The  pursuer  desires  to  sell  the  said  subjects,  but  he  is  unable 
to  obtain  the  defender's  consent  to  a  sale;  and  accordingly  he 
presents  this  petition  under  section  11  of  the  Heritable  Securities 
(Scotland)  Act,  1894. 

Plea-in-Law. 

The  pursuer,  being  the  holder  of  a  security  ranking  pari  passu 
with  the  security  held  by  the  defender,  and  being  desirous  of 
seUing  the  security  subjects,  but  unable  to  obtain  the  defender's 
consent  to  a  sale  is  entitled  in  terms  of  section  11  of  the  Heritable 
Securities  (Scotland)  Act,  1894,  to  decree  in  terms  of  the  prayer  of 
the  petition. — In  respect  whereof,  &c. 

JUR,  s.— I.  26 
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The  1894  Act  further  provides  (s.  16)  for  an  application  in  the  Sheriff 
Court  by  a  heritable  creditor  for  warrant  to  intimate  edictally  the  demand 
for  payment  specified  in  the  1868  Act  to  (1)  the  heir  and  other  repre- 
sentative of  a  deceased  debtor,  where  no  title  has  been  completed  to  the 
security  subjects,  and  the  name  or  address  of  the  heir  cannot  be  ascer- 
tained ;  (2)  the  debtor,  where  his  address  is  unknown,  or  it  is  uncertain 
whether  he  is  still  alive  (a) ;  or  (3)  the  person  legally  entitled  to  receive 
the  intimation  when  his  address  cannot  be  ascertained. 


16.  Petition  to  Intimate  Edictally  Demand  /or  PayvierU  of  Sum 

in  Heritable  Security  (under  the  HerUdble  Securities  (Scotland) 
Act,  1894,  s.  16). 

In  the  Sheriff  Court  of  at 

Tlie  petition  of 
A  (designation),  petitioner. 

The  al?ove-named  petitioner  submits  to  the  Court  the  Condescend- 
ence and  Note  of  Plea-in-Law  hereto  annexed,  and  prays  the  Court — 

To  grant  warrant  to  and  authorise  the  petitioner,  as  the 
creditor  now  in  right  of  a  Bond  and  Disposition  in  Security 
for  the  sum  of  £  sterling,  granted  by  B  (desigTva- 

tion)  in  favour  of  the  petitioner,  dated  ,  and 

recorded  ,  to  intimate  the  demand  of  payment 

specified  in  section  119  of  the  Titles  to  Land  Consolidation 
(Scotland)  Act,  1868,  and  that  by  delivery  at  the  office  of 
the  Keeper  of  the  llecord  of  Edictal  Citations,  within  the 
General  Register  House,  Edinburgh,  of  a  Schedule  of 
Intimation,  Requisition,  and  Protest  for  and  on  IjehaJf 
of  the  petitioner  in  the  form  herewith  produced,  and 
addressed  to  the  heirs  and  representatives  of  B  (desig^ta- 
tion),  or  in  such  other  form,  and  addressed  to  such  person 
or  persons,  by  name  or  in  his  or  their  representative 
character,  as  the  Court  may  prescribe,  after  such  inquiry, 
if  any,  as  the  Court  may  think  fit. 

(a)  In  the  case  of  uncertainty  as  to  whether  the  debtor  is  in  life,  it  will  be 
advisaDle  to  call  his  heir  and  representatives. 


MISCELLANEOUS   WRITS  403 

Condescendence, 

1.  The  petitioner  is  the  creditor  now  in  right  of  a  Bond  and 
Disposition  in  Security  for  the  sum  of  £  sterling,  granted  by 
the  said  B  in  favour  of  the  petitioner,  dated  ,  and  recorded 

.  The  subjects  embraced  in  said  Bond  and  Disposition 
in  Security  consist  of  {slwrt  description  of  subjects).  The  said  Bond 
And  Disposition  in  Security  is  produced  herewith. 

2.  NarrcUe  circumstances  which  have  rendered  application  necessary, 
e.g.,  that  debtor  has  died  intestate,  that  no  title  has  been  completed  by  his 
heir,  and  that  he  cannot  ascertain  the  name  and  address  of  the  heir, 

3.  The  pursuer  is  now  desirous  of  intimating  a  demand  for  pay- 
ment of  the  sums  contained  in  said  Bond  and  Disposition  in  Security, 
and  he  makes  the  present  application  in  terms  of  section  16  of  the 
Heritable  Securities  (Scotland)  Act,  1894 

Plea-in-Law, 

The  debtor  in  said  Bond  and  Disposition  in  Security  being  dead, 
And  no  title  having  been  completed  to  the  security  lands  by  his  heir 
or  other  representative,  and  the  pursuer  being  unable  to  ascertain 
the  name  of  such  heir,  warrant  ought  to  be  granted  as  craved. — In 

RESPECT  W^HEREOF,  &C. 

The  incapacity  of  the  debtor  does  not  prevent  proceedings  being  taken 
tinder  the  1894  Act.     (See  section  13.) 


TITLE   VIII 

LEASES 

A  lease  is  a  contract  by  which  the  proprietor  for  the  time,  or  lessor^ 
gives  to  the  lessee  the  use  or  occupation  of  a  certain  subject,  heritable 
in  its  nature,  during  a  specified  period,  for  payment  of  a  certain  rent, 
or  other  consideration,  and  on  such  conditions  as  may  be  agreed  upon. 
Under  it  the  lessee  has  a  personal  right  by  contract,  and  a  real  right 
by  virtue  of  his  possession  following  upon  the  lease, — the  lessor  being  the 
creditor  in  the  corresponding  obligations  by  the  lessee. 

In  ancient  times  leases  were  considered  to  be  merely  personal  grants^ 
and  where  a  real  right  came  to  be  acquired  in  the  lands  let,  by  a  pur- 
chaser or  creditor,  the  tenant  was  liable  to  be  ejected.  Where  it  waa 
desired  to  make  the  right  of  the  tenant  real  it  was  usual  to  insert  a 
precept  of  sasine  in  the  lease  so  that  the  tenant  might  be  infeft  thereon. 

In  order,  therefore,  to  give  tenants  security  of  possession  without  the 
necessity  of  sasine,  the  Act  of  Parliament,  1449,  c.  18,  was  passed,  by 
which  it  is  ordained,  "  for  the  sauftie  and  favour  of  the  puir  pepil  that 
'*  labouris  the  grunde,  that  thai  and  al  utheris  that  has  taken  or  sal 
"  tak  landes  in  tym  to  cum  fra  Lords,  and  has  termis  and  zeiris 
"  thereof,  that  suppose  the  Lords  sel  or  analy  that  land  or  lands, 
"  the  takars  sail  remain  with  thare  tacks  on  to  the  ische  of  thare 
"  termes,  quhais  hands  that  ever  thai  lands  cum  to,  for  siclik  male  as 
"  thai  tak  thaim  for." 

This  statute  applies  to  leases  of  houses,  mills,  fishings,  collieries,  and 
whatever  is  fundo  annexmn,  as  well  as  to  agricultural  subjects,  but  it 
does  not  apply  to  leases  of  game  or  of  trout-fishing  {Earl  of  GaXloway 
V.  Duke  of  Bedford  and  Others,  4  F.  851),  which  are  rather  grants  of 
personal  privilege  than  real  rights.  Leases  of  heritable  subjects,  there- 
fore, are  in  effect  real  rights,  and  valid  against  adjudgers,  heirs,  and 
singular  successors  alike. 

In  order,  however,  to  have  the  benefit  of  the  Act  of  1449,  the  following 
are  essential  requisites  to  leases : — 

1.  The  lease,  when  for  more  than  one  year,  roust  be  in  writing. 
Leases  should  not  merely  be  in  writing ;  they  should  also  be 
probative.  But  if  an  improbative  lease  be  the  foundation  of 
possession  following  upon  it,  and  if  it  contain  the  elements 
of  a  proper  lease,  it  will  nevertheless  constitute  an  effective 
lease,  provided  (a)  the  possession  can  only  be  ascribed  to  the 
informal  lease,  and  {b)  if  there  has  been  rei  interventus  (fFiUon, 
1876,  3  R.  527;  Duke  of  HamiUon,  1877,  4  R  322,  affirmed, 
1878,  5  R.  (H.  L.)  69;  and  Buchaman,  1878,  5  R.  (H.  L.)  69). 
A  verbal  lease  is  not  valid  for  more  than  one  year,  and  thia 
defect  will  not  be  cured  by  possession  following  upon  suck 
a  lease,  or  by  rei  interventus, 
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2.  The  lease  must  specify  a  definite  term  of  endurance.    The  Act 

only  applies  to  tenants  holding  rights  of  possession  for  a 
definite  terms  of  years,  and  having  an  ish  thereto. 

3.  A  rent  must  be  expressed,  which  may,  however,  be  either  in 

money,  grain,  or  services.  It  need  not  necessarily  be  equi- 
valent to  the  value  of  the  subjects  let,  but  must  not  be  illusory. 

4.  Possession  must  follow  under  the  lease.     It  is  by  this  mode  that 

the  tenant  perfects  his  real  right,  and  secures  the  privileges 
conferred  by  the  Act.  A  lease  completed  by  possession  is 
preferable  as  a  title  of  possession  to  a  lease  not  so  completed, 
although  the  latter  may  be  prior  in  date.  A  written  obligation 
to  grant  a  lease,  or  missives  of  lease,  are  respectively  equivalent 
to  a  formal  lease  if  holograph  of  the  parties,  or  tested,  or 
if  they  have  been  followed  by  possession  or  by  rei  interveniuSf 
but  an  obligation  to  grant  a  lease  "  if  required  "  will  not  be 
binding  upon  a  singular  successor  (Clark,  1799,  M.  15,225). 

With  reference  to  the  tenant's  power  of  assigning  his  interest  in  the 
lease,  it  may  be  stated  generally  that  in  agricultural  leases  of  ordinary 
endurance  there  js  an  implied  exclusion  of  assignees,  unless  the  contrary 
is  stipulated;  while  in  urban  tenements  assignees  are  admitted,  unless 
expressly  excluded.  The  same  doctrine  may  be  stated  as  to  sub- tenants. 
These,  as  well  as  assignees,  are  excluded  in  agricultural  leases  unless 
expressly  included ;  but  express  permission  to  assign  implies  a  power  to 
sub-let.  In  urban  tenements  the  rule  is  diiferent,  for,  unless  expressly 
excluded,  sub-tenants  are  admitted,  and  this  is  also  the  case  in  agricultural 
leases  of  long  endurance,  in  which  the  right  of  assigning  and  of  sub-letting 
is  implied,  unless  expressly  excluded,  so  that  in  such  case  the  exclusion  of 
assignees  will  not  bar  sub-tenants. 

Although  agricultural  leases  of  ordinary  endurance  are  thus  not  assign- 
able, they  are  adjudgeable ;  and  hence,  if  the  creditors  of  the  tenant  are 
meant  to  be  excluded,  a  clause  excluding  assignees,  both  legal  and  voluntary, 
must  be  inserted  in  the  lease.  In  order  to  prevent  the  tenant  retaining  pos- 
session in  the  event  of  his  bankruptcy  for  behoof  of  his  creditors,  a  declara- 
tion may  be  inserted  in  the  lease  that  the  bankruptcy  of  the  tenant  shall 
ipso  facto  infer  a  forfeiture.  But  see  the  case  of  Bidoulac,  1889, 17  R.  144, 
where  it  was  held  that  a  clause  to  this  eifect  was  an  option  or  provision  in 
favour  of  the  landlord  only.  It  is  also  usual  to  exclude  heirs-portioners 
in  the  event  of  their  succeeding,  and  to  provide  that  the  lease  shall  descend 
to  the  oldest  daughter.  The  exclusion  of  assignees  is  sometimes  expressly 
qualified,  so  as  to  enable  the  tenant  to  leave  the  lease  on  his  death  to  any 
one  of  his  sous,  or  to  trustees  for  the  benefit  of  his  family ;  but  the  right 
to  bequeath  the  lease  is  in  any  case  now  conferred  upon  the  tenant  by 
statute  (see  the  Agricultural  Holdings  (Scotland)  Act,  1883,  s.  26). 

The  extinction  of  leases  is  effected  by — 

Id,  Expiration  of  the  stipulated  term  of  endurance  or  the  occurrence 
of  a  break.  This,  however,  is  not  of  itself  sufficient  to  put  an  end  to  the 
tenant's  right  of  possession,  for  unless  the  requisite  intimation  is  made  by 
him,  or  a  legal  warning  given  to  him,  the  bargain  is  held  to  be  continued 
for  another  year  by  virtue  of  what  is  termed  tacit  relocation.  In  the 
case  of  agricultural  leases  the  notice  of  termination  of  tenancy  to  or  by 
the  tenant  must  be  given  in  accordance  with  the  provisions  of  section  28 
of  the  Agricultural  Holdings  (Scotland)  Act,  1883,  as  amended  by  section  8 
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of  the  Agricultural  Holdings  Act,  1900.  The  landlord's  right  to  terminate 
the  tenancy  is,  moreover,  now  materially  qualified  by  the  terms  of  section  4 
of  the  A^icultural  Holdings  Act,  1906. 

2nd.  By  the  occurrence  of  any  conventional  irritancy  contained  in  the 
lease,  or  by  the  tenant's  abandonment  or  desertion  of  his  possession,  and, 
in  the  case  of  an  agricultural  lease,  leaving  the  lands  uncultivated  at  the 
proper  season  of  the  year. 

3rd.  By  the  occurrence  of  any  of  the  statutory  irritancies  applicable 
to  agricultural  leases  contained  in  the  Act  of  Sederunt  anent  removings 
of  14th  December  1756,  or  the  Agricultural  Holdings  (Scotland)  Act, 
1883,  s.  27. 

ith.  By  the  bankruptcy  or  insolvency  of  the  tenant,  if  this  be  stipulated 
in  the  lease  (but  see  case  of  BidoulaCf  ante). 

5ih.  By  the  destruction  of  the  subjects  damno  faialiy  provided  the 
landlord  is,  in  the  case  of  houses  or  other  buildings,  not  bound  to 
restore.  Destruction  of  the  subjects,  or  damage  practically  amounting 
to  destruction,  entitles  the  tenant  to  abandon,  and  the  lease  will  thereupon 
come  to  an  end  unless  it  contains  any  provision  to  the  contrary.  But  see 
Drummond,  1869,  7  M.  347,  and  Allan,  1882,  10  R.  383,  as  to  the  tenant's 
right  to  abandon,  and  the  amount  of  damage  required  in  order  to  confer 
this  right. 

6th.  A  lease  may  also  be  brought  to  an  end  if  the  subjects  leased  be 
taken  under  the  authority  of  an  Act  of  Parliament  for  the  purposes  of  the 
undertaking  thereby  authorised,  or  in  virtue  of  the  powers  contained  in 
any  general  municipal,  police,  or  improvement  Act,  subject  always  to 
claims  for  compensation  at  the  instance  of  both  landlord  and  tenant  against 
the  promoters  of  the  undertaking  or  local  authority  acquiring  the  subjects. 

7th.  By  the  tenant  making  and  the  landlord  accepting  a  voluntary 
renunciation  of  the  contract. 

The  following  statutes  which  have  been  passed  in  recent  times  have  an 
important  bearing  upon  agricultural  leases,  viz. : — 

1.  The  Agricultural  Holdings  (Scotland)  Act,  1883  (46  &  47  Vict. 

c.  62),  as  amended  by  the  Market  Gardeners'  Compensation 
(Scotland)  Act,  1897  (60  &  61  Vict.  c.  22) ; 

2.  The  Agricultural  Holdings  Acts,  1900  (63  &  64  Vict.  c.  50),  with 

the  relative  "The  Agricultural  Holdings  (Scotland)  Rules, 
1900,"  as  settled  by  the  Board  of  Agriculture  ;  and 

3.  The  Agricultural  Holdings  Act  of  1906. 

The  following  points,  most  of  which  have  formed  the  subject  of  decision, 
may  be  of  use  to  the  conveyancer : — 

(a)  It  is  a  sufficient  compliance  with  the  requirement  that  a  lease 
must  be  for  a  definite  term  of  endurance  if  the  lease  be  gi'anted  for  one 
or  more  liferents  {Oswald,  1688,  M.  15,194;  fFight,  1763,  M.  10,461 
and  15,199). 

{b)  A  lease  completed  by  possession  is  preferable  to  a  lease  upon  which 
possession  has  not  followed,  even  although  the  latter  may  be  prior  in  date 
(M'Millan,  1627,  M.  7018  and  15,229;  Kerr,  1620,  M.  16,227). 

(c)  A  lease  in  order  to  be  efiectual  should  not  only  be  probative  but 
duly  stamped.  .  An  unstamped  lease  cannot  be  produced  in  evidence  nor 
founded  on  as  a  ground  of  action,  but  the  want  of  the  stamp  duty  may  be 
supplied  at  any  time  during  the  currency  of  the  lease  on  payment  of  the 
statutory  penalties. 

(d)  A  curator  bonis  is  entitled,  in  virtue  of  section  19  of  the  Judicial 
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Factors  (Scotland)  Act,  1889  (52  &  53  Vict.  c.  39),  without  the  authority 
of  the  dourt,  to  grant  a  lease  of  agricultural  subjects  for  a  period  not 
exceeding  twenty-one  years  {Molleson,  FetUioner,  1890,  17  R  303). 

(e)  By  section  9  of  the  Entail  Act,  1882,  an  heir  of  entail  is  permitted 
to  renew  leases  of  not  less  than  seven  years'  currency  within  two  years 
previous  to  the  expiration  of  such  leases,  at  a  fair  rent. 

(/)  A  heritable  creditor  in  possession  under  a  Decree  of  Maills  and 
Duties  is  entitled  to  grant  leases  of  the  subjects  of  which  he  is  still  in 
possession,  but  the  endurance  of  such  leases  is  limited  by  the  period  of  his 
possession  under  the  decree.  Similarly,  a  lease  by  a  liferenter  is  only 
effectual  during  the  subsistence  of  the  liferent.  On  the  other  hand,  a 
proprietor  whose  right  is  burdened  with  a  liferent  is  not  entitled  to  grant 
leases  of  the  liferented  subjects  without  the  consent  of  the  liferenter. 

(g)  Even  although  there  be  no  destination  to  heirs  contained  in  a 
lease,  the  right,  being  heritable  in  its  nature,  will  pass  to  the  tenant's 
heir-at-law  at  his  death,  if  the  tenant  should  die  before  the  expiration  of 
the  lease,  and  should  not  have  availed  himself  of  the  power  conferred 
opon  him  by  the  Agricultural  Holdings  Act  of  1883,  to  bequeath  his 
right  under  the  lease. 

(A)  Where  the  lease  is  given  to  two  or  more  persons  as  joint-tenants 
the  interest  of  one  of  the  tenants  who  predeceases  will  pass  to  his  heir-at- 
law  on  his  death,  and  not  to  the  surviving  tenant.  But  see  the  cases  of 
Maealister,  1859,  21  D.  560;  Police  Commissioners  of  Dwadee^  1884,  11  R. 
586;  Bums,  1885,  12  R.  1343;  and  Bums,  1887,  14  R.  (H.  L.)  20,  with 
reference  to  leases  granted  to  two  joint-tenants  and  the  survivor  and 
their  heirs,  and  to  two  joint-tenants  and  the  survivor  with  a  conjunct  and 
several  obligation  for  payment  of  the  rent. 

(i)  A  lease  may  be  competently  granted  to  a  company  registered  under 
the  Joint-Stock  Companies  Acts  as  such,  or  to  a  corporation,  but  where  it 
falls  to  be  taken  for  the  benefit  of  an  unincorporated  or  unlimited  company 
or  a  firm,  it  must  be  granted  either  in  the  name  of  the  individual  partners 
or  to  trustees  for  behoof  of  the  firm  or  company. 

ij)  While  the  tenant's  right  under  the  lease  is  that  of  the  use  and 
possession  of  the  subjects  let,  and  of  the  annual  produce  thereof  where 
such  exists,  the  landlord's  corresponding  obligation  is  the  warrandice  of 
the  tenant  in  the  full  and  undisturbed  possession  of  his  right,  and  this 
'  warrandice  is  implied  in  all  ordinary  leases,  whether  expressed  or  not, 
unless  the  contrary  shall  have  been  stipulated.  But  see  Menzies,  1888, 
15  R.  470,  and  DvJce  of  Bedford  and  Others  v.  Earl  of  Galloway's  Executor, 
1904,  6  F.  971. 

(k)  A  tenant  is  not  entitled  without  the  consent  of  the  landlord  to 
change  the  use  of  the  subject  from  that  for  which  it  was  let  (Duke  of 
Argyll,  1861,  23  D.  1236;  Beid,  1868,  6  M.  768,  reversed  1870,  8  M. 
(H.  L.)  110). 

(1)  Growing  timber  is  reserved  from  an  agricultural  lease  ex  lege,  and 
even  where  woods  are  let  as  an  accessory  of  a  farm  the  tenant  is  only  at 
liberty  to  cut  timber  for  repairing  or  erecting  farm  buildings  and  not  for 
purposes  of  sale  (Touch,  1664,  M.  423  and  15,252).  As  to  such  right  under 
a  long  lease,  see  Gordon  v.  Bae,  11  R.  67. 

(m)  With  regard  to  the  tenant's  right  to  remove  buildings,  fences,  &c., 
or  other  improvements  executed  by  him  upon  the  leasehold,  reference  may 
be  made  to  the  Agncultural  Holdings  (Scotland)  Acts,  1883,  1900,  and 
1906,  and  also  to  the  following  cases :  Duke  of  Buceleuch,  1871,  9  M.  1014 ; 
Brand's  Trs.,  1876,  3  R.  (H.  L.)  16 ;  Miller,  1894,  21  R.  658.     A  tenant  is 
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not  entitled  to  enforce  a  right  of  removal  of  buildings,  even  though  this  be 
authorised  by  his  lease,  when  he  has  not  fully  implemented  his  own  obliga- 
tions thereunder  (Smith,  1893,  21  R.  330). 

(n)  As  a  general  rule  of  law  a  tenant  is  bound  to  make  payment  of 
the  rent  stipulated  in  his  lease  at  the  terms  specified  therein,  and  is  not 
entitled  to  retain  any  part  thereof  on  account  of  any  illiquid  claims  for 
damages  or  otherwise  which  he  may  have  against  the  landlord  (Drybraugh^ 
1874,  1  R.  909 ;  Humphrey,  1883,  10  R.  647).  But  exceptions  to  this  rule 
have  been  admitted  (see  cases  of  KUmamock  Gas  Light  Co,,  1872, 11  M.  58  ; 
Guthrie,  1873,  1  R  181 ;  and  Davie,  1876,  3  R.  1114). 

(o)  It  has  been  held  that  the  termination  of  a  lease  by  the  sequestration 
of  the  tenant  is  a  bar  to  the  tenant's  claim  for  compensation  under  the 
Agricultural  Holdings  Act,  1883  {Walker's  Trs,,  1886, 13  R.  1198) ;  but  not 
the  voluntary  renunciation  of  a  lease  duly  accepted  by  the  landlord  {Strang, 
1887,  14  R.  637). 

(p)  In  the  case  of  buildings  erected  subsequent  to  the  leasing  or 
working  of  minerals  a  question  may  arise,  apart  from  express  stipulation, 
as  to  whether  liability  for  damage  to  these  buildings  is  covered  by  the 
ordinary  clause  providing  for  payment  by  the  tenant  of  "all  surface 
damages"  (see  case  of  NeilVs  Trs.,  1880,  7  K.  741).  Where,  therefore,  it 
is  intended  that  the  tenants  shall  or  shall  not  be  liable  for  damages  to 
buildings  erected  after  the  date  of  the  lease,  this  ought  to  be  made  a 
matter  of  express  stipulation  between  the  parties. 

(q)  The  tenant  under  a  lease  of  shootings  and  fishings  has  no  power  to 
sub-let  unless  such  power  is  expressly  given  in  the  lease  {MacIrU^,  1895, 
22  R.  345). 

(r)  In  a  building-lease  of  ninety-nine  years,  granted  under  the  Mont- 
gomery Act,  the  tenant  was  held  entitled  to  cut  growing  timber  on  the 
land  leased  to  him  for  purposes  connected  with  the  buildings  erected 
thereon  {Gordon,  1883,  11  R.  67). 

{s)  In  the  case  of  a  long  lease  granted  and  duly  registered  under  the 
Registration  of  Leases  (Scotland)  Act,  1857,  the  same  will  not  be  effectual 
against  singular  successors  unless  the  proprietor  by  whom  it  is  granted 
holds  a  title  made  feudally  complete  by  infeftment. 

{t)  The  right  of  a  proprietor  holding  under  entail  to  grant  leases  of 
lands  or  minerals  is,  unless  otherwise  prescribed  by  the  Deed  of  Entail 
itself,  limited  to  granting  leases  of  ordinary  duration,  or  to  the  extent 
expressly  permitted  by  the  Entail  Statutes.  If  this  power  be  exceeded  it 
is  equivalent  to  an  alienation  of  the  entailed  estate,  and  as  such  may  be 
set  aside.  But  see  case  of  Forbes,  1873,  11  M.  545,  as  to  the  validity  of  a 
lease  granted  for  a  longer  period  than  that  allowed  by  the  entail,  quoad 
the  period  allowed. 

{u)  The  tenant  is  entitled  to  the  exclusive  possession  of  the  subjects  - 
let^  except  as  to  any  rights  or  privileges  reserved,  either  ex  lege  or  by  the 
lease  itself,  to  the  landlord,  and  also  to  the  unrestricted  use  thereof  for 
the  purposes  of  the  lease  as  well  as  to  the  benefit  of  any  servitude  rights 
belonging  thereto  {Wood,  9th  March  1809,  F.  C. ;  CritMey,  1884, 11  R  475). 

{v)  Tnere  is  an  implied  obligation  upon  the  tenant,  apart  from  any 
special  stipulation  in  the  lease,  to  pay  the  taxes  and  public  burdens 
imposed  by  Parliament  or  by  municipal  or  local  authorities  in  respect  of 
occupancy.  In  the  case  of  a  furnished  house,  however,  while  there  has 
been  no  decision  on  the  subject,  the  rule  in  practice,  apart  from  stipulation, 
is  that  the  landlord  pays  the  whole  taxes. 

{w)  Reference  may  be  made  to  the  case  ol  Lennox,  1893,  21  R.  77,  with 
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regard  to  the  title  of  an  heir  to  sue  a  removing  in  respect  of  non-payment 
of  rent  legally  due  prior  to  his  succession,  but  conventionally  payable 
subsequent  thereto. 

(x)  A  sub-tenant  is  not  bound  to  remove  without  warning,  and  cannot 
be  summarily  ejected  at  the  instance  of  the  proprietor  {Robb^  1895,  22  R. 
885). 

(y)  Reference  may  be  made  to  the  cases  of  Hendet'son,  1888, 15  R.  859, 
and  fFebstetf  1892, 19  R.  765,  relative  to  the  landlord's  liability  to  execute 
necessary  repairs  upon  a  house,  and  the  tenant's  right  to  abandon  possession 
if  this  is  not  done.  See  also  section  6  of  the  Agricultural  Holdings  Act^ 
1906. 

The  Agricultural  Holdings  Act,  1906,  which,  however,  does  not  come 
into  operation  until  January  1,  1909,  has  introduced  certain  important 
modifications  in  the  rights  and  relations  of  landlord  and  tenant  as 
previously  subsisting. 


SECTION  I 


SIMPLE  LEASE,  WITH  VARIATIONS  IN  FORM  ARISING 
FROM  POSITION  OR  CHARACTER  OF  GRANTER 

1.  Form  of  a  Simple  Lease. 

It  is  CONTRACTED  and  agreed  between  A  (designation),  heritable 
proprietor  of  the  subjects  after  nientioned,  on  the  one  part,  and  B 
(degiffnaiion)  on  the  other  part,  in  manner  following :  That  is  to  say, 
the  said  A  has  SET,  and  in  consideration  of  the  rent  and  other  presta- 
tions after  mentioned,  hereby  lets  to  the  said  B  and  his  heirs, 
but  expressly  excluding  heirs -portioners  (the  eldest  heir -female 
succeeding  always  without  division),  and  also  sub- tenants  and 
assignees,  legal  or  conventional.  All  and  Whole  (here  describe  tlie 
subjects  let),  and  that  for  the  space  of  years  from  and  after 

the  term  of  19      :  Which  lease  the  said  A  binds  and 

obliges  himself,  his  heirs  and  successors,  to  warrant  to  the  said  B 
and  his  foresaids  at  all  hands :  For  which  causes,  and  on  the  other 
part,  the  said  B  binds  and  obliges  himself,  and  his  heirs,  executors, 
and  successors  whomsoever,  to  make  payment  to  the  said  A,  and  his 
heirs,  executors,  or  assignees,  of  the  sum  of  £  yearly,  in 

name  of  rent,  and  that  at  two  terms  in  the  year,  and  , 

by  equal  portions,  beginning  the  first  payment  thereof  at  the  term 
of  ,  and  the  next  payment  at  the  term  of 

following,  and  so  forth  half-yearly  and  tennly  thereafter  during  the 
currency  of  this  lease,  with  a  fifth  part  more  of  each  term's  payment 
of  liquidate  penalty  in  case  of  failure,  and  the  interest  of  each  of 


410  LEASES 

the  said  termly  payments,  at  the  rate  of  five  per  centum  per  annam, 
from  the  time  the  same  shall  respectively  become  due  during  the  not- 
payment  thereof:  And  the  said  B  binds  and  obliges  himself  and 
his  foresaids  to  flit  and  remove  themselves,  their  goods,  gear,  and 
effects,  furth  of  and  from  the  subjects  hereby  let,  at  the  expiry 
of  this  lease,  and  that  without  any  previous  warning  or  process  of 
removing  to  be  used  for  that  effect :  And  lastly,  both  parties  bino 
and  OBLIGE  themselves  and  their  foresaids  to  implement  and  perform 
their  respective  parts  of  the  premises  to  each  other,  under  the  penalty 
of  £  sterling,  to  be  paid  by  the  party  failing  to  the  party 

performing  or  willing  to  perform,  over  and  above  performance :  And 
they  consent  to  registration  hereof  for  preservation  and  execution. — 
In  witness  whereof,  &c. 

In  the  above  example  the  granter  is  designed  "heritable  proprietor  of 
"  the  subjects/'  but  in  contracting  with  a  proprietor  in  possession,  care 
should  be  taken  by  the  tenant  to  ascertain  what  is  his  title  of  possession. 
A  conjunct  liar,  a  liferenter,  or  one  whose  wife  possesses  a  liferent  right  in 
the  property,  may  appear  from  the  state  of  his  possession  to  be  absolute 
proprietor,  yet  in  the  event  of  his  predeceasing,  any  lease  granted  by  him 
will  fall. 

2.  Leases  by  Tutors. 

It  is  CONTRACTED  and  agreed  between  the  parties  following — 
viz.,  A  and  B  (designations),  tutors  of  C  {designation),  nominated  to 
him  by  D  {designation),  his  father,  conform  to  Deed  of  Nomination 
by  the  said  D,  dated  ,  and  recorded  ,  on  the  one 

part,  &c. 

The  nature  of  the  tutors'  appointment  will  of  course  regulate  the 
recital  as  well  as  the  manner  in  which  they  are  authorised  to  act. 
Where  the  consent  of  a  sine  quo  non  is  required  the  lease  will  run 
thus : — 

Between  A  and  B  {designations),  being  a  quorum  of  the  tutors 
named  to  C  {designation),  by  D  {desigTiation),  his  father,  the  said  A, 
being  declared  to  be  one  of  the  quorum,  and  sine  qiu)  non,  by  Deed 
of  Nomination,  dated  ,  &c. 

The  lease  will  let  the  subjects  in  common  form,  and  the  clause  of 
warrandice  will  bind  the  pupil  in  absolute  warrandice,  and  the  tutors  in 
warrandice  from  fact  and  deed.  The  rent  will  be  payable  to  the  tutors 
or  their  factors  for  behoof  of  the  pupil.  It  will,  however,  be  observed 
that  the  endurance  of  the  lease  cannot  exceed  the  period  of  the  office  of 
tutory,  unless  the  tutors  be  vested  with  special  powers  to  grant  leases  of 
a  longer  endurance. 
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3.  Leases  by  Minors. 

A  miDOPy  if  without  curators,  can  grant  leases,  but  if  he  has  curators, 
their  consent  is  requisite.  As  in  either  case  the  lease  may  be  reduced 
by  the  minor  on  attaining  majority,  on  the  head  of  lesion,  it  is  advisable 
that  in  the  case  of  farms  these  should  either  be  let  by  public  roup,  or 
that  care  should  be  taken  to  preserve  evidence  to  show  that  the  best  rent 
has  been  obtained  which  the  circumstances  permitted.  The  lease  may  be 
for  the  ordinary  period  of  duration,  and  need  not  be  limited  to  the  period 
of  minority. 

When  the  lease  is  granted  by  a  minor  with  consent  of  his  curators, 
and  where  one  of  the  curators  in  addition  is  declared  to  be  a  sine  quo  non, 
it  may  be  expressed  as  follows  : — 

It  is  CONTRACTED  and  agreed  between  A  (designation),  heritable 
proprietor  of  the  subjects  after  mentioned,  with  the  special  advice 
and  consent  of  B,  C,  D,  and  E  (designations),  accepting  and  acting 
curators  nominated  and  appointed  to  the  said  A  by  his  father,  the 
deceased  F  (designation),  by  his  Trust-Disposition  and  Settlement, 
dated  ,  and  recorded  in  the  Books  of  Council  and  Session 

the  ,  by  which  Trust-Disposition  and  Settlement  it  is,  inter 

alia,  declared  that  a  majority  of  the  curators  thereby  nominated  shall 
be  a  quorum  of  whom  the  said  B  shall  always  be  one,  on  the  one  part, 
and  G  (designation)  on  the  other  part,  in  manner  following :  That  is 
TO  SAY,  the  said  A,  with  advice  and  consent  foresaid,  in  consideration 
of  the  rent  and  other  prestations  after  mentioned,  has  SET,  and  for 
himself  and  his  heirs  and  successors  hereby  lets  to  the  said  G,  and 
his  heirs,  &c. 

Where  curators  have  not  been  nominated  to  the  minor,  but  he  has 
chosen  them  in  usual  form,  the  narrative  of  their  title  will  be  altered 
accordingly. 


4.  Leases  by  Trustees. 

It  is  contracted  and  agreed  between  the  parties  following — viz., 
A,  B,  and  C  (designations),  surviving  and  accepting  trustees,  acting 
under  Trust-Disposition  and  Settlement  executed  by  the  deceased 
D  (designation),  dated  ,  and  with  codicils  annexed 

dated  ,  all  recorded  in  the  Books  of  Council  and 

Session  the  day  of  (the  said  A,  B,  and  C 

and  their  successors  in  office  being  hereinafter  denominated  "the 
said  trustees"),  on  the  one  part,  and  H  (designation)  on  the  other  part : 
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That  is  to  say,  the  said  trustees  have  set,  and  in  consideration  of 
the  rent  and  other  prestations  after  specified  hereby  let,  to  the  said 
H  ajid  his  heirs,  &c.  {The  warrandice  by  the  trustees  wUl  hefromfo/ct 
and  deed  (ndy^  and  the  trust-estate  will  he  hound  in  absolute  warrandice?^ 

5.  Leases  by  Heirs  of  Entail. 

By  the  Statute  10  Geo.  III.  c.  51,  it  is,  inter  alta,  enacted : — 

*'  That  it  shall  be  in  the  power  of  every  proprietor  of  an  entailed  estate, 
'*  to  grant  leases  of  land  for  the  purpose  of  building,  for  any  number  of 
"  years  not  exceeding  ninety-nine  years,  provided  that  not  more  than  five 
"  acres  shall  be  granted  to  any  one  person,  either  in  his  own  name,  or  to 
"  any  other  person  or  persons  in  trust  for  him ;  and  that  every  such  lease 
**  shall  contain  a  condition  that  the  lease  shall  be  void  if  one  dwelling-house 
*'  at  leasts  not  under  the  value  of  £10  sterling,  shall  not  be  built  within  ten 
'*  years  from  the  date  of  the  lease,  and  that  the  said  houses  shall  be  kept 
''in  good,  tenan  table,  and  sufficient  repair,  and  that  the  lease  shall  be  void 
'*  whenever  there  shall  be  a  less  number  of  dwelling-houses  than  one  of  the 
*'  value  aforesaid,  and  kept  in  such  repair,  standing  upon  the  ground  so 
*'  leased." 

By  the  Statute  6  &  7  Will.  IV.  c.  42,  s.  1,  it  is,  inter  alia,  enacted  that— 

"Notwithstanding  any  prohibitory,  irritant^  and  resolutive  clauses 
"  contained  in  any  entails  already  made  and  established,  or  which  may 
''  hereafter  be  made  and  established,  pursuant  to  the  directions  of  the 
"  said  Act  passed  in  the  Parliament  of  Scotland  in  the  year  1685,  it  shall 
*'  be  lawful  for  the  respective  heirs  of  entail  in  possession  to  grant  tacks 
"  of  any  parts  of  the  lands,  estates,  or  heritages  therein  contained,  for  the 
''fair  rent  of  such  lands  or  heritages  at  the  period  of  letting,  either  by 
"  public  auction  or  private  bargain,  and  notwithstanding  any  prohibition 
"  against  diminution  of  the  rental,  for  any  period  not  exceeding  twenty- 
"  one  years,  and  to  grant  tacks  of  any  mines  and  minerals  contained  in 
"  such  lands  and  estates  for  any  period  not  exceeding  thirty-one  years, 
"  Provided  always  that  nothing  herein  contained  shall  authorise  any  heir 
"  of  entail  in  possession  of  any  entailed  lands,  estates,  or  heritages,  to 
"  take  any  grassum  or  valuable  consideration  other  than  the  tack-duty  or 
"  rent  for  granting  any  tack,  or  to  grant  any  tack  of  the  home-farm,  nor 
"  of  the  mansion-house  and  offices,  or  of  the  garden,  lawn,  park,  or  policy 
"  attached  thereto,  for  any  period  beyond  his  own  life ;  And  in  case  any 
"  such  grassum  or  consideration  shall  be  taken,  or  in  case  any  tack  hereby 
"  prohibited  shall  be  panted,  such  tack  shall  be  null  and  void."  Refer- 
ence may  also  be  made  to  section  2  of  this  statute,  and  to  45  <&  46  Vict, 
c.  53,  ss.  4,  6,  8  and  9. 

Further  provisions  as  to  leases  will  be  found  in  the  Acts  1  &  2  Vict. 
c.  70,  s.  1 ;  3  &  4  Vict.  c.  48 ;  11  &  12  Vict.  c.  36,  ss.  4  and  24  ;  16  &  17 
Vict.  c.  94,  ss.  6  and  13 ;  31  &  32  Vict  c.  84,  ss.  3  to  5 ;  and  38  &  39 
Vict.  c.  61,  s.  6. 

There  is  no  peculiarity  in  the  form  of  such  leases,  and  the  specification 
of  the  various  conditions  which  require  to  be  attended  to  is  so  express  in 
the  statutes  that  there  can  be  no  difficulty  in  framing  the  clauses  necessary 
to  give  effect  to  them  in  practice.    Reference  may  be  made  under  this  head 
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to  the  cases  of  Farquharson,  Fetitionery  9  Macph.  66 ;  MorUgomerie  v.  Feman, 
22  R  465 ;  and  The  Earl  of  GaUaway  v.  The  Duke  of  Bedford  and  Others, 
4  F.  851. 


6.  Lease  by  Wife  with  Consent  of  her  Husband. 

It  is  CONTRACTED  and  agreed  between  A,  wife  of  B  (desiffnation), 
heritable  proprietrix  of  the  subjects  after  mentioned,  with  the  special 
advice  and  consent  of  her  said  husband,  and  the  said  B  for  himself 
and  as  taking  burden  on  him  for  his  said  wife,  and  by  them  both  with 
jomt  consent  and  assent,  on  the  one  party  and  C  (designation),  on  the  other 
part,  in  manner  following :  That  is  to  say,  the  said  A,  with  advice  and 
consent  of  her  said  husband,  as  aforesaid,  in  consideration,  &c. 


7.  Lease  by  Factor  and  Commissioner. 

It  is  contracted  ajid  agreed  between  A,  factor  and  commissioner 
for  M  {designation),  conform  to  factory  and  commission  granted  by 
the  said  M  in  his  favour,  dated  ,  and  registered  in  the 

Books  of  Council  and  Session  ,  whereby  he,  as  factor  and 

commissioner  foresaid,  has  full  power  to  enter  into  these  presents  in 
the  manner  and  to  the  effect  after  written  (the  said  M  being  heritable 
proprietor  of  the  subjects  and  others  after  mentioned,  and  he  and  his. 
heirs  and  successors  in  the  said  subjects  being  hereinafter  referred  to^ 
when  not  named  as  "  the  landlord  ")  on  the  mie  part,  and  B  {designation) 
(the  said  B  and  his  heirs  ajid  successors  being  hereinafter  referred 
to,  when  not  named  as  "  the  tenant ")  on  the  other  part,  in  manner 
following :  That  is  to  say,  the  said  A  as  factor  and  commissioner 
foresaid  and  for  and  on  behalf  of  the  said  M,  and  in  consideration 
of,  &C.  {The  warrandice  clause  by  the  factor  and  commissioner  will 
be  from  fact  and  deed  only,  and  will  bind  his  principal  in  absolute 
warrandice^ 


8.  Leases  by  Judicial  Factors. 

It  is  CONTRACTED  and  agreed  between  A  {designation),  judicial 
factor,  nominated  and  appointed,  conform  to  act  and  decree  by  the 
Lords  of  Council  and  Session  in  his  favour  dated  the  day 
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of  ,  to  M  (designation),  heritable  proprietor  of  the  sub- 

jects after  mentioned  (the  said  M  and  his  heirs  and  successors  in 
the  said  subjects  being  hereinafter  referred  to,  when  not  named,  as 
"  the  proprietor  "),  on  the  one  paii,  and  B  (designation)  (hereinafter 
referred  to,  when  not  named,  as  "the  tenant,"  which  term  shall 
include  where  appropriate  the  heirs  and  successors  of  the  said  B), 
071  the  other  part,  in  manner  following :  That  is  to  say,  the  said  A 
as  judicial  factor  aforesaid,  in  consideration  of  the  rent,  &c.  (The 
warrandice  clanse  will  hind  the  judicial  factor  from  fact  and  deed  OTily^ 
and  the  ward  and  his  successors  in  ahsolute  warrandice,) 


SECTION  II 

AGRICULTURAL   LEASES 

1.  Lease  of  an  Arable  Farm. 

ijindiord  It  is  CONTRACTED  and  AGREED  between  A  (designation),  heritable 

And  tenant. 

proprietor  of  the  lands  and  others  hereinafter  let  (he  and  his  heirs, 
successors,  and  assignees  being  hereinafter  referred  to  and  designated, 
when  not  named,  as  "the  proprietor"  or  "the  landlord"),  on  the  one 
part,  and  B  (design/ition)  (he  and  his  heirs  and  successors  being  here- 
inafter referred  to  and  designated,  when  not  named,  as  "  the  tenant "), 
on  the  other  part,  in  manner  following :  That  is  to  say,  the  said  A, 
in  consideration  of  the  rent  and  other  prestations  after  written,  and 
under  the  reservations,  conditions,  provisions,  and  declarations  after 
-expressed,  hereby  lets  to  the  said  B  and  his  heirs,  excluding  heirs- 
portioners  (the  eldest  heir-female,  when  the  succession  would  devolve 
by  law  on  heirs-portioners  succeeding  without  division),  and  also 
excluding  sub-tenants  and  assignees  (a),  legal  or  voluntary,  and 
creditors  or  managers  for  creditors  in  any  form,  unless  with  the 
consent  in  writing  of  the  proprietor ;  but  with  power  to  the  tenant 
to  destine  this  lease  by  will  to  any  member  of  his  family  or  to  his 
widow,  subject  to  the  written  approval  of  the  proprietor,  and  provided 
that  the  legatee  shall  possess  the  necessary  means  of  stocking  the 
farm,  which  arrangement  relative  to  the  bequest  of  the  lease  shall 

(a)  Aa  to  lease  to  partners  of  a  company,  see  IVaUcer^  d:c.  v.  M'Knight,  <tc., 
13  R.  599. 
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supersede  the  provisions  of  the  Agricultural  Holdings  (Scotland)  Acts 
as  to  the  bequest  of  leases,  which  are  hereby  superseded  accordingly 
by  mutual  consent.  All  and  Whole  the  lands  and  farm  of  ,  Landaiet. 

with  the  houses,  buildings,  yards,  and  pertinents,  lying  in  the  parish 
of  and  County  of  ,  as  the  same  are  shown  on  the 

plan  or  sketch  hereto  annexed,  and  were  formerly  tenanted  and  pos- 
s^sed  by  C ;  declaring  that  acres  or  thereby  of  the  said 

farm,  as  coloured  red,  and  being  the  fields  or  enclosures  numbered 
on  the  said  plan  or  sketch,  shall  be  deemed  to  be  the  arable 
land  of  the  farm,  and  subject  to  the  rotation  of  cropping  or  mode  of 
cultivation  after  provided,  and  acres  or  thereby,  as  coloured 

green,  and  being  the  fields  or  enclosures  numbered  on  the 

said  plan  or  sketch,  shall  be  deemed  to  be  permanent  pasture,  and 
shall  not  be  broken  up  at  any  time  during  the  lease ;  and  that  for 
the  space  of  years  from  and  after  the  term  of  Martinmas 

19  :  But  declaring  that  either  the  proprietor  or  the  tenant  shall,  iJjJJ*^^® 
subject  to  the  provision  after  written,  have  the  privilege  or  option 
of  a  break  at  any  term  of  Martinmas  which  shall  occur  during  the 
currency  of  this  lease ;  that  is  to  say,  shall  have  a  right  and  power 
to  declare  this  lease  to  be  at  an  end,  or  to  relinquish  or  renounce  the 
same  at  the  said  term,  provided  the  party  desirous  of  exercising  such 
privil^e  shfill  give  not  less  than  three  years*  previous  notice  in 
writing  to  the  other  party  of  his  intention  to  take  advantage  of  the 
said  break,  and  provided  that  before  the  relinquishment  or  renuncia- 
tion of  the  lease  shall  become  effectual,  all  rents  and  arrears  of  rents 
due  by  the  tenant  shall  be  paid  to  the  proprietor,  and  all  the  other 
obligations  incumbent  upon  the  tenant,  whether  during  the  tenancy 
or  on  his  outgoing,  or  otherwise,  shall  be  fulfilled :  Eeserving  to  the  Roervnr 

"  "  UODS. 

landlord  during  the  currency  hereof — {First)  Power  and  liberty  at  any  (i)  power 
time  to  resume  possession  of  such  part  or  parts  of  the  lands  hereby  part  of 
let,  to  an  extent  not  exceeding  imperial  acres,  as  may  be 

required  for  the  purpose  of  planting,  feuing,  or  otherwise,  the  tenant 
being  entitled  to  a  yearly  deduction  from  the  rent  on  account  of  such 
land  as  may  be  resumed  at  a  rate  to  be  agreed  upon  between  the 
parties,  and  failing  agreement,  then  at  a  rate  to  be  fixed  by  two 
arbiters  mutually  chosen  as  after  mentioned,  but  under  the  obligation 
on  the  landlord,  at  his  own  expense,  to-  enclose  any  ground  so  resumed 
with  a  suitable  fence,  the  tenant  being  thereafter  bound,  without 
compensation,  to  keep  the  said  fence  in  good  order  and  repair  during 
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g>^jer  the  currency  of  the  lease ;  {Second)  All  iron,  coal,  limestone,  freestone, 
mmen]8»  sand,  gravel,  clay,  and  all  other  minerals,  metals,  and  fossils  in  the 
said  farm,  with  full  power  and  liberty  to  himself  or  others  to  work, 
win,  and  carry  away  the  same,  and  to  take  and  occupy  ground  in 
connection  therewith,  erect  buildings  and  works  necessary  therefor, 
and  to  carry  the  said  minerals  under  or  over  the  lands  hereby  let,  as 
also  to  build  houses,  sink  pits,  make  roads  and  railroads  or  tramways, 
canals,  reservoirs,  aqueducts,  limekilns,  and  erect  machinery  of  every 
description,  and  to  perform  and  carry  out  all  operations  necessary 
for  working  or  manufacturing  the  same,  on  payment  to  the  tenant 
of  such  surface  damages  as  may  be  thereby  caused  to  the  lands 
hereby  let,  as  such  damage  shall  be  ascertained  by  arbitration  as  after 

(3)  Power    mentioned ;  (TJiird)  Power  to  alter  or  straighten  marches  and  excamb 

to  alter  . 

5Jf«siw«»  ground  with  any  neighbouring  proprietor  or  tenant,  the  value  of  any 
ground  that  may  be  taken  ofif  or  added  to  the  said  farm  by  such  opera- 
tions being  ascertained  by  arbitration  as  aforesaid,  and  deducted  from 

(4)  Kght  to  or  added  to  the  rent  hereinafter  stipulated ;  (Fourth)  The  exclusive 

plantatioDB,  *  ^  ' 

roads,  Ac  right  to  all  trccs,  woods,  and  plantations  upon  the  said  farm 
hereby  let,  and  a  right-of-road  to  and  from  the  same,  as  also  the 
right  of  pasturing  or  cutting  the  grass  within  any  plantation  belts 
or  clumps,  and  power  to  alter  existing  roads  and  bums,  and  make 
drains,  ditches,  and  fences,  as  also  the  right  to  use  all  roads  or 
footpaths  within  or  through  the  said  farm,  and  the  property  and 
use  of  all  water  in  streams  or  springs  rising  in  or  traversing  the 
lands,  subject  to  the  proper  use  thereof  by  the  tenant  for  the  pur- 

(6)  Right     poses  of  the  farm  only ;  (Fifth)  In  so  far  as  not  inconsistent  with  the 

to  game.        '  ^f       \     </      / 

provisions  of  the  Ground  Game  Act,  1880,  the  whole  game,  hares,  and 
rabbits  on  the  said  lands,  and  the  fish  in  the  rivers  and  streams 
therein,  with  the  exclusive  privilege  of  hunting,  fowling,  and  fishing 
on  the  same,  by  himself  or  by  others  having  his  authority,  the 
tenant  being  hereby  bound  to  protect  the  plantations  and  fences, 
and  also  the  game  on  the  lands,  and  to  warn  ofif  trespassers,  and 
not  to  keep  or  allow  to  be  kept  by  his  serv^ants  or  others  any  dogs 
not  required  for  the  purpose  of  attending  to  the  sheep  or  cattle  on 
the  said  farm :  And  it  is  hereby  declared  that  in  fixing  the  amount 
of  the  annual  rent  payable  for  the  said  farm  as  hereinafter  stipulated 
there  has  been  taken  into  account  and  allowed  for  between  the  parties^ 
in  terms  of  the  Agricultural  Holdings  (Scotland)  Act,  1906,  the  sum 
of  £  per  annum  in  respect  of  dams^  to  crops  by  game  which 
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the  tenant  has  not  the  right  to  kill,  and  which  sum  shall  be  taken 
into  account  in  estimating  the  compensation  (if  any)  due  to  the 
tenant  in  respect  of  damage  done  by  game  as  aforesaid :  And  it  is  nedarstion 

88  to  thd 

hereby  specially  provided  and  declared  that  no  measurements  or  other  extent  and 

•"      *  "  ^  acreage  of 

particulars  regarding  the  extent,  acreage,  or  boundaries  of  the  farm  *^«  ^»™^- 
hereby  let,  whether  contained  in  advertisements,  conditions  of  let,  or 
otherwise,  nor  the  accuracy  of  the  plan  or  sketch  hereto  annexed,  are 
warranted  by  the  landlord,  and  that  the  said  tenant  shall  be  held  to 
have  satisfied  himself  as  to  the  extent  and  boundaries  of  the  said  farm, 
and  also  as  to  all  other  particulars  relative  thereto,  and  that  no 
claim  shall  be  competent  at  the  instance  of  either  party  against  the 
other  in  the  event  of  its  being  hereafter  found  that  the  subjects 
either  exceed  or  fall  short  of  the  measurement  to  which  they  are  at 
present  believed  or  understood  to  extend :  Which  tack,  with  and  under  warran- 

"^  dice. 

the  conditions,  reservations,  provisions,  restrictions,  and  declarations 
before  and  after  written,  the  said  A  binds  and  obliges  himself,  and 
his  heirs  and  successors  in  the  said  lands,  to  warrant  at  all  hands : 
For  which  causes,  and  on  the  other  party  the  said  B  binds  and  Rent. 
obliges  himself,  his  heirs,  executors,  successors,  and  representatives 
whomsoever,  to  pay  to  the  said  A,  his  heirs,  executors,  or  assignees, 
or  to  his  or  their  factor  for  the  time  being,  the  sum  of  £  Terms  of 

^  pajrment. 

sterling,  in  name  of  yearly  rent,  and  that  half-yearly,  during  the 
currency  hereof  in  equal  portions  at  two  terms  in  the  year,  Whit- 
sunday and  Martinmas,  beginning  the  first  term's  payment  at  the 
term  of  Whitsunday  19  ,  and  the  next  term's  payment  at  the 
term  of  Martinmas  following,  in  fuU  of  the  first  year's  rent  under 
this  lease,  and  so  forth  half-yearly  and  termly  thereafter  during  the 
occupancy  of  the  lands  hereby  let,  with  a  fifth  part  more  of  each 
term's  rent  of  liquidate  penalty  in  case  of  failure  in  the  punctual 
payment  thereof,  and  the  interest  of  each  term's  payment  at  the 
rate  of  five  per  centum  per  annum  from  the  respective  terms  of  pay- 
ment thereof  during  the  not-payment:  Declaring  that  the  whole 
of  the  rent  of  the  last  year's  occupation,  or  last  year  prior  to 
the  termination  of  notice  of  a  break  under  these  presents,  shall  be 
payable  one  month  prior  to  the  term  of  Martinmas  in  that  year, 
and  before  any  part  of  the  stock  or  crop  has  been  removed  from 
the  ground,  or  security  shall  be  given  to  the  landlord  therefor  to  his 
satisfaction  prior  to  such  removal,  in  addition  to  any  other  security 
provided  for  under  these  presents :  And  further,  the  tenant  agrees,  security  for 

rent. 

jur.  s. — I.  27 
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if  required  by  the  landlord,  to  pay  the  premium  on  a  bond  of  security 
in  favour  of  the  landlord  to  be  granted  by  some  respectable  insurance 
company  for  a  sum  equivalent  to  a  year's  rent,  and  shall  duly  exhibit 
the  receipt,  showing  that  such  premium  has  been  paid  for  the  ensuing 
year,  at  each  term  of  Martinmas  when  entering  upon  another  year's 

Burdens,  possessiou  of  the  subjccts  hereby  let :  And  further,  the  tenant  binds 
and  obliges  himself  and  his  heirs,  executors,  and  representatives 
whomsoever,  to  pay  the  tenant's  proportion  of  all  public  and  parochial 
or  local  burdens  and  assessments  incumbent  upon  him  by  law,  and 
also  to  perform  free  of  charge  the  carriages  or  services  efifeiring  to  the 
farm  and  the  rebuilding  or  repairing  of  parish  buildings :  And,  subject 
to  the  provisions  of  the  Agricultural  Holdings  Acts,  it  shall  not  be 
competent  to  the  tenant  to  make  any  claims  for  damages  or  other- 
wise against  the  landlord  in  any  year  of  this  lease  whereof  the  rent 
has  been  paid  and  unconditionally  discharged:  Declaring  never- 
theless that  the  tenant  shall  always  be  bound  to  pay  his  rent  in 
full  in  the  first  instance,  irrespective  of  any  claims  for  damages  or 
otherwise,  and  shall  not  be  entitled  to  retain  any  part  thereof  on 
account  of  such  claims;  but  he  may  intimate  the  said  claims  to 
the  landlord  or  his  factor  along  with  or  prior  to  the  payment  of 

Insurance,  said  rent  if  he  shall  think  proper ;  And  further,  the  tenant  binds 
and  obliges  himself  to  keep  the  stock  and  crop  on  the  farm  and 
lands  hereby  let  constantly  insured  against  loss  by  fire  with  some 
well-established  insurance  company,  to  be  approved  of  by  the  pro- 
prietor, to  the  value  of  at  least  £  ,  and  to  exhibit  receipts 
for  the  payment  of  the  premiums  thereon  annually  to  the  pro- 
prietor or  his  factor  at  the  term  of  Martinmas:  And  further, 
the  tenant  binds  and  obliges  himself  and  his  foresaids  to  pay  to 
the  proprietor  at  the  term  of  Martinmas  yearly,  along  with  and 
in  addition  to  the  proportion  of  rent  then  payable  as  aforesaid, 
one-half  of  the  premium  of  insurance  on  a  policy  against  fire  for 
the  sum  of  £  to  be  effected  in  name  of  the  proprietor 
on  the  whole  buildings  on  the  farm  hereby  let  with  such  insurance 
company  as  the  proprietor  may  choose,  and  in  the  event  of  the 
said  houses  and  buildings  being  destroyed  wholly  or  partially  by 
fire,  it  is  hereby  agreed  that  the  landlord  shall  not  be  bound  to 
expend  in  the  repairing  or  rebuilding  thereof  any  larger  sum  than 
may  be  recovered  from  the  insurance  company,  and  that  the  tenant 
shall  perform  all  carriages  connected  with  such  repairs  or  rebuilding 


AGRICULTURAL   LEASES  419 

free  of  charge:    Further,   the  tenant  binds  and  obliges   himself ^^^enM 
personally  to  reside  or,  in  the  event  of  his  having  a  residence  else-  ^"s^- 
where,  to  provide  a  competent  substitute  to  reside  personally  upon 
the  farm,  and  to  have  and  keep  continually  a  sufficient  stocking  of 
every  kind  thereon,  which  shall  be  bona  fde  his  (the  tenant's)  own 
property:  AxD  in  respect  the  said  A  has  agreed  to  lay  out,  at  the  Outlay  for 
sight  of  his  factor,  the  sum  of  £  on  the  repair  or  renewal 

of  the  steading  and  fences  on  the  said  farm  (or  otherwise,  specify  the 
repairs  to  be  execiUed  by  the  landlord),  the  said  B  hereby  binds  and 
obliges  himself  and  his  foresaids  to  pay  interest  on  the  said  sum 
so  expended,  at  the  rate  of  five  per  centum  per  annum  from  the 
time  when  the  same  shall  have  been  expended  during  the  currency  of 
this  lease,  and  also  to  perform  all  carriages  necessary  in  connection 
with  the  improvements  on  the  said  steading  and  fencing  free  of  charge 
(or  otherwise,  a^  the  case  may  be) :  And  (upo7i  the  said  repairs  or  reTvefioals 
being  executed)  the  said  B  hereby  accepts  of  the  whole  houses,  buildings, 
fences,  dykes,  gates,  roads,  drains,  water-courses  and  ditches,  upon 
the  farm  and  lands  hereby  let  as  in  good  and  sufficient  tenantable 
condition  and  repair,  and  binds  and  obliges  himself  and  his  foresaids  Upkeep  of 
to  maintain  and  uphold  the  same  in  the  like  condition  and  repair  ings. 
during  the  currency  of  the  lease,  and  to  leave  them  so  at  their  removal 
from  the  lands  (fair  tear  and  wear  alone  excepted) ;  and  in  particular 
and  without  prejudice  to  the  generality  of  the  foresaid  obligations 
Bs  to  buildings  and  repairs,  the  tenant  shall  be  bound  to  white- 
wash fiJl  harled  buildings  once  in  every  two  years,  to  overhaul 
the  roofs  of  dXL  buildings  annually,  and  to  paint  the  outside  wood- 
work with  at  least  two  coats  of  good  oil-paint  once  in  every  four 
jears;  and  failing  his  delivering  over  the  said  houses,  buildings, 
fences,  dykes,  gates,  roads,  drains,  water-courses,  and  ditches  in  the 
condition  and  repair  above  specified  at  the  time  of  his  removal 
from  the  said  farm  and  lands,  the  tenant  binds  and  obliges  himself 
to  pay  to  the  landlord  whatever  sum  may  be  required  to  put  them 
into  that  state  as  the  same  shall,  failing  agreement  between  the 
parties,  be  fixed  by  arbitration  as  after  mentioned :  Akd  the  tenant 
hei-eby  undertakes  at  least  once  in  every  two  years  to  cut  the 
hedges,  and  once  in  every  three  years  or  oftener,  if  necessary,  to  Hedges  and 

ditches. 

ficour  the  ditches,  open  drains  and  water-courses,  and  to  keep  the 
outlets  of  all  drains  and  ditches  made  and  to  be  made  on  the  farm 
^nd  lands  hereby  let  free  from  obstruction  of  every  kind  and  in 
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constant  good  order  and  repair,  and  also  to  keep  the  arable  lands  at 
all  times  free  from  whins,  thistles,  briars  and  weeds :  And  it  is  hereby 
specially  provided  and  agreed  that  the  tenant  shall  from  year  to 
year  during  his  occupancy  of  the  lands  hereby  let  either  drain,  or 
re-drain  by  means  of  surface-drains,  not  less  than  one-sixth  of  the 
whole  drainable  area  of  the  farm,  and  that  at  his  own  expense, 
and  shall  regularly  during  the  month  of  report  to  the 

landlord  or  his  factor  that  such  drainage  has  been  done ;  and  upon 
the  termination  of  his  tenancy  the  landlord  agrees  to  repay  the 
tenant  or  his  representatives  for  unexhausted  improvements  under 
the  head  of  drainage,  which  shall  have  been  executed  during  the 
last  three  years  of  his  tenancy  (whether  the  same  shall  have  been 
terminated  by  the  natural  issue  of  the  lease  or  otherwise),  a  sum 
estimated  according  to  the  scale  in  Schedule  A  annexed  hereto  (a) : 
AXD  FURTHER,  with  rcspcct  to  the  management  and  cropping  of 
the  said  farm,  the  tenant  binds  and  obliges  himself  and  his  fore- 
saids to  crop  and  cultivate  the  arable  lands  hereby  let  in  accordance 
with  the  rules  of  good  husbandry,  and  particularly  to  cultivate,  crop 
and  manure  the  same  regularly,  and  so  as  not  to  injure  or  deteriorate 
them,  and  he  shall  not  take  two  white  crops  in  succession  ofif  any  part 
of  the  said  lands  (unless  with  the  special  consent  in  writing  of  the 
proprietor),  but  shall  so  manage  the  same  during  the  currency  of 
this  lease,  that  as  nearly  as  possible  one-sixth  of  the  lands  shall  be 
in  barley,  wheat,  or  oats  after  green  crop  thoroughly  cleaned,  and 
the  land  properly  manured  and  sown  out  with  at  least  eight  lbs. 
of  red,  white,  and  yellow  clover,  and  one  and  a  half  bushels  of  the 
best  perennial  rye-grass  per  acre,  one-sixth  in  oats  after  lea,  and 
one-sixth  in  green  crop  or  summer  fallow — not  more  than  one- 
third  of  the  green  crop  being  potatoes — and  all  properly  cleaned,, 
drilled  and  manured :  And  the  remaining  three-sixths  of  the  arable- 
land  shall  be  in  grass,  one,  two,  and  three  years  old ;  with  liberty,, 
however,  to  the  tenant  to  have  more  than  the  above  proportions  in 
grass,  provided  the  same  be  used  for  pasture  only :  And  the  crops  shall 
always  be  in  whole  fields  and  not  in  detached  patches  or  portions  of 
Additional  fields :  And  the  tenant  binds  and  obliges  himself  and  his  foresaids,  in 
case  he  or  they  shall  cause  any  injury  or  deterioration  to  the  holding 
by  acting  contrary  to  or  failing  to  fulfil  any  of  the  preceding  regu- 

(a)  As  to  plea  of  compensation,  see  Jaffray's  Trustee  v.  MUne^  24  R  602 ;, 
Claims  Trustee  v.  Lord  MaUolm^  2  F.  541. 


rent. 
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lations,  to  pay  to  the  proprietor  (subject  to  the  provisions  of  the 
Agricultural  Holdings  (Scotland)  Act,  1900,  and  the  Agricultural 
Holdings  Act,  1906)  five  pounds  of  additional  rent  yearly  for  each 
and  every  acre  that  shall  be  cultivated  or  treated  in  a  different 
manner  from  the  plan  of  management  above  described;  which 
additional  rent  shall  be  paid  over  and  above  and  along  with  the  rent 
before  stipulated  in  the  year  or  years  in  which  said  deviation  shall 
take  place ;  and  the  tenant  binds  and  obliges  himself  and  his  fore- 
saids to  refer  to  arbitration,  as  after  provided,  the  ascertainment  of  the 
extent  of  the  deviation,  and  the  damage,  if  any,  thereby  occasioned,  and 
no  discharge  of  the  ordinary  rent  shall  be  held  as  implying  a  discharge 
of  the  additional  rent  unless  specially  mentioned  in  the  discharge: 
And  the  tenant  and  his  foresaids  shall  be  bound  during  the  month  of  Tenantrs 

in  each  year  to  report  generally  to  the  landlord  or  his  factor,  report, 
and  that  in  writing,  either  under  his  own  hand  or  the  hand  of  his 
authorised  substitute,  upon  the  following  matters,  viz.: — (First)  As 
to  the  state  of  the  farmhouses,  office-houses,  and  other  buildings 
on  the  farm;  (Second)  As  to  the  state  of  the  fences  (both  march 
and  division),  farm  roads,  road  drains,  ditches,  &c. ;  (Third)  As  to 
the  surface  and  other  farm  drains  and  improvements  that  may 
have  been  made  during  the  preceding  year ;  and  (Lastly)  As  to  the 
state  of  cultivation  and  stocking  of  the  farm,  the  amount  of  produce 
sold  or  removed  therefrom,  and  the  amount  and  nature  of  the  manures 
applied  to  the  lands :  Declaring  that  the  landlord  shall  be  entitled 
personally  or  through  his  factor  or  other  authorised  agent,  after  exam- 
ining the  report,  to  take  such  steps  as  he  may  consider  necessary  by 
inspection  or  otherwise  to  satisfy  himself  of  the  accuracy  of  the  same ; 
and  should  such  report  at  any  time  prove  to  be  unsatisfactory,  or  not 
be  forthcoming,  it  shall,  notwithstanding  anything  contained  in 
the  said  Agricultural  Holdings  (Scotland)  Act,  1906,  be  competent 
to  the  landlord  to  avail  himself  of  the  break  before  provided  for, 
and  to  declare  the  lease  at  an  end  by  giving  the  requisite  notice 
to  the  tenant  stipulated  in  that  event :  And  further,  the  tenant  Thiria««. 
binds  and  obliges  himself  and  his  foresaids  to  grind  all  his  grind- 
able  com  and  barley  at  the  mill  of  ,  and  to  pay  to 
the  miller  the  customary  dues,  provided  these  dues  shall  not  exceed 
the  usual  charges  in  the  district  for  grinding  such  grain:  And  Tenant  not 
FURTHER,  the  tenant  shall  consume  the  whole  turnips,  dung,  straw,  turaL|e.  ao, 
or  fodder  raised  upon   the  farm  and  lands  hereby  let,  upon  the*^**™- 
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Sowing       said  lands  (a) :  And  in  the  last  year  of  this  lease  the  landlord  or 

Ac.  the  incoming  tenant  shall  be  entitled  to  sow  at  the  proper  time 

any  part  of  the  lands  then  under  white  crop  after  green  crop  with 
grass  seeds  with  the  tenant's  waygoing  crop,  which  grass  seeds  the 
tenant  shall  be  bound  to  haunrow  and  roll  in  free  of  charge,  and 
the  tenant  shall  not  be  at  liberty  to  pasture  the  young  grass  of 
the  last  year's  crop,  but  shall  be  bound  to  preserve  the  same  from 

Dung.  damage  by  pasturage  or  otherwise :  And  with  regard  to  the  manure 
made  after  turnip  seedtime  of  the  last  year  of  this  lease,  the  tenant 
and  his  foresaids  shall  be  bound  to  deliver  up  the  same  to  the 
landlord  or  incoming  tenant,  on  payment  of  a  price  therefor  to  be 
fixed  by  arbitration  as  after  mentioned  (J),  but  the  whole  straw  or 
fodder  not  made  into  manure,  and  manure  made  previous  to  that 
time,  and  not  applied  to  the  lands  hereby  let,  shall  become  the 
property  of  the  landlord  free  of  charge ;  and  the  tenant  shall,  prior 
to  his  removal  from  the  farm  at  the  termination  of  this  lease,  be 
bound,  if  required  to  do  so,  to  deliver  up  to  the  landlord  or  incoming 
tenant  the  turnip  crop  that  shall  be  growing  upon  the  lands  in 
the  last  year's  possession  under  this  lease,  or  such  portion  thereof 
as  the  landlord  or  incoming  tenant  may  require,  and  that  at  a  price 

Term  pi  to  be  fixcd  by  valuation  as  after  mentioned;  And  it  is  hereby 
declared  that  the  term  of  removal  from  that  part  of  the  farm 
and  lands  hereby  let  which  shall  be  in  tillage  in  the  last  year  of 
this  lease  shall  be  at  the  separation  of  the  crop  of  that  year  from 
the  ground  of  each  respective  field,  and  from  the  houses  and  the 
grass  and  turnip  land  at  the  term  of  Martinmas  being  the  twenty- 
eighth  day  of  November  following,  but  with  liberty  to  the  tenant, 
if  he  shall  desire  to  do  so,  to  continue  in  occupation  of  the  turnip 
land  of  that  year  until  the  fifteenth  day  of  December  immediately 

Stock.  following  the  said  term  of  Martinmas:  And  further,  the  tenant 
binds  and  obliges  himself  and  his  foresaids  not  to  keep  larger  stocks 
of  sheep  and  cattle  during  the  last  year  of  liis  lease  than  was  cus- 
tomary in  the  two  immediately  preceding  years,  and  at  the  expiry 
or  sooner  termination  hereof  to  hand  over  to  the  proprietor  or  in- 
coming tenant  the  whole  stock  of  sheep  then  properly  upon  the  said 
farm  and  lands,  and  that  at  a  price  to  be  fixed  by  valuation  as  after 

(a)  As  to  straw  of  waygoing  crop,  see  Lord  Elihaixk  v.  Scoity  11  R.  494.    See 
also  tne  Agricultural  Holdings  (Scotland)  Act,  1906. 
(6)  See  Graham  v.  Mill,  6  F.  886. 
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mentioned :  And  the  tenant  binds  and  obliges  himself  and  his  foresaids  whina. 
not  to  bum  or  root  up  or  permit  others  to  bum  or  root  up  whins  on 
any  part  of  the  farm  and  lands  hereby  let,  other  than  the  arable 
lands,  unless  with  the  special  authority  of  the  proprietor  or  his  factor, 
to  whom  full  power  is  reserved  to  enter  upon  the  said  farm  for 
the  purpose  of  burning  or  rooting  up  said  whins  accordingly  at  any 
time  they  may  think  proper,  the  tenant  being  bound  to  pay  to 
the  proprietor  the  expenses  so  incurred  at  the  immediately  suc- 
ceeding term  of  Whitsunday  along  with  his  rent,  and  in  the  event 
of  the  tenant  burning  or  rooting  up  whins  without  such  authority, 
he  obliges  himself  to  pay  the  sum  of  £5  sterling  of  additional  rent 
for  each  acre  or  part  of  an  acre  so  burned  or  rooted  up  without 
leave:  But  notwithstanding  the  terms  of  the  preceding  clause  the 
tenant  shall  be  entitled  and  bound  to  keep  all  arable  lands  usually 

tilled  free  from  whins :  And  in  case  the  tenant  or  his  foresaids  Bank- 
ruptcy. 

shall  at  any  time  during  this  lease  become  notour  bankrupt,  or  be 
sequestrated,  or  if  a  poinding  of  his  or  their  effects  shall  be  executed, 
or  if  he  or  they  shall  voluntarily  divest  themselves  of  their  estate 
or  efifects  by  trust-deed  for  behoof  of  creditora  or  otherwise,  or 
shall  allow  one  term's  rent  to  remain  unpaid  when  the  next  term's 
rent  shall  have  become  due,  then,  and  in  any  of  these  events,  it 
shall  be  in  the  power  of  the  proprietor  to  put  an  end  to  this  lease 
without  any  declarator  or  other  process  of  law  to  be  used  for  that 
effect,  and  to  remove  the  tenant  and  his  foresaids  from  the  possession 
of  the  lands  hereby  let  as  if  this  lease  had  come  to  its  natural 
termination,  and  that  without  prejudice  to  the  proprietor's  claim 
for  past,  due,  or  current  rents ;  and  the  tenant  hereby  consents  that 
summary  diligence  shall  pass  hereon  for  removing  him  and  his 
foresaids  from  the  lands  hereby  let  in  any  of  the  events  foresaid: 
And  further,  the  tenant  binds  and  obliges  himself  and  his  foresaids  Removal. 
to  flit  and  remove  themselves,  their  families,  dependants,  servants, 
cotters,  goods  and  gear,  furth  of  and  from  the  whole  lands  and 
others  hereby  let  at  the  expiration  of  this  lease,  and  that  without  any 
legal  warning  or  process  of  removing  being  used  against  them  for  that 
effect ;  and  in  case  of  their  failing  so  to  do  the  tenant  obliges  him- 
self and  his  foresaids  to  pay  to  the  landlord  the  yearly  rent  of 
£  sterling  for  every  year  or  part  of  a  year  he  or  they 

shall  occupy  any  part  of  the  said  lands  and  others  after  the  respec- 
tive  term  of  removal  above  specified,  and  which  increased  rent 
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shall  be  payable  at  the  terms  above  mentioned,  and  with  interest 
as  aforesaid,  and  shall  not  be  considered  as  a  penalty,  nor  be  subject 
to  modification  by  any  judge,  upon  any  ground  whatever,  the  same 
being  hereby  expressly  declared  an  essential  condition  of  this  con- 
tract, but  without  prejudice  to  the  landlord's  right  to  insist  in   a 

Arbitiation.  summary  process  of  ejection  as  accords  of  law:  And  it  is  hereby 
further  agreed  and  declared  that  in  all  matters  before  mentioned 
stipulated  to  be  ascertained  and  fixed  by  arbitration,  or  in  the  event 
of  any  dispute  or  difference  arising  between  the  landlord  and  tenant 
under  this  lease,  whether  hereinbefore  specially  referred  to  arbitration 
or  not,  the  same  shall  be  and  is  hereby  referred  to  the  final  sentence 
and  decree-arbitral  of  a  single  arbiter  to  be  mutually  chosen  by  the 
parties,  and  the  decision  of  such  arbiter  shall  be  final  and  binding 
upon  both  parties;  and  if  the  parties  shall  disagree  in  the  choice 
of  an  arbiter,  then  it  shall  be  competent  to  either  party  to  apply 
to  the  Board  of  Agriculture  to  name  an  arbiter  in  terms  of  the  provi- 
sions of  the  said  Agricultural  Holdings  Act,  1906,  whose  award  shall 

impiemfint.  be  final  and  binding  upon  both  landlord  and  tenant :  And  lastly,  the 
parties  oblige  themselves  and  their  foresaids  to  implement  their  respec- 
tive parts  of  the  premises  to  each  other  under  the  penalty  of  £ 
sterling,  to  be  paid  by  the  party  failing  to  the  party  obser\'ing  or 
willing  to  observe  their  part  of  the  premises  over  and  above  per- 
formance: And  they  consent  to  registration  hereof  for  preservation 

Testing       and  cxccution. — In  witness  whereof,  &c.  (testing  clause  in  usual 

clauae. 

form).(a) 


Schedule  A  referred  to  in  the  Foregoing  Lease. 

Compensation  for  Drainage. 

1.  All  claims  to  be  vouched  by  the  tradesmen's  or  contractors'  accounts, 
bearing  on  their  face  the  date  of  the  supply  of  material  and  execution  of 
the  work,  and  also  of  payment ;  or,  in  the  case  of  labourers,  the  receipts  for 
the  wages  showing  the  date  of  the  execution  of  the  work. 

2.  Compensation  shall  be  paid  to  the  tenant,  in  terms  of  the  lease, 
according  to  the  following  scale,  viz.  : — 

(a)  If  it  is  desired  to  exclude  the  provisions  of  the  Agricultural  Holdings  Acta 
as  to  compensation  for  unexhausted  improvements,  &c.,  and  to  substitute  others 
in  their  place,  reference  may  be  made  to  p.  426  hereof  and  forms  of  clauses  there 
given. 
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(a)  Nine-tenths  of  outlay  incurred  during  the  last  year  of  occupation  ; 
(h)  Five-tenths  or  one-half  of  outlay  incurred  during  the  second  last 

year  of  occupation ;  and 
(e)  Two-tenths  or  one-fifth  of  outlay  incurred  during  the  third  last 

year  of  occupation. 


2.  Variations  for  Whitsunday  Entry. 

When  the  entry  to  the  farm  is  at  Whitsunday  the  following  clauses 
may  be  inserted,  and  the  clauses  as  to  dung,  sowing  of  grass  seeds,  &c., 
and  the  term  of  removal,  in  the  preceding  style  will  in  that  case  be 
omitted : — 

And  the  tenant  obliges  himself  carefully  to  collect  and  preserve  Dvag, 
for  the  use  of  the  proprietor  or  incoming  tenant  the  whole  dung 
to  be  made  op  the  farm  and  lands  hereby  let  from  the  time  of 
the  input  of  the  last  green  crop  under  this  lease  till  the  term  of 
removal,  and  if  required  to  plough  and  harrow  the  lands  falling  to  pioagMng. 
be  in  green  crop  at  the  expiry  of  this  lease,  and  to  perform  any  other 
usual  labour  that  may  be  pointed  out  by  the  proprietor's  factor,  for 
which  manure  and  labour  the  tenant  shall  be  entitled  to  payment 
from  the  proprietor  or  incoming  tenant  according  to  the  valuation 
of  an  arbiter  as  after  mentioned :  But  the  tenant  shall  not  have 
any  right  to  the  fallow  or  green  crop  of  the  year  {insert  last  year  of 
lease)  as  part  of  his  last  or  waygoing  crop,  the  proprietor  or  incoming 
tenant  being  entitled  to  enter  upon  possession  of  the  green  crop  break 
at  1st  February  in  that  year :  And  it  is  further  declared  that  the  land-  Ryfr-gPMs 

and  cloTor 

lord  or  incoming  tenant  shall  have  right  to  sow  rye-grass  and  clover  8»<i^ 
seeds  with  any  part  of  the  last  crop  which  he  shall  think  proper 
without  making  any  payment  therefor,  the  tenant  being  bound  to 
harrow  and  roll  in  the  same  free  of  expense ;  or  if  the  latter  shall,  on 
being  requested  to  do  so,  provide  and  sow  the  rye-grass  and  clover 
seeds,  he  shall  be  repaid  the  price  thereof  by  the  proprietor  or 
incoming  tenant  upon  producing  receipts  therefor :  And  the  tenant 
shall  also  be  entitled  to  the  price  of  the  rye-grass  and  clover  seeds 
used  by  him  in  sowing  out  the  regular  portions  of  his  last  white  crop 
but  one  under  this  lease,  and  the  hay  produced  therefrom  shall  belong 
to  the  proprietor  or  incoming  tenant  without  any  further  payment, 
the  tenant  being  bound  to  preserve  the  land  so  sown  out  from  being 
pastured  in  any  manner  from  the  time  of  the  separation  of  that  white 
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crop  from  the  ground  till  the  term  of  removal :  And  he  shall  hain 
and  preserve  the  natural  meadow  lands  from  being  pastured  in  any 
way  from  the  first  day  of  March  in  the  last  year  of  this  lease  to  the 
term  of  removal :  But  notwithstanding  any  of  the  preceding  stipula- 
tions, the  proprietor  or  incoming  tenant  shall  have  it  in  his  option  to 
perform  the  said  labour  by  his  own  servants,  horses  and  implements, 
accommodation  for  the  horses  being  proWded  in  the  farm  buildings 
by  the  tenant  under  this  lease  during  the  last  half-year  of  the  lease : 
Waygoing   FURTHER,  the  tenant  binds  himself  and  his  foresaids  to  take  over 

crop. 

from  the  present  tenant  of  the  farm,  at  a  valuation  to  be  fixed  as 
after  mentioned,  the  last  crop  of  grain  under  his  (the  said  outgoing 
tenant's)  lease,  and  also  the  manure,  and  at  his  removal  similarly  to 
sell  to  the  proprietor  or  incoming  tenant,  one  of  whom  shall  be  bound 
to  take  the  same,  the  last  crop  of  grain  under  this  lease. 


8.  Exclusion  of  Proyisions  of  Agricultural  Holdingfs  Acts  as  to 

Compen&ation  for  Improvements,  &c. 

Where  it  is  desired  to  exclude  the  provisions  of  the  Agricultural 
Holdings  Acts  as  to  compensation  for  improvements  the  following  clauses 
may  be  inserted  in  the  lease  : — 

And  it  is  hereby  declared  that  the  provisions  of  the  "  Agricultural 
"  Holdings  (Scotland)  Acts,  1883  to  1906,"  shall  be  excluded  from 
this  lease,  in  so  far  as  such  exclusion  is  not  expressly  prohibited  by 
these  Acts,  or  any  of  them,  and  the  following  provisions  shall  be  held 
as  coming  in  lieu  and  place  of  the  provisions  of  the  said  Acts  as  to 
compensation  for  improvements,  drainage,  and  otherwise  to  the  extent 
and  in  the  manner  after  provided :  That  is  to  say — (First)  Notices 
requiring  to  be  given  to  the  landlord  in  terms  of  section  4  of 
the  said  Act  of  1883,  or  of  any  subsequent  Act  amending,  repealing, 
or  re-enacting  the  provisions  of  said  section,  are  hereby  dispensed 
with,  and  shall  have  no  force  or  effect  between  the  parties  hereto 
during  the  currency  of  the  lease,  and  in  lieu  of  the  provisions  of  that 
Act  as  to  drainage,  it  is  hereby  stipulated  that  no  drainage  shall  be 
undertaken  by  the  tenant  without  the  previous  consent  in  writing  of 
the  landlord  or  his  factor  for  the  time  being ;  but  if  such  consent  be 
given,  the  landlord  shall  supply  tiles  free  of  charge  laid  down  at  the 
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nearest  railway  station  to  the  farm,  and  the  tenant  shall  perform  the 
carriages  and  lay  the  drains  at  his  own  expense,  and  without  com- 
pensation being  claimable  therefor  at  the  termination  of  the  lease : 
(Second)    In   the  case  of  com  produced  and   consumed  upon  the 
holding,  and  in  respect  of  which  any  claim  for  compensation  is  to  be 
made,  the  tenant  shall  keep  a  book  showing  a  regular  account  of  the 
weight,  quality,  and  consumption  of  the  same  upon  the  farm :  (Third) 
Compensation  shall  be  payable  to  the  tenant  at  the  termination  of  his 
tenancy  in  respect  of  improvements   effected  by  him   during  his 
occupancy,  and  which  improvements  shall  be  such  as  are  specified  in 
Part  III.  of  the  First  Schedule  to  the  said  Act  of  1900,  but  that  always 
in  conformity  with  the  conditions  following,  viz. — (1)  The  outlay  by 
the  tenant,  and  his  management  and  cultivation  of  the  farm  must  be 
such  as  shall  have  increased  upon  the  whole  the  value  of  the  farm  as 
an  agricultural  subject,  and  any  sum  due  to  the  tenant  shall  be  liable 
to  the  reductions,  deductions,  allowances,  and  claims  specified  in  the 
said  Acts,  or  any  of  them,  and  be  subject  to  the  provisions  of  the  said 
Acts  thereanent,  so  far  as  then  still  in  force ;  and  also  to  such  other 
deductions  and  reductions  as  the  arbiter  appointed  shall  declare  to  be 
reasonable  and  proper  in  the  circumstances ;  (2)  the  tenant  shall  be 
bound  to  preserve  samples  of  all  manures  applied  to  the  lands,  and 
also  of  all  feeding  stuffs  consumed  on  the  fanu,  and  to  exhibit  to  the 
landlord,  or  his  factor  for  the  time  being,  vouchers  to  instruct  the 
amounts  paid  by  him  or  them  for  those  manures  and  feeding  stuffs  in 
respect  of  which  compensation  may  be  claimed  by  him  or  them  as 
aforesaid  at  the  termination  of  this  lease,  and  that  within   three 
months  of  the  purchase  of  same;  and  no  compensation  shall  be 
allowed  for  improvements  of  the  nature  before  specified,  unless  such 
samples  shall  have  been  preserved  and  such  vouchers  exhibited  as 
aforesaid,  and  unless  the  materials  used  shall  have  been  of  good 
quality,  and  shall  have  been  skilfully  and  judiciously  applied  to  the 
farm,  and  also  unless  the  tenant  shall,  when  presenting  his  claim  for 
compensation,  produce  full  and  detailed  statements  of  all  crops  sold 
off  or  removed  from  the  farm  during  the  last  two  years  of  his  tenancy ; 
(3)  subject  to  the  foregoing  conditions  the  tenant,  on  quitting  the 
farm  at  the  termination  of  his  tenancy,  shall  receive  such  proportion 
of  his  outlay  in  respect  of  the  improvements  foresaid,  being  the  cost 
price  of  the  materials  used  (or,  in  the  case  of  com  produced  upon  the 
holding,  the  current  maurket  price  thereof,  having  regard  to  quality). 
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less  any  abatements  which  may  be  allowed,  together  with  the  cost  of 
carriage  to  the  nearest  railway  station,  but  without  any  allowance  in 
respect  of  carting  or  labour  in  applying  the  manures  to  the  lands,  as 
in  terms  of  the  schedule  hereto  aimexed  shall  still  be  unexhausted  at 
the  date  of  the  termination  of  the  tenancy;  it  being  understood  that  in 
the  case  of  feeding  stuffs  and  grain,  the  manurial  products  of  which 
are  applied  to  arable  land,  the  improvement  shall  only  be  held  to 
have  been  made  in  the  last  year  of  the  tenancy,  when  no  crop  has  yet 
been  raised  upon  such  manure;  and  the  compensation  hereby  pro- 
vided is  hereby  declared  to  be  substituted  for  the  compensation 
provided  by  the  said  "  Agricultural  Holdings  (Scotland)  Acts,  1883 
"  to  1906,"  but  that  the  same  is  nevertheless  subject  to  the  provisions 
of  sub-section  3  of  section  3  of  the  said  Act  of  1906 :  {Fourth)  No 
compensation  shall  be  payable  to  the  tenant  in  respect  of  laj'ing  down 
temporary  pasture  in  terms  of  Part  Third  of  the  said  First  Schedule 
to  the  said  Act  of  1900  on  any  land  which,  in  accordance  with  the 
rules  of  good  husbandry,  or  the  rotation  of  cropping  hereinbefore  pro- 
vided for,  shall  fall  to  be  broken  up  before  the  term  of  the  tenant's 
outgoing  from  the  farm ;  but  if  the  landlord  shall  consent  to  temporary 
pasture  being  laid  down  and  left  by  the  tenant  at  his  outgoing  in 
excess  of  the  proportion  of  land  in  grass  prescribed  by  the  rotation  of 
cropping  hereinbefore  provided,  then  the  compensation  payable  to  the 
tenant  therefor  shall,  where  the  said  pasture  has  been  sown  down 
more  than  two  years  before  the  determination  of  the  tenancy,  be  one- 
half  of  the  cost  price  of  the  seeds  sown ;  and  this  compensation  is 
hereby  declared  to  be  substituted  for  the  compensation  provided  by 
the  said  Act  of  1900. 
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4.  General  Articles  and  Regulations  of  Lease. 

On  some  estates  it  is  the  custom  to  have  printed  Articles  and  Con- 
ditions of  Let  containing  all  the  generai  reservations,  conditions,  and 
stipulations,  and  to  annex  a  print  of  these  to  a  short  written  lease  of  each 
farm.     The  following  is  an  example : — 

Articles  and  Begvlcvtions  settled  by  A  (designation)  with  re/ereTice  to 
all  Tacks  or  Leases  of  Farms  on  the  Lands  and  Estates  of  Xy  in 
the  County  of  Y,  belonging  to  him. 

Destination.  1.  The  loase  shall  in  each  case  be  to  the  tenant  named  and 
designed  in  the  several  Minutes  of  Lease  to  be  executed  with  refer- 
ence to  these  articles,  and  his  heirs,  but  excluding  heirs-portioners ; 
the  eldest  heir-female  succeeding  without  division.  Assignees,  legal 
or  voluntary,  trustees  or  managers  for  creditors,  and  sub-tenants,  are 
excluded.  The  tenant  may  devise  the  lease  by  mortis  cavsa  deed  to 
any  one  person,  male  or  female,  or  to  a  trustee  on  behalf  of  a  minor, 
such  person  or  trustee  being  prepared  to  implement  all  the  conditions 
of  the  lease  binding  on  the  original  tenant,  including,  inter  alia,  the 
obligation  of  residence  on  the  farm,  and  keeping  the  same  fully  stocked. 
2.  Unless  where  otherwise  stipulated  in  the  said  Minutes  of  Lease, 
the  duration  of  the  lease  shall  be  the  period  of  nineteen  years,  and  the 
entry  to  the  several  farms  and  possessions  upon  the  said  estates  shall 
be  deemed  to  be  at  the  term  of  Martinmas  (a)  {i.e.,  the  twenty-eighth 
day  of  November)  of  the  year  in  which  the  lease  commences,  as  to 
the  arable  lands,  and  at  the  term  of  Whitsunday  {i.e.,  the  twenty- 
eighth  day  of  May)  following  as  to  the  houses  and  grass  lands :  But 
either  landlord  or  tenant  shall,  subject  to  the  provisions  of  the  Agri- 
cultural Holdings  (Scotland)  Act,  1906,  have  the  privilege  or  option 
of  a  break  at  any  term  of  Martinmas  (as  to  the  arable  lands)  and 
Whitsunday  following  (as  to  the  houses  and  grass  lands)  which 
shall  occur  during  the  currency  of  the  lease — that  is  to  say,  shall 
have  a  right  and  power  to  declare  the  lease  to  be  at  an  end,  or  to 
relinquish  or  renounce  the  same,  at  the  said  terms,  provided  the 
party  desirous  of  exercising  such  privilege  shall  give  three  years' 

(a)  The  form  given  here  contemplates  the  entry  to  the  arable  lands  bein^  at 
Martinmas,  and  to  the  houses  and  lands  in  grass  at  Whitsunday  following^  which 
is  the  custom  on  some  estates.  Where,  however,  it  is  desired  to  make  the  entry 
to  the  houses  and  grass  lands  at  the  Whitsunday  preceding,  and  to  the  arable 
lands  at  the  separation  of  the  crop  of  each  field  from  the  ground,  which  is 
perliaps  the  more  usual  practice,  the  necessary  alterations  will  be  made  upon  the 
articles  or  lease,  as  the  case  may  be. 


Term  of 
entry  and 
duration. 


Moveable 
break. 
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previous  notice  in  writing  to  the  other  party  of  his  (the  former 
party's)  intention  to  take  advantage  of  the  said  break,  and  provided 
that,  before  the  relinquishment  or  renunciation  of  the  lease  shall 
become  effectual,  all  rents  and  arrears  of  rents  due  by  the  tenant 
shall  be  paid  to  the  proprietor,  and  all  the  other  obligations  incum- 
bent upon  the  tenant,  whether  during  the  tenancy,  or  on  the  tenant's 
outgoing,  or  otherwise,  shall  be  fulfilled. 

3.  Unless  where  otherwise  stipulated  in   the  said  Minutes  of  Payment  of 
Lease,  the  respective  rents  specified  therein  shall    be  payable   at 

two  terms  in  the  year,  Candlemas  and  Lammas,  by  equal  portions, 
beginning  the  first  term's  payment  at  the  first  term  of  Lammas 
happening  after  the  entry  to  the  arable  lands,  for  the  half-year  from 
the  preceding  term  of  Martinmas  (being  the  term  of  entry  to  the 
arable  lands  as  aforesaid)  to  the  preceding  term  of  Whitsunday 
(being  the  term  of  entry  to  the  houses  and  grass  lands  as  aforesaid), 
and  the  next  term's  payment  at  the  term  of  Candlemas  following  for 
the  half-year  from  the  said  term  of  Whitsunday  to  the  term  of  Mar- 
tinmas immediately  succeeding,  and  so  forth  half-yearly,  termly  and 
proportionally  thereafter  at  the  said  terms  of  Candlemas  and  Lammas 
during  the  currency  of  the  lease,  except  in  the  case  of  the  rent  of  the 
last  year  of  the  lease,  the  whole  of  which  shall  be  payable  before  the 
removal  of  any  part  of  the  tenant's  stock  or  crop  from  the  ground ; 
with  a  fifth  part  more  of  liquidate  penalty  in  case  of  failure,  and 
interest  at  the  rate  of  five  pounds  per  centum  per  annum  on  each 
termly  payment  from  the  date  at  which  the  same  shall  become  due 
during  the  not-payment.(a) 

4.  The  landlord  reserves  all  mines,  metals,  minerals,  coal,  quarries  Reeermr 

tious. 

of  stone  and  lime,  gravel,  clay,  marl,  and  all  fossils  of  every  kind.  Minerals, 
within  the  said  lands,  with  full  power  to  search  for,  work,  win, 
calcine,  manufacture,  and  carry  away  the  same  at  pleasure;  and 
for  these  purposes  to  sink  bores  and  pits,  make  ponds,  aqueducts, 
roads  and  railroads,  and  erect  and  construct  buildings  and  other 
works,  all  as  he  may  think  proper;  and  the  tenant  shall  have  no 
claim  against  the  landlord  for  loss  or  damage  sustained  in  con- 
sequence of  or  by  mining  operations  on  the  lands  let  to  him,  but 
shall  have  his  recourse  against  the  tenants  of  the  minerals  for 
compensation   for  the  loss  and  damage  thereby  occasioned,  or  by 

(a)  If  it  is  not  desired  to  grant  any  postponement  in  the  payment  of  rents,  the 
first  half-year's  rent  uill  he  made  payable  at  Whitsunday  instead  of  Lammas,  and 
the  second  at  Martinmas  instead  oi  Candlemas  following. 
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the  erection  of  colliers'  houses  or  otherwise,  as  the  same  shall  be  ascer- 
tained by  arbitration  between  them,  or  in  such  other  mode  as  they  may 
mutually  agree  upon,  with  which  the  landlord  shall  have  no  concern. 

•Hmber.  5.  The  landlord  also  reserves  all  plantations  which  now  are  or 

have  been  upon  the  lands,  and  all  trees  and  wood  of  every  descrip- 
tion growing  thereon,  and  the  ground  occupied  thereby,  with  liberty  to 
plant  trees  in  rows  along  the  fences  and  roads ;  also  to  cut  and  carry 
off  timber,  and  to  use  all  roads,  paths,  water-lades,  and  courses,  and 
to  alter  and  improve  the  same ;  but  if  in  the  exercise  of  the  rights 
reserved  by  this  clause  any  loss  or  damage  is  suffered  by  the  tenant, 
he  shall  receive  compensation  in  the  shape  of  a  deduction  from  the 
rent  to  such  amount  as  shall,  failing  agreement,  be  settled  by  arbitra- 
tion ;  and  if  any  trees,  wood,  or  plantation  shall  be  destroyed  or  injured 
by  the  tenant,  or  by  any  of  his  servants,  or  by  his  live  stock,  the 
tenant  shall  be  liable  to  the  landlord  for  the  damage  so  done,  as  the 
same,  failing  agreement,  shall  be  settled  by  arbitration,  as  aforesaid. 

Excambion,        6.  The  landlord  further  reserves   right   to  excamb  ground,  to 

™*^«8»  straighten  and  regulate  marches,  and  to  make  and  shut  up  roads,  as 
also  to  take  land  for  planting,  feuing,  building,  or  other  purposes, 
but  not  exceeding  for  all  these  purposes  one-tenth  part  {or  other 
proportion  to  he  agreed  on  in  each  case)  of  the  lands  let,  and  for  any 
addition  to  or  diminution  of  the  farm  a  corresponding  increase  or 
reduction  of  rent  shall  be  payable  to,  or  allowed  by,  the  landlord 
during  the  remaining  years  of  the  lease,  as  the  same  shall,  failing 
agreement,  be  fixed  by  arbitration. 

Game  7.  The  landlord  reserves  (in  so  far  as  not  inconsistent  with  the 

Ground  Game  Act,  1880)  the  whole  game  on  the  lands  hereby  let, 
and  the  fish  in  the  streams  thereon,  with  full  power  and  liberty  by 
himself,  or  by  others  having  his  authority,  to  hunt,  course,  shoot,  and 
fish  on  the  lands  hereby  let ;  and  to  exclude  all  others  from  doing 
so;  and  to  pass  and  repass  thereon  for  sport  or  pleasure;  and  if  any 
servants  or  others  in  the  tenant's  employment  shall  be  charged  with 
poaching,  or  any  other  offence  under  the  game  laws,  and  the  charge 
proved  to  the  landlord's  satisfaction,  the  tenant  shall  not  keep  such 
servants  or  others  in  his  employment  beyond  the  first  term  of  Whit- 
sunday or  Martinmas  after  he  shall  have  received  notice  to  that 
effect  from  the  landlord.(a) 

(a)  With  reference  to  this  clause,  see  pro^dsions  of  section  2  of  the  Agricul- 
tural Holdings  (Scotland)  Act,  1906,  and  form  of  clause  relative  thereto  suggested 
on  pp.  416,  417  hereof. 
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8.  The  tenant  shall  be  bound  to  reside  on  the  farm,  but,  subject  Reeidonoe. 
to  this  obligation,  he  may  sub-let  the  farmhouse,  furnished,  for  a 
period  of  not  more  than  three  months  in  any  one  year;  and  in 
order  to  prevent  the  introduction  of  people  into  the  parish  who 

may  became  a  burden  on  the  poor's  funds,  the  tenant  shall  not 
bring,  or  assist  in  bringing,  into  the  parish,  any  person  or  persons 
whatever  (proper  farm  servants  always  excepted)  by  letting  to  them, 
or  allowing  them  to  possess,  any  of  the  cot-houses  upon  the  foresaid 
lands,  without  the  special  written  consent  of  the  landlord  or  his 
factor  on  the  said  estates;  and  should  any  person  or  persons  be 
introduced  without  such  consent,  and  afterwards  become  chargeable 
on  the  parish,  the  tenant  shall  allow  a  house,  rent  free,  to  such 
person  or  persons  from  the  time  of  their  admission  to  the  poor's 
funds,  and  thereafter  during  the  subsistence  of  the  lease. 

9.  The  tenant  shall  cultivate  the  lands  according  to  the  most  cropping 

clause. 

approved  mode  of  husbandry,  and  on  the  rotation  to  be  specified 
in  the  said  Minutes  of  Lease,  and  in  particular  he  shall  never  take 
two  successive  grain  or  white  crops  from  any  part  of  the  lands  let 
(beans  and  peas  being  held  to  be  the  same  as  a  white  or  grain 
crop  unless  properly  drilled,  manured  and  cleaned)  except  with  the  * 
written  consent  of  the  landlord  or  his  factor. 

10.  Tlie  tenant  shall  pay  an  additional  rent  of  £5  sterling  perMiacrop- 

ping. 

acre  for  all  land  miscropped,  such  additional  rent  being  pactional 
and  not  penal.  But  this  additional  rent  for  miscropping  shall  be 
exigible  by  the  landlord,  subject  to  the  provisions  of  section  6  of 
the  Agricultural  Holdings  (Scotland)  Act,  1900,  only  when  notified 
to  the  tenant  before  or  at  the  time  of  payment  of  the  half-year's  rent 
first  due  after  the  crop  has  been  taken  from  the  ground  miscropped. 

11.  The  tenant  shall  repay  to  the  landlord  or  outgoing  tenant  the  Graaa  seeds. 
price  of  the  grass  and  clover  seeds  sown  with  the  crop  preceding  his 

entry,  unless  he  has  himself  sown  the  same ;  and  right  is  reserved  to 
the  landlord  or  next  incoming  tenant  to  sow  grass  and  clover  seeds 
with  the  outgoing  tenant's  last  or  waygoing  crop,  and  the  outgoing 
tenant  shall  harrow  and  roll  in  the  same  without  payment,  and, 
further,  shall  give  two  days'  notice  when  the  land  is  ready  for  the 
grass  seeds ;  and  the  young  grass  shall  not  be  pastured  or  hurt  in  any 
way  by  the  outgoing  tenant  after  the  last  crop  has  been  removed, 
but  shall  be  properly  hained. 

12.  The  tenant  shall  give  sufficient  accommodation  to  the  land- 
JTJR.  s. — L  28 
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Prohibition 
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Disposal  of 
dung,  Ac. 


Thrashing- 
mill. 


Sheep  stock. 


Heather. 


Draining 

and 

fencing. 


lord  or  incoming  tenant  for  their  servants  and  horses  employed  in 
ploughing  and  sowing  the  crop  during  the  period  between  tbe 
separation  of  the  outgoing  tenant's  last  crop  from  the  ground  and 
Whitsunday  following. 

13.  The  tenant  shall  take  over  the  old  straw  and  dung  made 
after  turnip  seedtime  of  the  last  green  crop  belonging  to  the 
outgoing  tenant,  at  valuation  by  arbitration  at  the  usual  times. 

14.  The  tenant  shall  not  be  at  liberty,  except  with  the  written 
consent  of  the  landlord  or  his  factor,  to  sell  or  carry  oflf  the  farm  any 
straw,  dung,  or  turnips  produced  thereon,  but  shall  consume  the  whole 
on  the  farm,  and  shall  use  thereon  the  whole  dung,  compost,  and 
manure  of  every  kind  made  on  the  farm.  The  tenant  is  also  pro- 
hibited from  removing  any  turf  therefrom. 

15.  The  tenant  shall  deliver  the  whole  of  his  old  straw  and  dung 
made  after  the  last  turnip  seedtime  to  the  landlord  or  incoming 
tenant  at  valuation  by  arbitration  at  the  usual  times,  and  shall  also 
deliver  over,  free  of  charge,  any  dung  made  before  the  last  turnip 
seedtime,  and  not  applied  to  the  land. 

16.  The  tenant  shall  take  over  the  thrashing-mill  on  the  farm 
at  valuation,  and  shall  give  over  the  same  in  like  manner  to  the 
landlord  or  incoming  tenant  at  his  removal 

17.  On  hill-farms,  where  sheep  stock  is  kept,  the  tenant  shall 
take  over  the  whole  sheep  stock  usually  kept  and  bred  and  then  on 
the  lands,  at  valuation,  and  shall  give  over  the  same  in  like  manner 
to  the  landlord  or  succeeding  tenant  at  his  removal ;  and  the  tenant 
shall  not  change  the  breed  of  the  sheep  stock,  nor  increase  the  same 
during  the  last  four  years  of  the  lease,  without  the  consent  of  the 
landlord  in  writing. 

18.  On  farms  bearing  heather  the  extent  to  be  burned  annually 
shall  not  exceed  the  extent  to  be  specified  in  the  said  Minutes  of 
Lease,  and  such  extent  shall  be  annually  burned  in  separate  strips 
or  patches,  and  under  the  directions  of  the  landlord  or  his  factor 
for  the  time  being. 

19.  Subject  to  any  special  arrangements  which  may  be  made  at 
the  commencement  of  the  lease,  the  tenant  shall  accept  all  drains, 
fences,  roads,  burns,  ditches,  water -banks,  sluices,  mill-dams,  and 
watering-places  on  the  farm,  in  the  condition  in  which  they  then 
are,  as  being  in  sufficient  tenantable  condition  and  repair ;  and  in  the 
event  of  the  landlord  making  or  renewing  a  march-fence  with  any 
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adjoining  proprietor,  or  any  fence  for  enclosing  or  subdividing  lands, 
or  any  embankment  necessary  for  the  preservation  of  the  lands,  also 
any  draining  on  the  farm  (power  to  do  any  of  the  above  being 
hereby  reserved  by  the  landlord),  the  tenant  obliges  himself  to  pay 
to  the  landlord  additional  rent  corresponding  to  interest  at  the  rate 
of  five  per  centum  per  annum  on  the  money  so  expended  by  him,  all 
according  to  a  state  thereof  to  be  signed  by  the  landlord  or  his 
factor,  and  that  at  the  terms  before  stipulated,  beginning  the  first 
payment  at  the  first  term  of  Lammas  or  Candlemas  after  completing 
the  said  fences,  embankments,  or  drains  for  the  period  from  the  date 
of  completion  until  said  term,  and  half-yearly  and  termly  thereafter 
during  the  subsistence  of  the  lease. 

20.  The  tenant  shall  be  bound  to  maintain  in  good  order  and  Mainten- 

o  anoeof 

repair  during  the  lease,  all  roads,  fences,  bums,  ditches,  drains,  J^^ 
mill-dams,  sluices,  water -lades,  trows,  lead -pipes,  stop -cocks,  and^***^***^ 
watering-places,  including  any  fences,  roads,  drains,  and  others,  which 
may  be  erected,  made,  or  constructed  by  the  landlord  during  the  lease 
as  aforesaid ;  and  should  he  any  time  during  the  lease,  or  at  its  close, 
allow  any  of  the  above-mentioned  subjects  to  fall  into  a  state  of 
disrepair,  it  shall  be  competent  for  the  landlord  to  cause  the  same 
to  be  repaired  or  redd  out  at  the  tenant's  expense,  after  one  month's 
previous  notice  in  writing,  the  workmen's  discharged  accounts  being 
a  sufficient  voucher  therefor.  But  the  tenant  shall  only  be  liable 
for  one-half  of  the  cost  of  keeping  in  repair  any  fences  enclosing 
plantations,  or  march-fences  with  neighbouring  farms  or  other  pro- 
prietors. The  tenant  shall  switch  at  his  own  cost  the  hedges  on  the 
farm  annually  between  the  1st  day  of  October  and  1st  day  of  February 
following,  and  collect  and  bum  the  switchings,  and  failing  his  doing 
so  within  the  time  hereby  appointed,  the  landlord  shall  be  entitled  to 
have  the  work  performed  without  further  notice  to  the  tenant,  and  to 
charge  him  with  the  cost  thereof. 

21.  Subject  to  any  special  arrangements  which  may  be  made  at  Mainton- 
the  commencement  of  the  lease,  the  tenant  shall  accept  all  houses  buildings. 
and  offices  on  the  farm,  in  the  condition  in  which  they  then  are,  as 
being  in  sufficient  tenantable  and  habitable  condition  and  repair,  and 

as  containing  the  requisite  accommodation  for  working  the  farm,  and 
he  shall  be  bound  to  keep  the  whole,  and  such  other  houses  or 
buildings  as  may  be  erected  during  the  lease,  in  thorough  repair 
•during  the  currency  of  the  lease,  and  leave  them  in  that  condition 
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at  the  expiry  of  the  lease,  or  on  removal  from  the  farm ;  and,  without 
prejudice  to  the  generality  of  the  obligations  before  written  as  to 
keeping  and  maintaining  the  said  houses,  buildings,  and  others  in 
repair  as  aforesaid,  the  tenant  shall  be  bound,  at  least  once  every  year, 
in  spring  or  autumn,  to  cause  a  respectable  slater  to  overhaul  the 
whole  roofs,  replace  the  broken  or  cracked  slates  or  tiles,  and  put 
them  in  good  order :  Further,  the  landlord  reserves  power  to  paint, 
once  in  every  four  years,  with  one  coat  of  good  oil  paint,  the  whole 
outside  woodwork  of  all  the  buildings  on  the  farm,  one-half  of  the 
cost  of  which  the  tenant  shall  pay  on  production  of  an  account 
thereof  under  the  hand  of  the  landlord  or  his  factor  for  the  time. 
And  in  case  the  tenant  shall  neglect  or  refuse  to  execute  the 
necessary  repairs  on  the  said  houses  and  buildings  as  before  provided 
for,  the  landlord  shall  be  at  liberty  to  employ  proper  persons  to  do 
so,  and  in  that  case  the  tenant  shall  be  bound  to  repay  the  sums  so 
expended,  the  amount  and  particulars  of  which  shall  be  sufficiently 
ascertained  by  an  account  or  writing  under  the  hand  of  the  landlord 
or  his  factor  for  the  time  without  the  necessity  of  any  other  voucher. 

Buxddng.  22.  The  tenant  shall  at  all  times  during  the  subsistence  of  hi& 

lease  keep  the  farm  fully  stocked  with  a  sufficient  stock,  his  own 
bonajide  property. 

insnnnceof       23.  The  buildings  on  the  lands  let  shall  be  insured  by  and  in 

buildings, 

crop  and      name  of  the  landlord  to  the  extent  to  be  specified  in  the  said  respec- 

Btocking.  ^  '^ 

tive  Minutes  of  Lease,  and  the  tenant  shall  pay,  along  with  the  first 
half-yearly  payment  of  rent,  one-half  of  the  yearly  premium  therefor  ; 
and,  in  the  event  of  the  buildings  being  injured  or  destroyed  by  fire, 
the  landlord  shall  not  be  boimd  to  expend  in  the  re-erection  or  repair 
thereof  any  larger  simi  than  may  be  recovered  from  the  insurance  com- 
pany, unless  the  tenant  shall  agree  to  pay  interest  at  the  rate  of  five 
per  cent,  upon  any  additional  capital  advanced  by  the  landlord  for  this 
purpose,  and  further,  the  tenant  shall  perform  all  necessary  carriages 
for  such  additional  buildings  at  his  own  expense,  and  shall  have  no 
claims  against  the  landlord  for  loss  of  accommodation  or  in  any  other 
way.  The  crop  and  stocking  on  the  farm  shall  also  be  insured  by 
and  in  the  name  of  the  landlord  to  the  extent  to  be  specified  in  the 
said  Minutes  of  Lease,  and  the  tenant  shall  pay  the  annual  premium 
therefor  along  with  the  first  half-yearly  payment  of  his  rent ;  and  in 
the  event  of  any  loss  occurring  by  fire  the  compensation  received 
shall,  in  the  first  place,  be  applied  in  payment  of  any  rent  due  by 
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the  tenant,  or  in  the  fulfilment  of  any  other  obligations  undertaken 
by  him  under  the  lease,  the  landlord  being  bound  to  account  to 
the  tenant  for  any  balance  which  may  thereafter  remain  in  his 
hands. 

24.  The  provisions  of  the  Agricultural  Holdings  (Scotland)  Act,  hSSSS?^ 
1883,  as  amended  by  the  Agricultural  Holdings  (Scotland)  Act,  1900,  ^  ilbe. 
and  the  Agricultural  Holdings  (Scotland)  Act,  1906,  shall  be  excluded  tion^^r  nn- 

•  1       i  *  exhausted 

from  the  lease,  except  such  provisions  as  are  by  these  Acts,  or  any  of  improipfr- 
them,  made  obligatory  upon  the  landlord  and  tenant  respectively,  and 
such  as  relate  to  compensation  to  the  tenant  for  unexhausted  improve- 
ments, and  the  following  stipulations  shall  be  held  as  coming  in  lieu 
and  place  of  the  provisions  of  the  said  Acts  with  reference  thereto : 
That  is  to  say — (First)  Notices  requiring  to  be  given  to  the  landlord 
in  terms  of  the  4th  section  of  the  said  Act  of  1883  are  dispensed  with, 
and  shall  be  of  no  force  and  effect  during  the  currency  of  the  lease, 
and  in  lieu  of  the  provisions  of  that  Act  as  to  drainage,  it  is  hereby 
stipulated  that  no  drainage  shall  be  undertaken  by  the  tenant  with- 
out the  previous  consent  in  writing  of  the  landlord  or  his  factor  for 
the  time  being,  but  if  such  consent  be  given  the  landlord  shall  supply 
tiles  free  of  charge,  laid  down  at  the  nearest  railway  station  to  the 
farm,  and  the  tenant  shall  perform  the  carriages  and  cut  and  lay  the 
drains  at  his  own  expense,  and  without  compensation  being  claimable 
therefor  at  the  termination  of  the  lease.  (Second)  Compensation  shall 
be  payable  to  the  tenant  at  the  termination  of  this  lease  in  respect 
of  any  improvements  effected  by  him  of  the  nature  specified  in  part 
third  of  the  first  schedule  to  the  said  Act  of  1900,  as  amended 
by  the  said  Act  of  1906,  but  that  subject  always  to  the  provisions  of 
the  said  Acts,  and  also  to  the  special  provisions  hereinafter  made, 
and  any  sum  due  to  the  tenant  in  respect  of  such  improvements, 
shall  be  liable  to  the  reductions  and  deductions  specified  in  the  said 
Acts,  or  either  of  them.  (Third)  With  reference  to  any  claims  such 
as  aforesaid,  the  following  special  provisions  shall  take  effect,  viz. — 
(a)  No  compensation  shall  be  claimed  by  or  allowed  to  the  tenant  in 
respect  to  guano  applied  to  hay  or  white  crops;  (b)  in  the  case  of 
com  produced  and  consumed  upon  the  holding,  and  in  respect  of  which 
any  claim  for  compensation  is  to  be  made  at  the  termination  of  the 
tenancy,  the  tenant  shall  keep  a  book  showing  a  regular  account 
of  the  weight,  quality,  and  consumption  of  the  same  upon  the  farm ; 
(e)  subject  to  the  foregoing  conditions  the  tenant,  on  quitting  the 
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farm  at  the  termination  of  his  tenancy  (whenever  that  shall  occur), 
shall  receive  such  proportion  of  his  outlay  in  respect  of  the  improve- 
ments foresaid  being  the  cost  price  of  the  materials  used,  or  in  the 
case  of  corn  produced  upon  the  holding,  the  current  market  price 
thereof  having  regard  to  quality,  less  any  abatements  which  may 
be  allowed,  together  with  the  cost  of  carriage  to  the  nearest  railway 
station,  but  without  any  allowance  in  respect  of  carting  or  labour  in 
applying  the  manures  to  the  lands  as  in  terms  of  Schedule  A  hereto 
affixed  shall  be  unexhausted  at  the  date  of  the  termination  of  the 
tenancy,  it  being  understood  that  in  the  case  of  feeding  stuffs  and 
grain,  the  manurial  products  of  which  are  applied  to  arable  lands,  the 
improvement  shall  only  be  held  to  have  been  made  in  the  last  year 
of  the  tenancy  when  no  crop  has  yet  been  raised  upon  such  manure, 
and  the  compensation  hereby  provided  is  declared  to  be  substituted 
for  the  compensation  provided  by  the  said  Agricultural  Holdings 
(Scotland)  Acts,  1883  and  1900,  as  amended  by  the  said  Act  of  1906 ; 
and  (rf)  the  compensation  payable  to  the  tenant  for  laying  down 
temporary  pasture  in  terms  of  the  said  part  third  of  the  first  schedule 
to  the  said  Act  of  1900,  with  seeds  sown  more  than  two  years  before 
the  termination  of  the  tenancy,  shall  be  one-half  of  the  cost  price  of 
the  seeds  sown ;  provided  always  that  no  compensation  shall  be  paid 
in  respect  of  pasture  which,  in  accordance  with  the  rules  of  good 
husbandry  or  the  custom  of  the  district,  shall  fall  to  be  broken 
up  before  the  landlord  or  incoming  tenant  shall  have  enjoyed  a 
summer's  crop  of  the  same,  and  this  compensation  is  hereby  declared 
to  be  substituted  for  the  compensation  provided  for  by  the  said 
Act  of  1900. 
Son  £r***"  25.  In  the  event  of  the  tenant  ceasing  to  occupy  the  farm  before 
**™*«^  the  natural  termination  of  the  lease,  he  shall  have  right  to  com- 
pensation from  the  landlord  for  the  value  of  any  carriages  of  materials 
for  the  permanent  improvement  of  the  farm  performed  by  the  tenant 
under  the  provisions  of  the  lease,  or  with  the  written  consent  of  the 
landlord.  The  amount  of  the  compensation  shall  be  in  proportion 
to  the  number  of  years  of  the  lease  unexpired  at  the  date  of  the 
tenant's  removal  from  the  farm ;  that  is  to  say,  the  total  estimated 
value  of  the  carriages  shall  be  divided  into  as  many  equal  portions 
as  there  are  years  of  the  lease  to  run  from  the  date  of  their  per- 
formance— and  if  the  tenant  cease  to  occupy  the  farm  before  the 
natural  expiry  of  the  lease  he  shall  receive  the  then  value  of  one  of 
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these  portions  for  each  year  of  the  lease  which  he  fails  to  enjoy; 
but  under  no  circumstances  shall  the  amount  for  value  of  carriages, 
at  the  time  of  the  performance  thereof,  be  estimated  at  more  than 
fourteen  per  cent,  on  the  amount  paid  by  the  landlord  for  these 
permanent  improvements  at  the  time  of  their  execution. 

26.  If  the  tenant  shall,  at  his  own  cost,  desire  to  erect,  and  shall  compensa- 
erect,  any  buildings  or  fences,  with  the  consent  in  writing  of  the  tenant's 

erections. 

landlord  or  his  factor,  the  plans  and  specifications  thereof  shall  in  the 
first  place  be  approved  of  by  the  landlord,  and  the  landlord  shall  be 
bound  to  take  over  such  erections  as  he  shall  have  consented  to  as 
aforesaid  at  a  valuation,  at  the  natural  expiry  or  earlier  termination 
of  the  lease.  And,  in  the  event  of  the  tenant  making  any  erections 
without  such  consent,  the  landlord  shall  be  entitled  to  tak6  such 
erections  at  valuation  by  an  arbiter  mutually  chosen,  or  to  decline 
taking  them,  and,  in  the  latter  case,  the  tenant  shall  be  entitled  to 
make  them  over  to  the  incoming  tenant,  or  to  remove  them,  on 
condition  that  he  restores  the  ground  or  the  other  buildings  to  which 
they  are  attached,  to  their  original  condition. 

27.  The  amount  of  all  compensation  payable  under  these  articles  compansa- 
and  regulations  shall  be  due  to  the  person  then  in  right  of  the  lease,  whom  pay- 
whether  the  original  tenant  or  otherwise. 

28.  The  tenant  shall  be  bound  to  pay,  if  required  by  the  landlord.  Earlier 

payment  of 

each  half-year's  rent  six  months  earlier  than  is  above  mentioned ;  "nt. 
that  is  to  say,  the  half-year's  rent  payable  as  above  at  Lammas  shall 
be  paid  at  Candlemas  preceding,  and  the  half-year's  rent  payable  at 
Candlemas  shall  be  paid  at  Lammas  preceding,  the  landlord  being 
boimd  to  give  to  the  tenant  six  months'  notice  previous  to  the  demand 
for  such  prepayment ;  or,  in  the  tenant's  option,  he  may  ofifer  to  give 
security  to  the  landlord's  satisfaction  for  the  due  payment  of  the  rent 
in  the  lease ;  and  in  case  the  tenant  shall  find  it  inconvenient,  or  be 
unwilling  to  comply  with  either  of  these  conditions,  he  shall  be  at 
liberty  to  give  up  the  farm,  but  without  prejudice  to  any  rights  which 
he  may  have  to  compensation  or  otherwise  under  the  terms*  and 
provisions  of  these  articles  and  of  the  said  Agricultural  Holdings 
Acts,  1883  to  1906. 

29.  And  in  case  the  tenant  or  his  foresaids  shall  at  any  time  Bankraptcy 

of  tenant. 

during  the  lease  become  bankrupt  in  terms  of  law,  or  shall  voluntarily 
divest  themselves  of  their  estate  or  effects,  or  execute  a  trust-deed  for 
behoof  of  creditors,  then,  and  in  any  of  these  events,  the  said  lease  shall 
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ipso  facto  and  notwithstanding  anything  contained  in  the  said 
Agricultural  Holdings  (Scotland)  Act,  1906,  become  void  and  null, 
and  all  right,  interest,  possession,  or  management  of  or  in  the  said 
lands,  competent  to  the  tenant  under  the  same,  shall  cease  and 
determine,  and  the  same  is  hereby  declared  to  be  forfeited  to  the 
landlord  accordingly,  but  without  prejudice  to  any  rights  which  the 
tenant  may  have  to  compensation  or  otherwise  under  the  terms 
and  provisions  of  these  articles. 

Arbitration.  30.  In  cvcry  case  requiring  a  settlement  by  arbitration  under  the 
lease  the  matter  in  question  shall  be  referred  to  a  single  arbiter  to 
be  mutually  chosen  by  the  parties,  but  failing  their  being  able  to 
agree  upon  the  choice  of  an  arbiter  within  fourteen  days  from  the 
date  of  the  offer  of  either  party  to  refer  the  matter  in  dispute  to 
arbitration,  it  shall  be  competent  for  either  party  (at  the  joint  expense 
of  both  parties)  to  apply  to  the  Board  of  Agriculture  to  nominate  a 
single  arbiter  (or  abiters  to  act  in  succession)  as  aforesaid.  And  for 
effectually  carrying  out  any  settlement  by  arbitration,  the  parties 
shall  execute  a  formal  submission,  and  shall  mutually  pay  the  cost 
thereof,  as  well  as  reasonable  fees  to  the  arbiter. 

Removal.  31.  At  the  cxpiry  of  the  lease  the  tenant  shall  be  bound  to 

remove,  without  any  warning  or  process  of  law,  and  if  he  fail  to  do 
so,  and  continue  to  possess  by  tacit  relocation,  or  in  any  other  manner, 
without  a  new  agreement  reduced  into  writing,  he  shall  thereafter,  so 
long  as  he  continue  to  possess,  pay  double  the  yearly  rent  stipulated 
in  the  lease  for  the  said  lands,  at  the  usual  terms,  besides  performing 
the  whole  other  conditions  before  stipulated. 

Articles  and        32.  All  the  articles  and  regulations  before  written  are  hereby 

tollave  °  *  declared  to  have  the  same  eflfect  as  if  they  had  been  verbatim  en- 
same  effect 

asiien-      crrosscd  in  the  said  Minutes  of  Lease,  which  Minutes  of  Lease  may  be 

grossed  m     °  "^ 

leases.  ^^ly  executed  by  any  factors  and  commissioners  or  factor  and  com- 
missioner for  the  time  being  of  the  said  A,  for  and  on  behalf  of  the 
landlord ;  and  the  said  A,  and  the  whole  tenants  whose  Minutes  of 
Lease  shall  be  executed  with  reference  hereto,  consent  to  the  registra- 
tion hereof,  and  of  the  said  Minutes  of  Lease,  in  the  Books  of  Council 
and  Session,  or  others  competent  for  preservation  and  execution. — In 

WITNESS  WHEREOF,  &C. 
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Schedule  A. 

(1.)  Lime  applied  to  arable  land  or  to  permanent  pasture  shall  be  lime. 
held  to  last  for  eleven  years,  and  allowance  will  be  made  according  to 
such  proportion  of  the  original  value  or  cost,  as  remains  imexhausted, 
the  same  being  estimated  according  to  the  undemoted  scale  of  exhaus- 
tion in  each  year. 


In  the  Ist  year,  ^ 
2nd 


u 


s» 


»» 


3rd 
4th 


I) 
II 


10 

9 

8 


In  the  5th  year,   ^ 
6th 


II 
II 
II 


6 

7th    ,.      ^ 
Fir 


8th 


II 
II 
II 


In  the  9th  year,   ^ 
10th 


II 
II 


2 

11th     „       ^ 


II 
II 


(2.)  Horse,  cow  and  town  manure,  guano  and  bones  shall  be  held  Town 
to  last  for  four  years,  and  allowance  will  be  made  according  to  such 
proportion  of  the  original  cost  as  remains  unexhausted,  the  same 
being  estimated  according  to  the  undernoted  scale  of  exhaustion  in 
each  year. 


In  the  1st  year, 
2nd 


II 


II 


4 
3 


In  the  3rd  year, 
4th 


II 


II 


2 

TTF 

1 


(3.)  Nitrate  of  soda  and  sulphate  of  ammonia  are  considered  to  be  Sodaand 
exhausted  by  the  crop  to  which  they  are  applied,  and,  consequently,  no 
compensation  will  be  allowed  for  them  when  the  tenant  receives  the 
worth  of  his  crop,  either  by  public  or  private  sale.  In  like  manner 
compensation  will  not,  except  under  special  agreement,  be  computed 
or  allowed  for  in  respect  of  the  first  year's  value  of  the  other  manures 
above  specified.  These  rates  of  compensation  for  unexhausted 
manures  shall  not  include  the  cost  of  the  carriages  and  laving  on  Carriages 

.  and  laying 

performed  by  the  tenant,  for  which  no  allowance  will  be  made,  but  «>»  <>' 
the  same  will  be  estimated  at  the  price  per  ton  laid  down  at  the 
nearest  railway  station  to  the  farm. 


5.  Minute  of  Lease. 

Minute  of  Lease  between  A  (designation),  Proprietor  of  the  Lands 
and  Others  hereinafter  Let  {hereinafter  referred  to  as  the  Land- 
lord), on  the  one  part ;  and  B  (designation)  {hereinafter  referred 
to  as  the  Tenmnt),  on  the  other  part 

{First)  The  said  A  hereby  lets  to  the  said  B  and  his  heirs  in  terms 
of  the  Articles  and  Emulations  of  Lease  after  mentioned,  All  and 
Whole  the  farm  and  lands  of  Q  {here  describe  the  lands,  &c.),  on  the 
estate  of  X,  lying  in  the  parish  of  and  County  of  Y,  and 


442  LEASES 

that  for  the  space  of  nineteen  years  from  and  after  the  term  of 
Martinmas  19  ,  as  to  the  arable  lands,  and  the  term  of  Whitsunday 
19  ,  as  to  the  houses,  steading  and  lands  in  grass,  but  subject 
always  to  the  provisions  of  the  said  Articles  and  Regulations  in 
regard  to  breaks :  Declaring  that  the  said  fann  and  lands  are  hereby 
let  with  and  under  the  whole  reservations,  conditions  and  provisions, 
whether  in  favour  of  landlord  or  tenant  or  other  parties  interested, 
specified,  and  contained  in  the  Articles  and  Regulations  settled  by 
the  said  A,  with  reference  to  all  tacks  or  leases  of  farms  on  the  lands 
and  estate  of  X,  in  the  County  of  Y,  belonging  to  him,  dated  the 

,  and  recorded  in  the  Books  of  Council  and  Session 
,  a  printed  copy  of  which  Articles  and  Regulations 
is  annexed  and  subscribed  by  the  parties  as  relative  hereto. 

{Seccxtid)  For  which  causes,  and  on  the  other  part,  the  said  B  binds 
and  obliges  himself,  and  his  heirs,  executors,  and  representatives 
whomsoever,  all  conjunctly  and  severally  to  pay  to  the  said  A,  or 
to  his  factor  or  agent  for  the  time,  the  sum  of  £  sterling 

of  yearly  rent  for  the  said  farm  and  lands  hereby  let,  and  that  at 
the  terms  and  in  the  manner  mentioned  in  the  said  Articles  and 
Regulations. 

{Third)  The  tenant  shall  crop  the  lands  in  the  manner  specified 
in  clause  9  of  the  said  Articles  and  Regulations,  and  in  particular 
shall  observe  the  following  rotation,  viz. : — The  arable  lands  shall  be 
divided  as  nearly  as  may  be  into  six  equal  divisions,  of  which  there 
shall  be  in  each  year  one  division  in  green  crop  which  shall  be 
carefully  and  thoroughly  laboured  and  sufficiently  cleaned  and 
manured,  not  more  than  one-third  of  this  division  being  in  potatoes 
in  any  one  year;  another  division  shall  be  in  oats  or  barley  after 
green  crop,  sown  down  with  a  sufficient  quantity  of  perennial  rye- 
grass seeds  and  red  and  white  clover ;  another  division  shall  be  in 
hay  or  pasture ;  another  division  in  pasture  after  hay ;  another  diW- 
sion  in  two-year-old  pasture ;  and  the  remaining  division  in  oats  after 
two-year-old  pasture. 

{Fourth)  The  farm  buildings  shall  be  insured  against  loss  by  fire 
in  terms  of  the  said  Articles  and  Regulations  to  the  extent  of  £ 
sterling,  and  the  farm  stock  and  crop  also  in  terms  thereof  to  the 
extent  of  £  sterling. 

{Fifth)  If  it  be  desired  to  introduce  an  arrangement  as  to  damage 
by  game  in  terms  of  the  Act  of  1906  insert  here  a  clause  in  similar 
terms  to  that  given  at  p.  417. 
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{Lastly)  The  said  A  binds  and  obliges  himself  to  implement  and 
perform  the  whole  conditions,  provisions,  and  stipulations  incumbent 
upon  the  landlord  under  the  said  Articles  and  Regulations  and  these 
presents :  Akd  the  said  B  binds  and  obliges  himself  and  his  foresaids 
to  observe,  implement  and  perform  the  whole  conditions,  provisions 
and  stipulations  thereby  imposed  upon  tenants,  and  that  under  a 
penalty  of  £  to  be  paid  by  the  party  failing  to  the  party 

observing  or  willing  to  observe  the  same  over  and  above  performance : 
And  both  parties  consent  to  the  registration  hereof  for  preservation 
and  execution. — In  witness  whereof. 

6.  Lease  of  a  Pastoral  Farm. 

It  is  CONTRACTED,  AGREED,  and  ENDED  between  A  (designatioii),  landlord 

'  '  \        i/  /»  an^j  tenant. 

heritable  proprietor  of  the  lands  and  others  after  mentioned  (he  and 
his  heirs  and  successors  being  hereinafter  referred  to,  when  not  named, 
as  the  proprietor),  on  the  one  part,  and  B  {designation)  (he  and  his 
heirs  and  successors  being  hereinafter  referred  to,  when  not  named,  as 
the  tenant)  on  the  other  part,  in  manner  following :  That  is  to  say, 
the  said  A  has  set,  and  in  consideration  of  the  tack-duty  and  other 
prestations  after  specified  hereby  sets,  and  in  tack  and  assedation 
lets  to  the  said  B  and  his  heirs,  but  expressly  excluding  all  assignees 
and  sub-tenants,  legal  or  voluntary,  and  all  creditors  or  managers  or 
trustees  for  behoof  of  creditors,  declaring  that  in  the  event  of  the 
bankruptcy  or  insolvency  of  the  tenant  (whether  by  the  operation  of 
the  bankruptcy  laws,  or  by  the  execution  of  a  voluntary  trust-deed), 
these  presents  shall,  in  the  option  of  the  landlord,  be  and  become 
%p$o  fojcto  null  and  void,  and  that  without  any  declarator  or  other 
action  at  law,  and  that  the  landlord  shall  be  entitled  in  any  of  these 
events  to  resume  possession  of  the  said  subjects,  and  to  exclude  all 
assignees,  creditors  or  managers  for  creditors  in  the  same  way  and  to 
the  same  effect  as  if  this  lease  had  come  to  an  end  by  the  expiry  of 
the  full  period  thereof,  and  also  excluding  heirs-portioners  (the  eldest 
heir-female  always  succeeding  without  division).  All  and  Whole  the  subjects 
farm  and  lands  of  X,  all  lying  in  the  parish  of  Y  and  County  of 

,  but  declaring  that  the  extent  and  boundaries  of  the 
lands  hereby  let  are  not  warranted  by  the  proprietor,  and  that  for  Jn^^jJ^g 
the  space  of  years  from  and  after  the  term  of  Whitsunday 

19     :  But  providing  and  declaring  always  that  it  shall  be  in  the  Break, 
power  of  either  party  to  terminate  this  lease  at  the  term  of  Whit- 


444  LEASES 

Sunday  19     ,  on  giving  to  the  other  party  at  least  one  year's  previous 
Reserva-      intimation  in  writing  of  his  intention  so  to  do :  Besebvixg  always  to 

tions. 

Minerals,     tlie  Said  A  the  whole  mines,  metals,  coal,  limestone,  clay,  marl,  free- 

woods.       stone  and  other  minerals,  and  also  all  plantations  and  woods,  natural 

a^  well  as  planted,  in  and  upon  the  said  farm  and  lands  hereby  let, 

with  the  right  to  work,  use,  and  possess  the  said  minerals  and  others, 

and  to  sell  or  dispose  of  the  same  at  pleasure,  as  also  to  build  houses 

and  all  other  conveniences  on  the  said  lands  which  shall  be  requisite 

for  these  purposes,  and  to  cut  and  enclose  any  woods  on  the  lands 

hereby  let,  and  to  keep  the  same  in  training  until  the  stool  and 

Right  to      young  growth  are  out  of  danger  of  being  hurt  by  cattle :  And  also  to 

^  ^       '  plant  trees  on  any  part  of  the  lands  hereby  let,  the  said  A  and  his 

foresaids  paying  to  the  said  B  and  his  foresaids  whatever  surface 

damages  the  said  farm  and  lands  hereby  let  shall  thereby  sustain 

as  the  same  shall  be  ascertained  by  an  arbiter  to  be  mutually  chosen, 

or  in  the  event  of  the  parties  being  unable  to  agree  upon  the 

choice  of  an  arbiter,  then   by  an  arbiter  to  be  appointed  by  the 

Board  of  Agriculture  upon   the  application  of  either  party,  and 

the  decision  of  such  arbiter  shall  be   final  and  binding  upon  the 

parties  hereto ;  and  further  reserving  to  the  landlord  power  at  any 

oHandB  fOT  ^^^^®  during  the  currency  of  the  lease  to  resume  any  part  or  parts 

feuing.       ^£  ^Y^^  g^j^  lands  hereby  let  for  the  purpose  of  planting,  feuing,  or 

otherwise,  the  tenant  being  entitled  to  a  yearly  deduction  from  his 

rent  for  the  lands  so  resumed  at  a  rate  to  be  agreed  upon  between 

tlie  parties,  or  failing  any  such  agreement,  then  at  a  rate  to  be 

fixed  by  arbitration  as  aforesaid;  with  power  also  to  the  landlord 

fn?o?^^*^°   to  straighten  and  regulate  marches  with  neighbouring  proprietors  or 

^*^^®®:      tenants,  or  to  excamb  any  part  of  the  said  lands  hereby  let  with  any 

'*^*''°"'  neighbouring  proprietor  or  tenant,  the  tenant  paying  such  additional 

,  rent,  or  receiving  such  deduction  from  his  rent,  for  any  addition  to  or 

diminution  of  his  lands,  or  damages  caused  by  such  straightening  or 

regulation  of  marches  or  excambing,  as  shall  be  agreed  upon  between 

the  parties,  or,  failing  agreement,  as  shall  be  fixed  by  arbitration  as 

aforesaid ;  as  also  to  make,  alter,  and  use  or  shut  up  and  disuse  any 

Roads.        roads  or  footpaths  on  the  said  lands :  And  further,  reserving  to  the 

Game.        landlord  the  exclusive  right  to  the  whole  game,  fishing,  and  shooting 

on  the  said  lands,  and  also  the  right  to  hares  and  rabbits,  subject  to 

the  provisions  of  the  Ground  Game  Act,  1880,  with  the  privil^e  to 

the  landlord  and  his   foresaids,  and   to  such  persons  as  may  be 

authorised  by  him  or  them  to  enter  upon  the  said  lands  for  the 
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exercise  or  enjoyment  of  such  reserved  rights;  declaring  that  the 
tenant  shall,  subject  to  the  rights  conferred  upon  him  by  the  said 
Ground  Game  Act,  be  bound  to  assist  in  preserving  the  whole  game 
upon  the  said  lands:  Which  lease  the  said  A  binds  and  obliges 
himself  and  his  foresaids  to  warrant  to  the  said  B  and  his  fore- 
saids at  all  hands :  For  which  causes,  and  on  the  other  part,  the  Rent. 
said  B  binds  and  obliges  himself  and  his  heirs,  executors,  and  repre- 
sentatives whomsoever,  all  conjunctly  and  severally,  to  make  payment 
to  the  sfiid  A  and  his  foresaids,  or  to  his  or  their  factor  or  agent  for 
the  time  being — {First)  Of  the  sum  of  £  sterling  of  yearly 

rent  for  the  farm  and  lands  hereby  let ;  and  (Second)  Of  interest  at 
the  rate  of  per  cent,  per  annum  upon  the  amount  or  sum 

which  shall  represent  the  diflference  to  be  paid  by  the  said  A,  as 
after  mentioned,  between  the  valuation  price  of  the  sheep  stock  on 
the  said  farm  and  lands  hereby  let,  as  at  the  term  of  Whitsunday 
19  ,  and  the  market  price  or  value  thereof  as  at  the  said  term, — ^at 
which  market  price  or  value  the  said  A  has  agreed  to  give  over  the 
said  sheep  stock  to  the  said  B  as  after  provided,  and  that  as  regards 
both  the  said  rent  and  interest  at  two  terms  in  the  year,  Whitsunday  TennB  of 
and  Martmmas,  by  equal  portions,  beginning  the  first  term's  payment 
thereof  at  the  term  of  Martinmas  19  for  the  half-year  preceding 
that  date,  and  the  next  term's  payment  at  the  term  of  Whitsunday 
19  ,  and  so  forth  half-yearly  and  termly  thereafter  during  the 
currency  of  this  lease,  with  a  fifth  part  more  of  each  term's  rent 
and  interest  of  liquidate  penalty  in  case  of  failure  in  the  punctual 
payment  thereof,  and  the  interest  at  the  rate  of  five  per  cent,  per 
annum  from  the  said  terms  of  payment  until  paid :  And  further,  Taxea, 
the  said  B  binds  and  obliges  himself  and  his  foresaids  to  pay  the 
tenant's  proportion  of  all  taxes  and  public  burdens  exigible  from 
tenants  affecting  the  said  farm  and  lands  during  the  curreiicy  of  this 
lease :  And  further,  to  grind  his  corn  at  the  mill  of  ,  Thiriage. 

and  to  pay  the  usual  thirlage  and  perform  the  accustomed  services 
in  repairing  the  mill-dam ;  and  in  respect  the  landlord  has  agreed  to 
expend  the  sum  of  £  sterling  in  {specify  repairs^  the  tenant, 

upon  these  repairs  being  duly  executed,  hereby  accepts  of  the  whole  Repairs. 
houses  and  offices,  gates,  fences,  ditches,  hedges  and  tile-drains  on 
the  said  farm  and  lands  as  in  good  habitable  and  tenantable  condition 
and  repair  as  at  the  term  of  his  entry  thereto ;  and  binds  and  obliges 
himself  and  his  foresaids  to  keep  and  maintain  the  same  in  the  like 
good  condition  and  repair,  and  leave  them  in  that  state  at  the  expiry. 
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or  sooner  termination,  of  this  lease,  fair  tear  and  wear  alone  excepted ; 
and  with  regard  to  the  hill-drains,  the  tenant  shall  keep  and  leave 
them  in  as  good  and  tenantable  condition  and  state  as  that  in  which 
he  received  them  at  the  commencement  of  this  lease ;  and  in  particular, 
and  without  prejudice  to  the  said  generality  of  the  said  obligations 
as  to  buildings,  the  tenant  shall  be  bound  to  whitewash  all  harled 
buildings  once  in  every  two  years,  to  overhaul  the  roofs  of  all  build- 
ings annually,  and  to  paint  the  outside  woodwork  with  at  least  two 
coats  of  good  oil  paint  once  in  every  four  years;  and  faihng  his 
delivering  over  the  said  houses  and  offices,  gates,  dykes,  ditches, 
hedges  and  fences  in  the  condition  and  repair  above  stipulated  at  the 
time  of  his  removal  from  the  said  farm  and  lands,  the  tenant  binds 
and  obliges  himself  and  his  foresaids  to  pay  to  the  landlord  whatever 
sum  may  be  sufficient  to  put  them  into  that  state,  as  the  same  shall, 
failing  agreement  between  the  parties,  be  fixed  by  arbitration  as 
aforesaid ;  and  with  regard  to  all  cartages  of  materials  required  for 
the  said  improvements  and  repairs  to  be  executed  by  the  landlord 
as  aforesaid,  the  tenant  shall  perform  the  same,  or  arrange  for  the 
performance  thereof,  free  of  charge :  And  it  is  hereby  further  agreed 
insurunco.  between  the  parties  hereto  that  the  landlord  shall  insure  the  dwelling- 
house  and  offices  against  loss  by  fire  in  his  own  name  to  the  amount 
of  £  ,  or  such  larger  sum  as  he  may  think  proper, 

and  shall  keep  up  and  renew  the  policy  during  the  lease ;  and  the 
said  B  binds  and  obliges  himself  and  his  foresaids  to  pay  to  the 
landlord  one-half  of  the  premium  of  insurance  payable  in  respect 
thereof,  along  with  the  half-yearly  rent  payable  at  Martinmas  yearly ; 
and  in  case  of  loss  or  damage  by  fire,  it  is  hereby  declared  that  the 
tenant  shall  have  no  other  claim  against  the  landlord  than  that  he 
shall,  without  undue  delay,  expend  the  sum  which  he  may  receive 
from  the  insurance  company  in  repairing  the  damage  done  to  the 
said  dwelling-house  and  others,  or  rebuilding  the  same  (as  the  case 
may  require) ;  and  on  this  being  done,  the  obligations  of  the  landlord 
sliall  be  held  to  have  been  fully  implemented  and  discharged ;  and 
the  obligations  incumbent  on  the  tenant  under  this  lease  shall 
not  in  any  way  be  affected  by  such  damage  having  occurred, 
or  such  rebuilding  being  necessary:  And  further,  the  said  B 
binds  and  obliges  himself  and  his  foresaids  to  keep  the  farm 
stock  and  crop  insured  against  loss  by  fire  in  name  of  the  land- 
lord for  the  sum  of  not  less  than  £  sterling  during 
the  whole  currency  hereof,  and  to  exhibit  to  the  landlord,  or  to 
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his  factor  or  agent  for  the  time  being,  receipts  for  the  annual  pay- 
ments exigible  thereon  regularly  within  eight  days  after  the  same 
shall  fall  due  in  each  year :  And  the  said  B  also  binds  and  obliges 

himself  and  his  foresaids  to  reside  upon  the  said  farm  and  lands  Besidenoe 

and  stock- 
hereby  let,  and  to  keep  thereon  a  sufficient  stock  of  every  kind  which  in«- 

shall  be  Itma  fide  his  own  property :  And  it  is  hereby  further  pro-  sub-ietUng. 
vided  that  the  tenant  shall  not,  directly,  or  indirectly,  sub-let  the 
dwelling-house  on  the  said  farm,  or  allow  any  vicarious  possession 
thereof  to  any  person  or  persons,  except  such  only  as  shall  be  approved 
of  by  the  landlord  in  writing ;  declaring  that  in  the  event  of  any  such 
sub-letting  or  vicarious  possession,  legal  or  voluntary,  taking  place 
without  the  express  consent  of  the  landlord  as  aforesaid,  it  shall  be 
lawful  for  the  said  A  and  his  foresaids  either  to  resume  possession  of 
the  whole  subjects  hereby  let,  or  of  such  part  thereof  as  has  been 
possessed  by  others  than  the  principal  tenant  under  this  lease,  and 
that  hrevi  manu,  and  without  any  declarator  or  other  procedure  at 
law,  upon  allowing  to  the  tenant  a  deduction  of  rent  for  what  is 
resumed  in  proportion  to  the  total  rent  of  the  said  lands  hereby  let, 
as  such  proportion  shall  be  fixed  and  determined  by  the  landlord,  or 
his  factor  or  agent  for  the  time  being :  And  further,  the  tenant  shall  Troea,  Ac. 
be  bound  to  take  care  of  all  plantations  and  trees  upon  the  said  farm 
and  lands,  and  in  nowise  to  injure  the  same,  or  suffer  any  of  tliem  to 
be  cut  or  dug  up  by  others,  or  destroyed  by  cattle  grazing  on  the  said 
lands;  and  with  regard  to  the  cropping  of  the  arable  portion  of  cropping, 
the  said  farm  and  lands  hereby  let,  it  is  hereby  agreed  that  the 
tenant  shall  crop,  cultivate,  and  manage  the  same  according  to  the 
rules  of  good  husbandry,  as  practised  in  the  district,  and  particularly, 
and  without  prejudice  to  the  said  generality,  that  he  shall  at  no  time 
during  the  currency  of  this  lease  have  more  than  three-fifths  of  the 
arable  lands  under  crop  in  any  one  year,  of  which  three-fifths  not 
more  than  one-third  shall  be  in  green  crop :  And  further,  that  two 
white  crops  shall  not  be  grown  in  succession  upon  any  part  of  the 
said  lands  without  an  intervening  green  crop  properly  manured, 
dressed  and  cleaned;  declaring  that  should  the  tenant  elect  to 
take  two  hay  crops  in  succession  from  any  portion  of  the  arable 
lands  then  falling  to  be  in  grass,  he  binds  and  obliges  himself  in  that 
event  to  thoroughly  top  dress  the  said  lands  with  well-made  farm- 
yard manure  during  the  winter  or  spring  preceding  the  cutting  of  the 
second  crop  of  hay,  and  in  no  case  shall  the  tenant  take  more  than 
two  hay  crops  in  succession  from  off  any  part  of  the  said  arable  lands. 
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fm^      unless  with  the  written  permission  of  the  landlord :  And  it  is  hereby 
cropping,     specially  stipulated  and  agreed  that  for  every  acre  miscropped,  or 
managed  otherwise  than  in  accordance  with  the  stipulations  of  this 
lease,  or  allowed  by  the  tenant  to  become  fouled  or  deteriorated  the 
said  B  and  his  foresaids  shall  (subject  to  the  provisions  of  the  Agri- 
cultural Holdings  Act,  1906),  pay  to  the  landlord  such  additional 
sum  per  acre  in  name  of  damages  for  the  lands  so  miscropped,  fouled, 
or  deteriorated  as,  failing  fiigreement  between  the  parties,  shall  be 
fixed  by  arbitration  as  aforesaid,  and  that  over  and  above  the  yearly 
rent  stipulated  under  this  lease;   but  always  without  prejudice  to 
the  right  of  the  landlord  to  put  a  stop  to  such  irregular  cropping 
and  misijianagement,  which  additional  rent  shall  not  be  considered 
as    penal,   but  as   the  express    agreement    of    the    parties :    And 
FURTHER,  the  said  A  binds  and  obliges  himself  and  his  foresaids 
at  the  expiry,  or  sooner  tennination  of  this  lease,   to  take  the 
incoming  tenant   bound   to  take  over  from  the  said  B  and  his 
Waygoing   forcsaids  the  waygoing    crop    then    on    the   farm,  together    with 
the  straw  grown  thereon,  and  the  dung  made  after  the  turnip 
seedtime  of  the  last  year  of  this  lease  (whenever  that  may  be),  at 
a  price  to  be  fixed  by  arbitration  as  aforesaid  (which  crop  shall  be 
taken  sis  a  growing  crop,  and  be  valued  over  within  ten  days  of 
harvesting);  and  failing  the  said  incoming  tenant  so  taking  over 
the  said  crop,  straw,  and  dung,  then  to  take  over  the  same  him- 
self at  such  valuation,  the  price  so  fixed  by  arbitration  to  be  in 
either  event  paid  at  the  time  fixed  by  custom  in  such  cases  in  the 
district;  and  declaring  that  in  the  last  year  of* this  lease  the  tenant 
shall  be  bound  to  apply  the  whole  dung  made  before  turnip  seed- 
time to  the  grain  crop  of  that  year,  and  that  any  dung  so  made 
and  not  so  applied  to  the  land  shall  become  the  property  of  the 
landlord  without  any  payment  being  made  therefor :  And  declaring 
FURTHER  that  in  the  last  year  of  this  lease  the  landlord  or  incoming 
tenant  shall  be  entitled  to  sow  at  the  proper  time  any  part  of  the 
land  then  in  white  crop  with  grass  seeds  with  the  tenant's  waygoing 
crop,  which  grass  seeds  the  said  B  and  his  foresaids  shall  be  boimd 
to  harrow  and  roll  in  free  of  charge ;  and  the  said  B  and  his  foresaids, 
shall  further  be  bound  to  hain  and  preserve  the  young  grass  after 
the  reaping  of  the  said  white  crop,  and  shall  not  be  entitled  to  cut 
or  pasture  the  same:   And  in  respect  of  the  landlord's  obligation 
above  written  as  to  the  tenant's  waygoing  crop,  the  said  B  binds 
and  obliges  himself  at  his  entry  to  the  said  farm  and  lands  similarly 
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to  take  over  from  the  outgoing  tenant  thereof,  the  whole  crop,  straw, 
and  dung  then  on  the  farm,  and  that  at  a  price  or  value  to  be  fixed 
by  arbitration  as  aforesaid :  And  with  regard  to  the  sheep  stock  on  steep  stock. 
the  said  farm  and  lands,  the  following  stipulations  and  agreements 
shall  take  efifect :  That  is  to  say — {First)  The  landlord  shall,  as  at  the 
said  term  of  Whitsunday  19  ,  take  over  from  the  outgoing  tenant 
of  the  said  farm  and  lands,  in  terms  of  the  subsisting  lease  thereof, 
the  sheep  stock  then  upon  or  properly  belonging  to  the  said  farm 
and  lands  hereby  let,  and  shall  pay  for  the  same  such  price  as  shall, 
failing  agreement,  be  fixed  by  arbitration  as  aforesaid;  {Second) 
Immediately  after  the  said  veduation  shall  have  been  made,  or  at 
one  and  the  same  time  therewith,  the  landlord  shall  deliver  over 
to  the  tenant  under  these  presents  the  said  sheep  stock  so  far  as 
then  upon  or  belonging  to  the  said  farm  and  lands  hereby  let,  who 
shall  thereupon  be  bound  to  take  and  pay  for  the  same  to  the 
landlord  the  market  price  or  value  thereof,  as  distinguished  from 
the  valuation  price  thereof  payable  in  terms  of  said  presently  sub- 
sisting lease,  or  of  the  custom  of  the  district :  Declaring  always, 
as  it  is  hereby  expressly  provided  and  declared  to  be  a  condition 
of  this  lease,  that  the  term  "  market  price  or  value "  shall  mean 
the  actual  price  or  value  which  the  various  classes  of  stock  carried 
by  the  said  farm  and  lands  hereby  let  would  bring  or  might 
reasonably  be  expected  to  bring  in  their  several  classes  if  passed 
through  a  public  sale-ring  at  the  time  of  valuation :  And  further, 
that  no  additional  sum  or  value  shall  be  added  to  such  market 
price  or  value  for  or  in  respect  of  acclimatisation,  or  of  the  said 
sheep  stock  or  any  part  thereof  being  hefted  to  the  ground,  or  on 
any  other  account  whatever,  and  that  such  market  price  or  value 
shall  be  fixed  by  a  sole  arbiter,  who  shall  be  a  sheep  salesman  or  a 
cattle  salesman,  to  be  agreed  upon  by  the  landlord  and  tenant,  and  to 
be  mutually  chosen  by  them,  or  failing  agreement  between  the  parties, 
as  shall  be  appointed  by  the  Board  of  Agriculture;  and  {TJiird) 
That  the  tenant  under  these  presents  or  his  foresaids  shall  at  the 
expiry  or  sooner  termination  of  this  lease  be  bound  to  deliver,  and 
the  landlord  or  incoming  tenant  shall  be  bound  to  take  over,  the 
sheep  stock  then  upon  and  properly  belonging  to  the  said  farm 
and  lands  hereby  let  at  the  then  market  price  or  value  thereof, 
as  the  same  shall  be  ascertained,  fixed,  and  determined  in  the  manner 
and  in  accordance  with  the  conditions  foresaid,  and  the  proprietor 
JUR.  s. — I.  29 
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hereby  binds  himself  and  his  foresaids,  if  required  to  do  so  by  the 
tenant,  to  take  the  incoming  tenant  bound  to  grant  security  for  the 
due  and  punctual  payment  for  the  said  sheep  stock  before  delivery 
thereof  to  such  incoming  tenant :  Providing  and  declaking  always 
that  at  the  expiry  or  sooner  termination  of  this  lease,  the  number 
of  sheep  on  the  farm  shall  not  exceed  the  average  stock  kept  thereon 
during  the  preceding  years  of  this  lease ;  and  it  is  hereby 

further  specially  provided  and  declared  that  the  tenant  under  these 
presents  shall  be  bound  to  pay  the  said  market  price  or  value  to  be 
fixed  and  determined  as  aforesaid  as  at  the  said  term  of  Whitsunday 
next  to  the  landlord  within  eight  days  from  the  date  of  the  said 
valuation,  with  interest  at  the  rate  of  six  per  cent,  per  annum  from 
the  date  of  payment  hereby  fixed  until  paid  (a) :  And  it  is  hereby 
provided  and  declared  that  the  tenant  shall  not  in  any  year  during 
the  currency  of  this  lease  gather  lambs  on  the  lands  hereby  let,  from 
the  12th  to  the  19th  days  of  August,  both  inclusive :  And  it  is  hereby 
further  provided  and  declared  that  if  one  whole  year's  rent,  or  tack- 
duty  exigible  under  this  lease,  shall  at  any  time  during  the  currency 
hereof  remain  unpaid,  then  this  lease  shall,  in  the  option  of  the  said  A 

Irritancy,  and  his  foresaids,  and  notwithstanding  anything  contained  in  the  said 
Agricultural  Holdings  (Scotland)  Act,  1906,  be  and  become  void 
and  null  without  the  necessity  of  any  procedure  of  law  or  declarator 
to  that  efiect,  and  it  shall  not  be  lawful  to  the  said  B  or  his  fore- 

OuttinRof  saids  to  purge  this  irritancy  at  the  bar:  And  the  said  B  further 
binds  and  obliges  himself  and  his  foresaids  not  to  cut  peats,  turfs, 
scraws,  or  feal  in  any  hag  or  meadow  ground,  or  in  any  ground 
capable  of  improvement  or  otherwise,  than  at  such  place  or  places 
as  shall  be  approved  of  by  the  landlord  or  his  factor  or  agent  for 
the  time :  And  further,  the  tenant  shall  be  bound  to  use  his  utmost 
efforts  to  keep  down  brackens  on  the  hill  portions  of  the  lands  hereby 
let,  and  that  in  such  manner  that  they  shall  not  unduly  increase 

Muir;  during  the  currency  of  this  lease:  And  with  reference  to  muir- 
burning  the  tenant  binds  and  obliges  himself  in  no  case  to  bum 
more  in  any  one  year  than  one-tenth  part  of  the  hill  portion  of  the 
lands,  and  which  burning  shall  be  carried  out  at  the  sight  and  to 
the  satisfaction  of  the  proprietor's  gamekeeper  or  of  any  other  person 

Removal,  he  may  appoint  to  superintend  the  work:  And  at  the  expiry  or 
sooner  termination  of  this  lease  the  said  B  binds  and  obliges  him- 

(a)  Duke  of  Argyll  v.  M*" Arthur's  Trustees^  17  R.  135  ;  Buchanan  v.  Riddelly 
2  F.  544  ;  Marquis  of  Breadalbane  v.  Stetvart,  6  F.  (H.  L.)  23. 
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self  and  his  foresaids  to  flit  and  remove  themselves,  their  families, 
servants,  cottars,  goods,  and  gear  furth  of  and  from  the  said  farm 
and  lands  hereby  let,  and  to  leave  the  same  void  and  redd,  to 
the  eflfect  that  the  landlord  or  others  in  his  name  may  enter  thereto 
immediately  and  may  peaceably  possess  the  same  in  all  time  there- 
after, and  that  without  any  previous  warning  or  process  of  removing 
being  used  against  him  or  them  to  that  effect,  and  failing  their 
doing  so  they  shall  thereby  become  bound  to  pay  to  the  said  A 
or  his  foresaids  rent  at  the  rate  of  £  sterling  for  every 

day  they  shall  possess  the  lands  and  others  hereby  let  from  and 
after  the  expiry  or  sooner  termination  of  this  tack :  And  further, 
to  observe  and  fulfil  for  the  time  he  or  they  shall  remain  after  the 
expiry  or  sooner  termination  of  this  lease  all  the  other  engagements 
hereby  undertaken;  And  for  the  more  sure  payment  of  the  sums 
of  money  and  performance  of  the  stipulations  before  specified  it 
is  hereby  specially  provided  and  declared  that  no  suspension  of 
a  charge  for  payment  or  performance  thereof  shall  pass  at  the 
instance  of  the  said  B  or  his  foresaids,  but  upon  consignation  of 
the  sums  contained  in  the  said  charge:  And  Lastly,  Both  parties 
bind  and  oblige  themselves  and  their  foresaids  to  implement  and 
perform  their  respective  parts  of  the  premises  to  each  other  under 
the  penalty  of  £  sterling,  to  be  paid  by  the  party  PonaHy. 

failing  to  the  party  observing  or  willing  to  observe  the  same 
over  and  above  performance:  And  both  parties  consent  to  the 
registration    hereof  for  preservation    and   execution. — In  witness  SJ^* 

WHEREOF,   &C. 

7.  Lease  of  a  Market  Garden,  (a) 

MirnUe  of  Lease  between  A  (designation).  Heritable  Proprietor  of 
the  Subjects  hereinafter  let  (he  and  his  Heirs  and  Sitccessors  in 
the  said  Subjects  being  hereinafter  referred  to,  when  not  named, 
as  the  '* First  Party  "),  on  the  one  part ;  and  B  (designation)  Qie 
and  his  Heirs  and  Successors  being  hereinafter  referred  to,  when 
not  n^med,  as  the  ''Second  Party  "),  on  tJie  other  part 

{First)  The  First  Party  hereby  lets  to  the  Second  Party  and  his 


(a)  In  framing  a  lease  of  this  nature  reference  should  be  had  to  the  Agricul- 
tural Holdings  Acta,  1883  to  1906,  and  in  particular  to  the  Market  Gardeners 
Compensation  (Scotland)  Act,  1897,  and  the  clauses  as  to  compensation  and  other- 
wise adjusted  to  suit  the  circumstances  of  the  particular  holding  in  accordance 
with  the  agreement  of  parties. 
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heirs,  but  excluding  beirs-portioners,  tbe  eldest  heir-female  always 

succeeding    without    division,    and    also    excluding    all    assignees, 

whether  legal  or  conventional  trustees  and  managers  for  creditors, 

DeHcription  and  sub- tenants  in  any  mannei*  of  way,   All  and   Whole  (here 

of  subjects.  •^  •"  ^ 

describe  the  subjects  let),  with  the  whole  fruit  trees  and  bushes 
thereon  so  far  as  belonging  to  the  First  Party,  and  together  with 
the  relative  offices,  as  the  said  subjects  were  recently  possessed  by 
C,  all  lying  in  the  parish  of  and  County  of  ; 

and  which  lands  and  others  hereby  let  extend  to  acres 

or  thereby  imperial  measure  (but  which  measurement  is  not  guaran- 
teed by  the  First  Party);  and  that  for  the  space  of 
years  from  and  after  the  term  of  19     :   Reserving 

to  the  First  Party  the  whole  mines,  metals,  minerals,  and  mineral 
substances  in  or  under  any  part  of  the  subjects  hereby  let,  with  full 
power  to  search  for,  work,  win,  and  carry  away  the  same  at  pleasure^ 
and  also  the  whole  game,  hares,  and  rabbits  on  the  said  subjects, 
with  right  to  enter  thereon  for  the  purpose  of  shooting  and  killing 
the  same,  but  that  subject  always  to  the  provisions  of  the  Ground 
Game  Act,  1880. 
Rent  (Second)  The  Second  Party  binds  and  obliges  himself  and  his  heirs^ 

executors,  and  successors  whomsoever,  all  conjunctly  and  severally, 
to  pay  to  the  First  Party,  or  to  his  factor  or  agent  for  the  time  being, 
for  the  subjects  hereby  let,  a  rent  of  £  sterling  per  annum, 

and  that  half-yearly  at  Whitsunday  and  Martinmas  by  equal  portions^ 
commencing  the  first  payment  at  and  the  next  payment 

thereof  at  following,  and  that  in  full  of  the  rent  for  the  year 

to  ,  and  so  forth  half-yearly  and  termly  thereafter  during 

the  currency  of  this  lease,  with  a  fifth  part  more  of  each  half-yearly 
payment  of  liquidate  penalty  in  case  of  failure,  and  interest  at  the 
rate  of  5  per  cent,  per  annum  from  the  time  each  half-yearly  payment 
becomes  due  until  paid, 
obii^tiona  (Third)  The  Second  Party  hereby  accepts  of  the  whole  buildings 
ings,  Ac  and  fences  upon  the  lands  hereby  let  as  in  good  tenantable  order  and 
repair,  and  binds  and  obliges  himself  and  his  foresaids  to  keep  the 
same  in  the  like  good  order  and  repair,  and  to  leave  them  so  at  the 
expiry  of  this  lease,  and  also  regularly  to  switch  and  clean  the 
hedges  where  these  form  the  boundary  fences  of  the  subjects 
hereby  let. 

(Faurth)  The  Second  Party  binds  and  obliges  himself  and  his  fore- 
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saids  to  repay  to  the  First  Party  one-half  of  the  premium  on  a  policy 
of  insurance  against  fire  to  be  efifected  by  the  First  Party  in  his  own  insurance. 
name  over  the  buildings  and  glass-houses  on  the  subjects  hereby  let 
to  the  extent  of  £  sterling,  or  such  other  sum  as  the  First 

Party  may  from  time  to  time  consider  necessary,  and  that  yearly  at 
the  term  of  ,  along  with  the  rent  then  due,  and  with  interest 

and  penalty  as  hereinbefore  provided  with  reference  to  the  said 
rent 

{Fifth)  The  Second  Party  shall  be  bound  to  occupy  the  said  subjects  Conditions 
hereby  let  exclusively  as  a  market  garden,  or  partly  as  a  market  p**^^- 
garden  and  partly  as  an  orchard,  and  for  no  other  purpose  whatever 
unless  with  the  express  written  consent  of  the  First  Party :  And  he 
binds  and  obliges  himself  and  his  foresaids  not  to  impoverish  or 
exhaust  the  soil,  but  to  cultivate  the  same  according  to  the  rules 
of  good  horticulture  as  recognised  and  practised  in  the  district,  and 
to  keep  the  land  reasonably  clean  and  free  from  weeds,  and  in 
particular  to  prevent  such  weeds  from  seeding:  And  further,  the 
Second  Party  binds  himself  and  his  foresaids  to  apply  to  the  lands, 
either  annually  or  otherwise,  such  a  quantity  of  good  dung  as  will 
prevent  an  impoverishing  or  exhausting  of  the  soil:  The  Second 
Party  shall  also  be  bound  regularly  to  prune  and  trim  the  fruit  trees 
and  bushes  presently  growing  or  that  may  hereafter  be  planted  on 
the  subjects  hereby  let,  and  also  to  maintain  and  leave  in  good  order 
and  repair  the  roads  and  paths  used  in  connection  with  the  said 
subjects:  And  further,  to  keep  the  ditches  and  drains  clear  and 
redd  to  the  satisfaction  of  the  First  Party. 

{Sixth)  Whereas  the  glass-houses  at  present  on  the  subjects  Payment 
hereby  let  are  the  property  of  the  outgoing  tenant,  it  is  hereby  *^o^«»*c- 
agreed  that,  in  the  event  of  the  First  Party  being  required  to  pay 
to  the  outgoing  tenant  for  any  glass-houses  or  other  erections 
connected  therewith,  the  Second  Party  shall  be  bound  and  obliged 
to  pay  to  the  First  Party  and  his  foresaids  interest  at  the  rate  of 
per  cent,  per  annum  on  the  sum  so  paid  by  him  to  the 
outgoing  tenant,  which  interest  shall  be  payable  half-yearly  at 
Whitsunday  and  Martinmas,  beginning  the  first  payment  of  the 
said  interest  at  the  term  of  ,  and  with  interest  and  penalty 

as  is  hereinbefore  provided  for  with  reference  to  the  rent:  And  it 
is  hereby  declared  that  any  glass-houses  or  other  erections  left  as 
aforesaid  by  the  outgoing  tenant  shall  be  maintained  by  the  Second 
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Party,  and  shall  be  left  to  the  First  Party  or  the  next  incoming 
tenant  in  as  good  order  and  repair  as  that  in  which  the  Second 
Party  received  them,  without  any  claim  for  compensation  therefor. 

{Seventh)  The  Second  Party  hereby  agrees  not  to  erect  any  glass- 
houses or  other  erections  on  the  subjects  hereby  let  without  having 
first  obtained  the  written  consent  of  the  First  Party  thereto. 

{Eighth)  In  respect  that  the  trees  and  bushes  growing  on  the 

portion  of  the  lands  hereby  let  belong  to  the  First  Party, 

the  Second  Party  shall  be  bound  at  the  expiry  of  this  lease  to  leave 

the  said  portion  of  the  lands  hereby  let  similarly  stocked  with  trees 

and  bushes  without  being  entitled  to  any  compensation  therefor. 

{Ninth)  The  Second  Party  binds  and  obliges  himself  to  free  and 
relieve  the  First  Party  of  all  claims  at  the  instance  of  the  present 
tenant  for  compensation  for  {Ist)  unexhausted  manures,  {2nd)  fruit 
trees  and  bushes  belonging  to  and  left  by  him  in  the  ground,  {Zrd) 
strawberries  and  other  growing  crops  thereon,  and  {Mh)  division 
fences  and  shelter-hedges  so  far  as  belonging  to  him;  and  at  the 
termination  of  this  lease  the  Second  Party  or  his  foresaids  shall 
be  entitled  to  be  similarly  compensated  by  the  proprietor  or  next 
incoming  tenant,  as  such  compensation  shall  be  fixed  by  a  single 
arbiter  mutually  chosen,  or  failing  the  parties  being  able  to  agree 
upon  the  selection  of  an  arbiter,  then  by  an  arbiter  to  be  appointed 
by  tlie  Board  of  Agriculture  upon  the  application  of  either  party. 

{Tenth)  The  Second  Party  shall  remove  from  the  whole  premises 
hereby  let  at  the  expiry,  or  sooner  termination,  of  this  lease  without 
any  warning  or  other  process  of  law  to  that  effect. 

{Lastly)  Both  parties  bind  themselves  to  perform  their  respective 
parts  of  the  premises  to  each  other  under  a  penalty  of  £100  sterling, 
to  be  paid  by  the  party  failing  to  the  party  observing,  or  willing  to 
observe,  over  and  above  performance :  And  both  parties  consent  to 
the  registration  hereof  for  preservation  and  execution. — In  witness 

WHEREOF,  &C. 

Where  the  ground  leased  has  not  been  previously  occupied  as  a  market 
garden  or  orchard  the  proprietor  may  provide  that  the  tenant  should  stock 
the  ground  as  a  market  garden  and  orchard,  the  tenant  receiving  com- 
pensation therefor  from  the  landlord  or  incoming  tenant  at  his  outgoing  ; 
or  the  tenant  may  be  taken  bound  in  the  last  year  of  the  lease  to  remove 
all  the  trees,  bushes,  &c.,  planted  by  him,  to  restore  the  land  to  an 
arable  state,  and  to  level  and  plough  the  ground,  and  sow  out  the  same 
with  grass  seed.  Certain  of  the  above  clauses  may  require  modification  to 
suit  the  circumstances  of  each  case. 
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SECTION  III. 

MINERAL  LEASES. 

1.  Lease  of  Coal  and  Ironstone. 

It  is  CONTRACTED  and  agreed  between  the  parties  following — 
viz.,  A  (designation),  heritable  proprietor  of  the  lands  and  minerals 
hereinafter  mentioned  (he  and  his  heirs  and  successors  in  the  said 
lands  and  others  being,  when  not  named,  hereinafter  referred  to 
as  the  First  Party),  on  the  one  part,  and  B  (designation)  (he  and 
his  heirs  and  successors  being  hereinafter  referred  to,  when  not 
named,  as  the  Second  Party),  on  the  other  part,  in  manner  following : 
That  is  to  say,  the  said  A,  in  consideration  of  the  fixed  rent  and 
royalties,  and  other  prestations  after  written,  and  under  the  con- 
ditions, provisions  and  declarations  after  specified,  hereby  lets,  to 
the  said  B  and  his  heirs,  but  excluding  assignees  and  sub-tenants, 
legal  or  conventional,  and  creditors,  and  trustees,  liquidators,  or 
managers  for  behoof  of  creditors,  unless  with  the  consent  of  the 
first  party  in  writing :  Declaring  that  in  the  event  of  such  consent 
being  given  to  any  sub-lease  or  sub-leases  of  the  mineral  field  hereby 
let,  the  second  party  shall  remain  jointly  and  severally  liable,  along 
with  such  sub-tenant  or  sub-tenants,  for  the  whole  obligations  and 
prestations  imposed  or  incumbent  on  the  tenant  under  this  lease, 
All  and  Whole  the  whole  seams  of  coal,  including  parrot  and  gas  DeacnpUon. 
coal  and  all  blackband  ironstone,  clayband  ironstone,  fireclay  and 
common  clay,  limestone,  and  shale  (subject  to  the  exceptions  and 
reservations  aftermentioned),  lying  or  to  be  found  within  those 
parts  and  portions  of  the  lands  of  lying   in  the 

parish  of  ,  and  County  of  ,  delineated 

and  coloured  on  the  plan,  docqueted  and  signed  as 

relative  hereto,  extending  to  imperial  measure  or 

thereby,  and  bounded  as  follows — On  the  north  by  , 

on  the  east  by  ,  on  the  south  by  ,  and 

on  the  west  by  :  But  excepting  always  from  this  Exception 

of  Btone,  &c 

lease  all  freestone  or  other  stone  suitable  or  used  for  building  pur- 
poses which  may  be  found  in  the  said  lands:  And  also  excepting 
any  minerals  lying  under  and  along  the  sides  of  all  public  roads  now 
running  through  the  said  lands,  in  so  far  £ls  the  working  of  such 
minerals  is  contrary  to  law  or  beyond  the  power  of  the  said  A 
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or  his  foresaids  to  grant,  the  Second  Party  bemg  entitled  to  work 
the  same  under  and  along  such  roads  only  in  so  far  as  the  First 
Party  may  legally  work  or  confer  the  right  to  work  the  same, 
and  subject  to  the  same  conditions  in  all  respects,  provided  that  in 
the  event  of  the  Second  Party  working  under  or  within  five  yards 
of  any  road  or  roads,  'he  shall  be  bound  securely  to  pack  and  under- 
build the  ground  in  manner  customary  in  longwall  working,  so  as 
to  prevent  as  far  as  possible  any  damage  being  done  to  the  roads ; 
but  in  the  ev^nt  of  damage  being  done  to  any  road,  notwithstanding 
the  use  of  such  precautions,  the  Second  Party  shall  be  liable  therefor, 
and  shall  be  bound  to  relieve  the  First  Party  of  and  from  all  claims 
in  connection  therewith;  and  with  regard  to  minerals  lying  under 
any  public  railway  now  running  or  that  may  hereafter  be  constructed 
through  the  said  lands,  the  rights  of  the  Second  Party  with  reference 
to  the  working  of  such  minerals  shall  be  subject  to  the  provisions 
thereanent  contained  in  the  Eailway  Clauses  Consolidation  (Scotland) 
Act,  1845,  and  any  other  Acts  relating  to  railways  in  Scotland, 
but  without  prejudice  to  any  claims  which  the  Second  Party  may 
have  against  the  railway  company  or  railway  companies  forming, 
constructing  or  using  such  railway  in  connection  with  the  working 
of  the  said  minerals  hereby  let,  or  any  part  thereof :  And  also 
excepting  from  this  lease  the  minerals  under  the  dwelling-house 
and  farm-steadings  and  other  existing  covered  buildings  on  the 
lands,  and  for  a  distance  of  yards  around  the  same, 

measuring  from  the  outer  wall  of  each  house,  or  from  the  steading 
or  other  building  connected  therewith :  And  that  for  the  space  of 
SSwl?^  years  from  and  after  the  term  of  Martinmas  19     :  Bur 

DECLA.RING  that  the  Second  Party  shall  have  the  privilege  of  a  break 
at  the  expiry  of  every  period  of  years  from  and  after  the 

said  term  of  Martinmas  19  — that  is  to  say,  a  right  to  relinquish 
this  lease  at  the  expiry  of  each  period,  provided  he  shall  give  notice 
in  writing  to  the  First  Party  six  months  previous  to  the  expiry  of 
any  such  period  that  he  intends  to  avail  himself  of  the  break,  and 
provided  that  before  the  relinquishment  of  his  tenancy  under  th^e 
presents  all  rents  and  royalties  or  arrears  thereof  shall  be  paid  in 
full  to  the  First  Party,  all  damages  incurred  by  the  Second  Party 
to  any  person  or  persons  settled,  and  all  obligations  incumbent  on 
him  under  this  lease  duly  implemented :  And  declaring  that  it  shall 
not  be  competent  to  the  Second  Party  during  any  of  the  said  periods 


JOOOOOa 
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of  years  to  urge  on  the  First  Party  that  the  said  minerals  hereby  Lessee  not 

let,  or  any  of  them,  have  become  unworkable  to  profit,  and  on  that  Jj^^^^„ 

or  any  other  ground  to  seek  to  renounce  the  lease  during  the  running  JJi^to*"^" 

of  any  of  the  said  periods,  it  being  hereby  understood  that,  unless  ^"^"^ 

six  months'  notice  of  the  Second  Party's  intention  to  avail  himself 

of  any  of  the  said  breaks  shall  have  been  given,  this  lease  shall 

continue  in  full  force  until  the  next  period  of  break,  or  at  all  events 

that  the  full  fixed  or  minimum  rent  for  the  periods  repectively 

hereinafter  stipulated,  shall  continue  to  be  paid  half7yearly  during 

the  lease,  or  in  the  First  Party's  option  the  lordships  or  royalties 

after  mentioned,  unless  the  Second  Party  shall  terminate  the  lease 

at  one  or  other  of  the  periods  or  breaks  herein  provided  for,  and 

in  the  manner  herein  stipulated,  and  on  no  other  ground  shall  it 

be  in  the  power  of  the  Second  Party  to  terminate  this  lease  until 

the  natural  ish  thereof:   With  power  to  the  Second  Party  at  his  Power  to 

^  •'  work,  ao. 

own  expense,  and  under  the  exceptions  and  declarations  before 
and  after  written,  to  search  for,  work,  win,  raise,  store,  carry  away, 
and  dispose  of  the  minerals  hereby  let,  and  to  char  and  calcine 
coal  and  ironstone,  and  to  coke  coals  upon  the  ground,  and  to 
convert  blaes  and  other  refuse  from  the  pits  into  bricks,  and  for 
these  purposes  to  sink  pits,  drive  mines,  run  levels,  erect  machinery 
for  drawing  water  and  minerals,  form  and  use  railroads  and  common 
roads,  ponds,  aqueducts,  drains  and  water-courses,  and  erect  houses 
or  other  buildings  for  the  purposes  of  the  works,  and  for  the 
occupation  of  the  miners,  workmen,  and  others  engaged  on  the 
mineral  field  hereby  let ;  but  the  Second  Party  shall  not  be  entitled 
to  use  for  the  purposes  of  the  said  works  any  existing  covered  drains, 
formed  or  laid  through  the  said  lands  for  agricultural  purposes, 
except  with  the  express  consent  of  the  First  Party:  Declaring  use  of  roaj 
that  the  landlord  and  his  agricultural  or  other  tenants  shall  have  *=• 
right  to  use  for  all  agricultural  and  other  purposes  any  roads 
that  may  be  formed  by  the  Second  Party  upon  the  said  lands 
As  ALSO  to  use  any  railways,  sidings  or  tramways  which  may  be 
constructed  by  the  Second  Party  thereon,  but  in  the  event  of  such 
railways,  sidings  or  tramways  being  used  by  the  tenants  of  any  other 
minerals,  or  of  quarries,  or  sand,  or  gravel  pits,  under  the  First  Party, 
they  shall  only  be  entitled  to  such  use  thereof  as  will  not  interfere 
with  the  working  of  the  Second  Party's  business,  and  upon  payment 
of  a  fair  share  or  proportion  of  the  annual  cost  of  maintaining  the 
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same  as  such  fair  share  or  proportion  shall,  failing  agreement  between 

Sly  to*r°^e  ^^®  parties,  be  fixed  by  arbitration :  With  liberty  also  to  the  Second 

hofneS    Party  to  make  use  of  whatever  sand,  clay  or  freestone  he  may  find 

^'      in  the  workings,  or  in  situations  on  the  lands  within  the  bounds  of 

this  lease,  to  be  pointed  out  by  the  First  Party,  for  the  use  of  the 

colliery,  or  for  the  erection  of  workmen's  houses  or  other  houses  and 

buildings  to  be  used  in  connection  with  the  colliery,  and  that  without 

paying  any   rent   or   lordship   to   the    First    Party   therefor:    But 

DECLARING   that   the  Second  Party  shall   not  be  entitled  to  take 

sand,  clay,  or  freestone  free  of  rent  or  lordship  as  aforesaid,  except 

for  the  purposes  and  in  the  manner  herein  specified,  and  that  in 

all  cases  he  shall  be  bound  to  pay  and  free  and  relieve  the  First 

Party  of  all  claims  for  surface  or  other  damages  (to  whomsoever 

incurred)  arising  from  the  taking  of  such  sand,  clay  or  freestone 

from  any  part  of  the  said  lands;   and  with   power  also   to   form 

hills  for  depositing  the  said  coal,  ironstone  and  other  minerals,  and 

for  depositing  debris  resulting  from  the  working  of  the  colliery,  and 

for  charring,  burning   and   calcining   the   said  coal   and   ironstone, 

Lwseetoin-and  for  coking  coals:   And   the  Second  Party  hereby  binds  and 

jure  ground  "  *f  >/ 

^"littfe^M*  OBLIGES  himsclf  to  couduct  and  carry  on  all  operations  hereby 
poasibie.  authorised,  so  as  to  do  as  little  injury  as  may  be  to  the  ground 
within  which  the  minerals  hereby  let  are  situated,  and  to  the  houses, 
ponds,  drains,  water-courses,  roads,  fences,  woods  and  crops  thereon ; 
and  any  railways  to  be  made  by  the  Second  Party  shall  be  laid  off 
so  as  not  to  occasion  intersection  or  severance  or  to  injure  the  said 
lands  or  the  farm  or  other  operations  thereon:  And  the  Second 
Party  shall  be  bound  to  provide  in  connection  with  the  construction 
of  such  railways  proper  level-crossings,  accesses,  bridges,  or  other 
accommodation  works  for  the  use  of  the  First  Party  and  his  agri- 
cultural tenants  and  others,  at  such  pla<je  or  places,  and  according 
to  such  plans  or  specifications  as  shall  be  pointed  out  and  approved 
of  by  his  factor  for  the  time:  And  declaring  also  that  all  houses 
or  buildings  for  workmen  and  others  employed  in  working  the 
minerals  hereby  let,  shall  be  erected  on  the  said  lands  only  on 
suitable  sites,  to  be  approved  of  by  or  on  behalf  of  the  First  Party : 
Restriction  And   the   Sccoud  Party  shall  not  be  entitled  to  sink  pits  or  to 

as  to  sitna-  •'  ^ 

buUdin«**  break  the  surface  of  the  ground,  or  to  make  any  coal-hills,  char- 

**^  hills,  soilbanks,  railroads,  tramways,  or  other  roads,  ponds,  aqueducts, 

drains,  or  water-courses,  or  to  carry  on  any  other  surface  operations 
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of    any  sort  whatever,   or  to  erect  any  engine-houses  or    other 
buildings  within  the  distance  of  yards  from  the  present 

farm-steading  of  (specify),  and  yards  from  any  other 

house  now  on  the  lands  in  which  the  minerals  hereby  let  are  situated, 
or  which  may  be  erected  in  substitution  for  any  houses  now  on  the 
lands,  such  substituted  houses  being  upon  or  immediately  adjoining 
to  the  present  sites,  of  the  houses;  and  declaring  further  that  all 
pits  to  be  sunk  or  mines  driven  by  the  Second  Party  in  virtue  of 
this  lease  shall  be  at  such  places  only  as  shall  be  approved  of  by 
or  on  behalf  of  the  First  Party :  And  .it  is  also  hereby  provided  ^*5^^"  ^ 
and  declared  that,  except  as  hereinafter  provided  for,  the  Second 
Party  shall  be  bound  to  leave  a  barrier  of  not  less  than  five  yards 
in  breadth  between  his  workings  and  those  of  any  adjoining  pro- 
prietor  or   tenant   (including  other  mineral   tenants   of   the  First 
Party)  where  the  works  of  the  Second  Party  shall  approach  those 
of  such  adjoining  proprietors  or  tenants ;  and  that  for  the  purpose 
of  preventing  injury  to  the  future  working  of  the  minerals  hereby 
let,  or  the  workings  of  other  proprietors  or  tenants,  by  the  inflow 
of  water  or  otherwise :  But  declaring,  nevertheless,  that  the  Second  power  to 
Party   shall  have  power  and  liberty   to   work  minerals   lying  in  communi- 
other  lands  than  those  contained  in  this  lease,  from  pits  made  in  ^JJ^^^^^^.^®' 
the  said  First  Party's  lands,  and  also  to  work  the  minerals  hereby  **^°^- 
let  from  pits  in  other  lands  than  those  before  mentioned,  and  to 
form    connections   with    adjoining    workings    for    the    purpose    of 
obtaining  a  second  outlet   from  the  mineral  workings   under   this 
lease,  as  required  by  any  law  that  is  now  or  may  hereafter  be  in 
force,  but  always  with  and  under  the  stipulations  after  written: 
And  it  is  agreed  that  the  Second  Party  may  make  and  use  any 
roads,  tramways,   or  railways,  both  above  and  below  ground,  for 
the  conveyance  of  other  minerals  than  those  raised  from  the  mineral 
field  hereby  let,  on  payment  of  wayleave  at  the  rate  of 
per  ton   on  all  minerals  so  carried:   But  it  is  hereby  expressly J^iuonij^^ 
DECLARED  that  the  foresaid  power  to  work  the  minerals  hereby  let  n^hferSS^ 
from  pits  in  other  lands,  and  to  work  minerals  in  other  lands  from  i^lsee.^ 
pits  in  the  First  Party's  lands,  and  to  use  railways  and  tramways 
in  and  on  the  said  lands  for  conveying  minerals  of  other  lands,  is 
restricted  to  other  lands  and  minerals  held  at  the  time  of  use  by 
the  Second  Party ;  and,  save  as  before  agreed  on,  the  Second  Party 
shall  have  no  power  or  liberty  to  communicate  any  of  the  pits  or 
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mines  in  the  First  Party's  lands,  or  any  workings  under  the  same, 
to  any  neighbouring  proprietors  or  tenants,  or  any  other  person, 
without  the  previous  consent  in  writing  of  the  First  Party:  And 
it  is  also  specially  provided  and  declared  that  no  miners  or  other 
workmen  employed  by  the  Second  Party  shall  be  allowed  to  keep 
a  dog,  and  that  any  of  the  said  miners  or  workmen  found  trespassing 
on  any  part  of  the  lands  of  ,  or  poaching,  shall  be 

warned  by  the  Second  Party  for  the  first  offence,  and  for  any  sub- 
sequent offence  shall  be  instantly  dismissed  from  his  service  and 
not  again  engaged  by  him.  or  on  his  behalf  in  any  capacity ;  and 
printed  notices  forbidding  trespassing  and  poaching  under  pain  of 
dismissal  shall  be  kept  posted  at  the  works  of  the  Second  Party: 

diS™^  Which  lease,  with  and  under  the  conditions,  provisions,  restrictions 
and  declarations  before  and  after  written,  the  First  Party  binds  and 
ORLIGES  himself  and  his  successors  and  representatives  to  warrant 

Existence    to  the  Second  Party  at  all  hands:  Declaring  always  that  the 

and  quality  "* 

of^minerate  First  Party  does  not  warrant  the  existence  or  quality  of  the  coal, 

^®®**  ironstone,  or  other  minerals  in  the  foresaid  lands,  nor  the  correct- 

ness of  any  plans  or  information  which  may  have  been  communi- 
cated to  the  Second  Party  regarding  the  said  minerals;  the 
obligation  and  engagement  hereby  undertaken  by  the  First  Party 
being  only  that  in  case  coal,  ironstone,  or  other  minerals  of  the 
nature  hereinbefore  specifically  let  shall  be  foimd  within  the  said 
lands,  the  same  shall  be  and  are  hereby  let  to  the  Second  Party 
upon  the  terms  and  under  the  conditions  before  and  after  written, 

^^^^  and  no  further:  For  which  causes  and  on  the  other  part,  the 
said  B  binds  and  obliges  himself  and  his  heirs,  executors,  and 
representatives  whomsoever,  all  conjunctly  and  severally,  to  make 
payment  to  the  said  A,  his  heirs,  executors  and  representatives 
whomsoever,  or  to  his  or  their  assignees,  or  to  his  or  to  their 
factor  or  others  having  their  authority  to  receive  the  same,  of  the 

Lordships,  fixed  rent  or  lordships  and  royalties  aftermentioned,  videlicet — (First) 
For  the  first  two  years  of  this   lease,  videlicet,  from  the  term  of 

to  the  term  of  no  fixed  rent  shall  be 

exigible,  but  during  that  period  the  said  tenant  and  his  foresaids 
shall  pay  lordship  or  royalty  at  the  rates  hereinafter  specified  on 
all  minerals  worked  from  the  said  lands,  together  with  rent  for 
land  used  or  occupied,  and  surface  or  other  damages  in  respect  of 
said  working,   all   at   the   rates   and   in    the   manner    hereinafter 
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mentioned:  {Second)  From  and  after  the  said  term  of 
until  the  termination  of  this  lease,  whether  the  same  shall  arise 
from  the  natural  ish  thereof  or  from  the  tenant's  taking  advantage 
of  the  provisions  hereinbefore  written  with  reference  to  breaks,  a 
fixed  or  minimum  rent  of  £  sterling  per  annum, 

which  fixed  or  minimum  rent  shall  be  payable  to  the  landlord  at 
the  terms  and  in  the  manner  after  specified  whether  the  tenant 
shall  work  the  said  minerals  or  any  of  them  or  not :  {Third)  In  the 
option  of  the  landlord  and  in  lieu  of  the  said  fixed  or  minimum 
rent  the  following  lordships  or  royalties  upon  all  minerals  which 
shall  be  wrought  and  raised  out  of  the  said  lands  and  carried  away 
therefrom,  and  also  upon  all  minerals  which  shall  be  wrought  and 
raised  out  of  the  said  lands  and  consumed  or  manufactured  upon 
the  ground  thereof  imder  the  provisions  of  this  lease  during  all 
the  years  and  terms  thereof,  and  that  free  of  all  cost,  expense,  or 
deduction,  except  as  after  mentioned,  indelicetj{a)  primo,  when  the 
average  selling  price  at  the  pit-head  for  the  six  months  from 
Martinmas  to  Whitsunday,  and  similarly  from  Whitsunday  to 
Martinmas  following,  of  aU  coal  and  dross  raised  and  sold  from 
the  said  lands  is  under  shillings  per  ton,  a  lordship 

or  royalty  of  pence  for  each  quantity  of  twenty 

hundredweights  of  main  coal,  and  of  pence  for  each 

quantity  of  twenty  hundredweights  of  other  coal  so  raised  and  sold, 
or  wrought  out  and  consumed,  or  manufactured  on  the  ground  of 
the  said  lands;  secundo,  when  the  average  selling  price  at  the  pit- 
head of  all  coal  and  dross  raised  and  sold  as  aforesaid  for  the  six 
months  from  Martinmas  to  Whitsunday,  and  similarly  from  Whit- 
sunday to  Martinmas  following,  as  aforesaid,  is  over 
shillings  and  under  shillings  per  ton,  then  a  lordship 

or  royalty  of  pence  for  each  quantity  of  twenty 

hundredweights  of  all  coal,  whether  main  coal  or  other  coals„ 
wrought  and  raised  out  of  the  said  lands,  and  sold  or  consumed 
and  mauiufactured  thereon;  tertio,  when  the  average  selling  price 
at  the  pit-head  for  the  periods  foresaid  of  all  coal  and  dross 
raised  and  sold  as  aforesaid  is  shillings  per  ton  of 

twenty  hundredweights  or  upwards,  the  lordship  or  royalty  payable 
upon   all  coal  sold,  consumed,  or  manufactured  as  aforesaid,  shall 

(a)  In  this  example  the  royalties  are  made  dependent  on  the  selling  price,  but 
it  is  not  unusual  to  fix  them  at  a  definite  sum,  and  wholly  irrespective  of  price, 
fluctuations. 
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be  one-ninth  (or  as  the  case  may  be)  of  the  selling  price  at  the 
pit-head  as  aforesaid;  qiuirto,  the  lordships  or  royalties  payable 
upon  coke  or  coked  coal  shall  be  the  same  as  those  payable 
or  the  time  in  terms  of  this  lease  upon  all  coal  and  dross  from 
which  such  coke  is  made,  and  the  quantities  of  coal  and  dross  put 
into  the  coking  ovens  daily  shall  be  entered  in  the  books  of  the 
said  colliery  as  of  the  same  quality  and  price  as  if  the  same  had 
been  sold  and  removed  from  the  pit-head  in  the  raw  state ;  quirUo, 
on  blackband  ironstone  calcined  a  lordship  or  royalty  of 
per  ton  of  twenty-two  and  one-half  hundredweights  for  each  day  that 
the  price  of  pig-iron  warrants  G.  M.  B.  in  the  Glasgow  market  is 
under  shillings  per  ton;  when  the  price  is 

shillings  and  under  shillings,  pence  per  ton; 

when  the  price  is  shillings  and  under  shillings, 

pence  per  ton;  and  so  on,  rising  and  falling 
pence   per  ton  of  said  weight  for  every  daily  rise  or  fall  in  the 
price  of  said  pig-iron  in  the  said  market  of  shillings 

per  ton  above  the  said  minimum  price  of  shillings  per 

ton;  sextOy  on  clayband  ironstone  calcined  pence  per 

ton  of  twenty-two  and  one-half  hundredweights  for  each  day  that 
the  price  of  pig-iron  warrants  G.  M.  B.  in  the  Glasgow  market  is 
under  shillings;  when  the  price  is  shillings 

and  under  shillings,  pence  per  ton ;   when 

shillings  and  under  shillings, 

pence  per  ton;  and  so  on,  rising  and  falling  pence  per 

ton  of  said  weight  for  every  daily  rise  or  fall  in  the  price  of  said 
pig-iron  in  said  market  of  shillings  per  ton  above  the 

said  minimum  price  of  shillings  per  ton;  septimo,  for 

ironstone  taken  away  raw,  lordships  at  the  same  proportional  rates 
as  for  calcined  ironstone ;  and  octavo,  for  the  other  minerals  hereby 
let  the  following  royalties  or  lordships,  videlicet,  for  limestone  raw 

pence  per  ton  of  twenty  hundredweights,  for  iSreclay 
pence  per  ton  of  twenty  hundredweights,  for  common 
clay  pence  per  ton  of  twenty  hundredweights,  for 

shale,  yielding  above  thirty  gallons  of  crude  oil  per  ton, 
pence  per  ton  of  twenty  hundredweights,  for  shale  yielding  under 
thirty  gallons  of  crude  oil  per  ton  pence  per  ton  of  twenty 

hundredweights,  for  cannel  coal  or  gas  coal  one- tenth  of  the  selling 
price  thereof  at  the  pit-head,  for  composition  bricks  pence  per 

thousand,  for  drain  and  roofing  tiles  pence  per  thousand. 


payment. 
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and  for  cement  pence  per  ton  of  twenty  hundredweights: 

Providing  and  declaring  always,  as  it  is  hereby  expressly  provided 
and  declared,  that  in  addition  to  the  said  rents  or  lordships  the  tenant 
shall  be  bound  to  supply  the  landlord  with  tons  of 

coal  annually  (or  such  lesser  quantities  as  he  may  desire)  at  the 
price  of  shillings  per  ton  at  the  pit-head,  which  coal 

shall  be  free  of  lordship:  Which  fixed  rent  or  lordships  shall  be  Rums  of 
payable  to  the  First  Party  at  two  terms  in  the  year,  Whitsunday 
and  Martinmas,  in  manner  following:   That  is  to  say,  by  equal 
portions  in  the  case  of  the  said  fixed  rent  of  £  sterling, 

beginning  the  first  term's  payment  thereof  at  the  term  of  Whit- 
sunday 19  ,  for  the  half-year  immediately  preceding,  and  the 
next  term's  payment  at  the  term  of  Martinmas  19  following,  and 
so  forth,  half-yearly,  termly  and  proportionally  thereafter,  during 
the  currency  of  this  lease,  and  that  as  a  general  payment  to 
account  of  the  rents  and  lordships  for  the  half-year  preceding 
each  of  the  said  terms  respectively,  during  the  period  foresaid, 
with  a  fifth  part  more  of  each  term's  payment  of  liquidate  penalty 
in  case  of  failure  in  the  punctual  payment  thereof  and  the  interest 
of  each  termly  payment  at  the  rate  of  five  per  centum  per  annum, 
from  the  respective  terms  of  payment  of  the  same  during  the  non- 
payment thereof:  And  so  soon  as  the  Second  Party  shall  be  in  a 
position  to  make  up  and  render  to  the  First  Party  his  accounts 
and  returns  for  each  year  (which  accounts  and  returns  shall  always 
be  made  up  and  rendered  within  at  least  four  weeks  after  the  term 
of  Martinmas),  he  shall  pay  to  the  First  Party  the  balance  of  rents 
and  lordships  if  any  shown  by  the  said  accounts  and  returns  to  be 
due  to  him,  which  yearly  accounts,  when  audited  and  checked  by 
or  on  behalf  of  the  First  Party  and  found  correct,  shall  be  held 
to  be  an  accurate  and  conclusive  statement  of  the  rents  and  lordships 
payable  by  the  Second  Party  to  the  First  Party  under  these  presents 
for  or  in  respect  of  the  year  to  which  such  accounts  and  returns  shall 
be  respectively  applicable,  beginning  the  first  payment  of  the  said  lord- 
ships, if  any,  at  the  term  of  Martinmas  19  for  the  year  from  the 
foresaid  term  of  entry  under  these  presents  up  to  the  said  term  of 
Martinmas  upon  all  or  any  minerals  wrought  by  the  Second  Party 
during  the  said  period,  and  the  next  year's  payment  at  Martinmas  19 
for  the  year  preceding  that  term,  and  so  forth,  yearly  thereafter  during 
the  currency  of  this  lease,  with  a  fifth  part  more  of  the  said  lord- 
ships due  at  each  term  of  liquidate  penalty  in  case  of  failure  in  the 
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punctual  payment  thereof  at  the  terms,  and  in  the  manner  above 
specified,  and  interest  at  the  foresaid  rate  of  five  per  centum  per 
annum  on  each  term's  payment  from  the  date  that  the  same  shall 
fall  due  in  terms  of  the  provisions  hereof  until  paid :  But  declaring 
that  the  First  Party  shall  always  have  the  option  of  exacting  either 
the  fixed  rent  or  the  lordships  or  royalties  payable  under  these 
presents  in  any  year,  as  he  may  elect  prior  to  the  thirty-first  day  of 
December  in  that  year,  and  any  payments  which  may  have  been 
previously  made  by  the  Second  Party  on  account  of  the  rents  and 
lordships  for  the  year  ending  at  the  immediately  preceding  term  of 
Martinmas  shall  be  deemed  to  have  been  payments  to  account  of 
the  fixed  rent  or  of  the  lordships  according  to  the  election  to  be 
made  by  the  First  Party  as  at  or  prior  to  the  date  foresaid :  And  it 
is  hereby  agreed  and  declared  that  in  case,  in  any  year  during 
the  currency  of  this  lease,  the  lordships  on  the  minerals  wrought  under 
this  lease  for  the  twelve  months  preceding  any  term  of  Martinmas 
shall  fall  short  of  the  fixed  rent  exigible  in  the  Firat  Party's  option 
in  lieu  of  such  lordships,  and  the  said  fixed  rent  shall  have  been  paid 
by  the  Second  Party,  he  shall  be  allowed  to  work  up  the  amount 
of  the  deficiency  out  of  the  excess  of  the  said  lordships  over  fixed 
rents  during  any  subsequent  year  of  this  lease:  And  it  is  hereby 
further  provided  and  declared  that  the  Second  Party  shall  be  bound 
during  the  first  two  years  of  this  lease,  and  in  any  case  before  he 
shall  be  entitled  to  take  advantage  of  the  first  of  the  breaks  herein- 
before provided  for,  to  put  down  at  his  own  expense  not  less  than 
three  bores  to  the  main  coal  on  sites  to  be  approved  of  by  or  on 
behalf  of  the  First  Party,  and  that  to  a  depth  sufficient  to  prove 
the  existence  and  thickness  of  the  said  main  coal,  and  to  exhibit 
the  journals  of  such  bores,  and  furnish  copies  to  the  First  Party 
whenever  called  upon  to  do  so :  And  for  ascertaining  the  quantities, 
and  where  necessary  the  different  qualities  or  descriptions  of  the 
coal  and  ironstone  and  other  minerals  wrought  out  of  the  said  lands, 
and  the  amount  of  the  lordships  payable  for  the  same  as  hereinbefore 
stipulated,  the  Second  Party  hereby  binds  and  obliges  himself  to 
keep  or  cause  to  be  kept  regular  and  accurate  books,  and  to  enter 
or  cause  to  be  entered  daily  therein  distinct  and  exact  accounts 
of  the  whole  coals,  ironstone,  and  other  minerals  raised  or  put  out  of, 
and  removed  from,  consumed,  and  manufactured  upon  the  foresaid 
lands;  which  accounts  shall  specify  the  quantities  of  each  class  of 
minerals  raised  or  put  out  at  each  pit  or  mine  from  the  said  lands^ 
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and  the  quantities  thereof  sold  or  carried  off  in  the  raw  state,  or  con- 
sumed or  manufactured  on  the  lands,  with  the  names  of  the  colliers 
and  miners  employed  in  working  or  putting  out  the  minerals ;  and 
the  exact  quantities  wrought  and  put  out  by  each  collier  and  miner, 
or  company  of  colliers  and  miners ;  and  the  different  qualities  or 
descriptions  of  the  said  minerals,  and  in  the  case  of  substances  not 
being  coal  or  ironstone,  the  lordship  on  which  depends  on  the  selling 
price  thereof,  the  quantities  of  each  class  of  such  substances  raised, 
the  quantities  sold,  and  the  quantities  used  by  the  tenant,  and  the 
names  and  addresses  of  all  purchasers  to  whom  such  substances 
are  sold,  the  quantities  sold  to  each,  and  so  far  as  necessary  for 
regulating  the  lordship,  the  prices  received;  And  in  the  event  of  ProTtiionfor 

ttiO  0flJB6  of 

the  second  party  making  communications  with  any  other  lands,  and  oommanioa- 

of  the  minerals  hereby  let  being  wrought  from  pits  on  any  other  o**»«' *»"^- 

lands,  or  in  the  event  of  minerals  from  other  lands  being  wrought 

from  pits  in  the  said  first  party's  lands,  the  accounts  of  the  output 

and  sales  of  all  such  minerals  so  worked  in  conjunction  shall  be 

exhibited  to  the  first  party  along  with  the  accounts  of  those  from  the 

lands  contained  in  this  lease,  and  care  shall  be  taken  to  separate 

and  keep  distinct  the   minerals  obtained   from   the  mineral  field 

hereby  let,  from  any  minerals  obtained  from  any  other  lands ;  and 

the  tenant  shall  enter  the  said  minerals  in  separate  books  to  be  kept 

for    the    purpose,   and    shall    distinguish    the    daily   output   and 

disposal  of  the  minerals  raised  from  each  mineral  field;  and  thewei^gof 

tenant  shall  take  care  that  each  hutch  of  minerals,  as  it  is  drawn 

firom  the  pit  or  mine,  shall  be  accompanied  by  a  tally  indicating 

the  name  of  each  miner  or  company  of  miners  sending  the  same  up 

the  pit  or  mine,  and   each   hutch   of  minerals  shall  be  carefully 

weighed  at  the  pit  or  mine  mouth,  and  the  weight  thereof,  and  miners 

or  company  of  miners'  names  entered  in  the  output  books  of  the 

respective  proprietors,  so  that  the  output  of  each  miner  or  company 

of  miners  may  be  readily  traced,  checked,  and  correctly  accounted 

for  to  each  proprietor,  to  the  same  effect  as  if  drawn  up  his  own  pit 

or  mine,  and  the  said  first  party  shall  have  power,  for  his  own  satis- 

£Eiction,  at  any  time  and  as  often  as  he  may  think  proper,  to  have  an 

inspection  made  of  the  books,  plans,  and  workings  of  the  minerals 

adjoining  the  mineral  field  hereby  let;  and  the   quantities  of  all 

the  minerals  wrought  under  this  lease  shall  be  ascertained  by  a 

correct  steelyard  or  steelyards  which  the  second  party  hereby  binds 
JUB.  s, — h  30 
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himself  to  keep  at  the  works  in  proper  working  order  and  at  suitable 
places  for  that  purpose,  and  to  have  adjusted  from  time  to  time  to 
the  satisfaction  of  the  first  party;  and  the  books  and  accounts  of 
the  second  party,  together  with  the  returns  to  be  made  up  by  him 
therefrom,  shall  be  exhibited  and  produced  to  the  first  party  or 
to  his  factor  or  agent  or  any  one  appointed  by  him  at  the  half-yearly 
settlement  of  the  rent  or  lordships,  which  shall  be  made  at  the 
terms  of  Whitsunday  and   Martinmas  of  each  year  for  the  year 
preceding,  and  shall  at  all  times  be  open  at  the  works  to  him  or 
his   &ctor  or  agent,   for   inspection  and  examination,  or  for  their 
Acoonnuto  taking  copies  or  excerpts  therefrom :  And  the  second  party  further 
r*"**^hStf    bereby  binds  and  obliges  himself  to  furnish  and  transmit  to  the 
yeMTiy.        ^^st  party,  or  to  any  person  appointed  by  him,  at  the  end  of  every 
half-year  during  the  currency  of  tbis  lease  from  the  commencement 
thereof,  an  accurate  and  particular  account  of  the  whole  minerals 
wrought   and   put  out   of  and  removed   from   the  said    lands,  or 
consumed  or  manufactured  upon  the  same  as  aforesaid,  during  the 
half-year  immediately  preceding,  showing  the  diflferent  particulars 
above  specified  and  required  to  be  entered  in  the  books  to  be  kept 
by  the  second  party  as  before  mentioned,  which  accounts  shall  be 
signed   by  the   second   party,  or  by  his  manager  or  other  person 
employed  by  him  at  the  pits  or  mines,  and  the  same,  or  an  account 
of  the  lordships  due  to  the  first  party  in  terms  hereof,  made  up  from 
the   second   party's  books  and   accounts,  or  abstracts  of  accounts, 
signed  by  the  first  party  or  his  factor  or  agent  for  the  time,  shall 
be  sufficient  to  constitute   and  ascertain   the  amount  of  the  said 
lordships  which  shall  at  any  time  be  due  by  the  second  party,  as 
a  charge  against  the  second  party,  upon  which  diligence  may  pass 
Say^kfor  ^^^  payment  thereof:  And  it  is  hereby  provided  and  declared 
deciantioB.  ^^^^  ^^^  ^^^  p&^ty  shall  bavo  right  at  all  times,  or  at  any  time,  to 
require   the   solemn   declaration  (substituted  for  oaths  by  Act  of 
Parliament)  of  the  second  party,  or  of  the  managers  or  hillsmen 
acting  for  him,  or  of  any  other  person  or  persons  employed  in  the 
output  of  the  minerals  hereby  let,  or  to  require  and  take  by  the 
railway  weights  or  otherwise  such  other  information  and  evidence 
consistent  with  law  as  the  first  party  shall  think  fit  with  regard  to 
the  justness  and  accuracy  of  the  said  books  and  accounts  to  be  kept 
Landlord     and  fumished  as  aforesaid ;  and  the  first  party  shall  have  power  if 

may  appoint 

acheck.       he  thiuks  proper  to  appoint  a  check-grieve  or  clerk  on  each  or  any 
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of  the  coal-hills  or  mines,  at  his  own  expense,  for  the  purpose  of 
keeping  accounts  of  the  quantities  and  descriptions  of  the  said 
minerals  put  out  from  the  lands  and  carried  away  therefrom,  or 
consumed  or  manufactured  upon  the  same  as  aforesaid,  which 
accounts  may  be  compared  daily,  weekly,  or  monthly,  if  required, 
by  the  first  party  or  by  his  check-grieves,  factors,  or  agents,  with  the 
books  kept  by  the  second  party  ;  and  also  to  erect  at  his  own 
expense  any  weighing-machines  he  may  think  fit  upon  the  ground, 
at  places  suitable  and  convenient  for  the  second  party,  or  upon  any 
railway  or  tramway  formed  or  to  be  formed  through  the  said  lands 
by  the  second  party,  for  the  purpose  of  checkiDg  the  quantities  of 
the  said  minerals,  upon  which  the  said  second  party  shall  allow 
the  said  minerals  to  be  weighed  if  required,  or  the  said  quantities 
may  be  checked  or  ascertained  in  the  option  of  the  first 
party  by  the  weights  appearing  in  the  books  of  the  Com- 

panies, or  other  public  railway  over  which  the  said  minerals  shall 
be  carried,  and  the  lordships  payable  under  this  lease  may  accord- 
ingly be  charged  on  the  weights  to  be  ascertained  in  any  of  the 
ways  before  mentioned  in  the  option  of  the  first  party :  And  it  is  Royalties  to 

.  JT        ./  betaken 

DECLARED  that  royalties,  and  not  the  fixed  rent,  shall  be  taken  by  when  they 

•^  ^  -^  exceed  fixed 

the  first  party  in  every  year  when  the  royalties  exceed  the  fixed '®°^- 
rent:  And  it  is  further  provided  and  declared  that  no  lordship  ^'o  loTdship 

'■   on  coal  need 

shall  be  charged  or  chargeable  upon  the  coal  used  in  the  houses  of  ^jg^*^' 
the  managers,  or  colliers,  miners,  and  others  employed  in  working 
the  minerals  hereby  let,  or  upon  the  coal  used  for  ventilation  of  mines, 
for  hill-fires,  for  the  furnaces  of  steam-engines,  or  for  calcining  the 
ironstone  raised  from  the  lands,  or  for  the  making  of 'bricks,  but 
the  quantity  of  coal  allowed  to  each  miner  or  labourer  shall  not 
exceed  cwts.  per  month :  And  it  is  hereby  DECLARED 

that  not  more  than  one- tenth  of  the  total  output  of  coal  raised 
annually  from  the  said  lands,  the  minerals  in  which  are  hereby  let 
shall  be  free  of  lordship  in  any  period  of  six  months  for  the  pur- 
poses immediately  hereinbefore  specified :  And  further,  that  if  any 
coals  wrought  from  other  lands  shall  be  raised  by  pits  in  the  lands 
the  minerals  in  which  are  hereby  let,  such  properties  shall  be 
charged,  their  proper  share  of  such  free  coal  in  proportion  to  output 
and  no  royalties  shall  be  charged  on  bricks  or  tiles  used  in  con- 
nection with  the  colliery  either  above  or  below  ground.     And  the  Tenant  to 

pay  damages 

second  party  hereby  binds  and  obliges  himself,  over  and  above  the  caused  by 

*■        "  "  workings, 
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foresaid  rent  or  lordships,  to  pay  to  the  first  party,  and  to  the 
tenants  and  occupiers  of  the  lands  under,  upon,  and  adjoining  which 
the  working  and  operations  under  this  tack  are  to  be  carried  on, 
and  of  the  houses,  buildings,  walls,  and  fences  thereon,  or  other 
parties  having  right  to  claim  the  same  respectively,  all  damages  of 
whatever  kind  which  may  be  done  or  occasioned  by  the  workings 
and  operations  of  the  second  party  to  the  surface  of  the  said  lands, 
and  to  the  crops  and  pasture  thereon  and  produce  thereof,  and  to 
the  woods,  plantations,  walls,  fences,  and  others,  and  to  the  houses, 
buildings,  drains,  wells,  watering-places,  reservoirs,  and  erections  at 
and  to  re-     present  existing  thereon,  and  to  free,  relieve,  and  indemnify  the  first 

Ueve  land-  j  i»  i  • 

ciidiuf  b      P*^y  ^^  ^^^  iTom  all  claims  for  compensation  for  or  in  respect  of  any 
^^^       such  damages  at  the  instance  of  any  person  or  persons  whatsoever,  and 
of  all  loss  and  expenses  which  may  be  incurred  by  the  first  party  on 
account  or  by  reason  of  such  claims,  and  also  to  pay  to  the  first 
party  a  yearly  rent  or  compensation  at  the  rate  of  £  per  acre 

per  annum  for  all  ground  broken,  taken,  or  appropriated  by  the 
second  party  for  the  purposes  of  this  lease,  including  in  such  pur- 
poses pits  and  spoil  banks,  engine-houses,  miners'  houses,  or  other 
buildings,  waggon  roads,  common  roads,  or  otbers  in  any  manner  of 
way,  beginning  the  first  payment  of  such  yearly  rent  at  the  term 
of  Martinmas,  19  ,  for  so  much  ground  as  shall  have  been  taken 
and  occupied  during  the  preceding  year,  and  so  on  yearly  thereafter 
at  the  term  of  Martinmas  in  each  year  for  the  extent  of  ground 
which  may  be  taken  from  time  to  time  during  the  currency  of  this 
lease,  or  until  such  ground  shall  have  been  restored  in  manner 
hereinafter* provided:  And  the  second  party  shall  also  settle  with 
the  agricultural  tenants  of  the  first  party  for  and  in  respect  of  any 
such  claims  for  land  so  taken,  which  may  at  present  be  let  on  lease 
to  or  possessed  or  occupied  by  them,  and  at  the  end  of  the  present 
agricultural  leases  thereof,  such  land  shall  be  paid  for  by  the  second 
party  to  the  first  party  yearly  as  aforesaid  at  the  said  term  of 
Martinmas  in  each  year  at  the  rate  hereinbefore  specified  with 
respect  to  land  in  the  natural  possession  or  occupation  of  the  first 
party,  and  in  the  event  of  injury  or  damage  being  caused  to 
any  of  the  steadings,  houses,  or  other  buildings  presently  existing 
upon  the  said  lands  or  to  any  houses  or  other  buildings  to  be 
hereafter  erected  in  substitution  therefor  by  the  working  of  minerals 
under  or  adjacent  to  the  same,  the  second  party  shall  be  bound. 
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to  pay  the  expense  of  repairing  such  damage  as  the  same  shall 
be  instructed  by  a  statement  under  the  hand  of  the  first  party 
or  his  factor  or  agent  for  the  time:  And  at  the  expiry  or  sooner 
termination  of  this  lease,  the  second  party  shall  be  bound  to  pay 
(x>mpensation  for  land  damaged  according  to  the  extent  of  the 
dama£:e,  or  to  restore  or  pay  to  the  first  party  the  sum  requisite  for  Also  to  pv 

^   '  ^   '^  r       ./  ^    ^  compensa* 

restoring  all  ground  occupied  or  damaged  to  a  state  fit  for  agriculture  ^liJ^^,** 
or  pasture  not  inferior  to  its  state  prior  to  being  so  occupied  or***™**®^ 
damaged  and  that  at  the  termination  of  the  lease  or  when  no 
longer  necessary  for  the  use  of  the  works,  and  to  restore  or  pay  for 
restoring  all  fences  broken  or  injured  by  the  second  party  to  their 
former  state,  as  soon  as  the  same  can  be  done  without  interfering 
with  the  works;  as  also  properly  and  securely  to  enclose  with  a  ^,2^*^  ^ 
sufficient  fence  all  pits,  buildings,  roads,  railways,  tramways,  ponds,  *^*°^***^* 
reservoirs,  and  any  other  ground  occupied  by  him  in  connection 
with  the  said  works,  and  to  keep  the  same  fenced  with  sufficient 
fences  which  shall  be  maintained  in  good  order  and  repair  during  the 
currency  of  this  lease,  and  to  leave  them  so  at  the  expiry  or  sooner 
termination  thereof ;  and,  if  required  by  the  first  party,  but  not  other- 
wise, to  fill  up  all  pits  and  mines  made  or  used  by  him  which  may  be 
no  longer  required  :  Declaring  that  the  second  party  shall  not  be  en- 
titled to  fill  up  such  pits  without  the  consent  of  the  first  party  in 
writing  first  had  and  obtained  thereto,  provided  always  that,  instead 
of  requiring  any  disused  pits  or  mines  to  be  filled  up  as  aforesaid,  the 
first  party  shall  be  entitled  to  call  upon  the  second  party  to  cover 
over  the  pit  or  mine  mouth  with  substantial  timber  logs  or  sleepers, 
and  thereafter  to  enclose  the  same  with  a  sufficient  stone  wall: 
And  it  is  hereby  provided  and  declared  with  regard  to  all  claims  Arbitration 

•^  °  clause. 

on  the  part  of  the  first  party  for  damages,  or  for  rent  or  compensa- 
tion for  ground  occupied  or  damaged,  or  for  the  restoration  of 
ground  or  fences  damaged  by  the  operations  of  the  second  party, 
that  the  same  shall  in  the  event  of  the  parties  failing  to  adjust  the 
same  themselves  be  referred  to  and  ascertained  and  fixed  by  the 
decision  and  decree-arbitral  of  two  neutral  persons,  one  to  be  chosen 
by  each  of  the  parties  from  time  to  time  as  such,  claims  may  arise,  or 
fisdling  an  appointment  by  the  parties,  then  to  two  neutral  persons  to 
be  named  by  the  SheriflF  of  the  County  of  on  the  application 

of  either  party,  as  arbiters,  or  in  case  of  the  said  arbiters  differing 
in  opinion,  by  an  oversman  to  be  named  by  them  before  entering 
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upon  the  reference,  all  expenses  of  such  reference  and  arbitration 
being  payable  by  the  party  found  liable  by  the  arbiters  or  oversman 
Method!  of  to  pay  the  same :  And  the  second  party  hereby  binds  and  obliges  him- 
self to  carry  on  the  whole  mining  and  other  operations  in  the  mineral 
field  hereby  let  in  a  regular,  systematic,  and  skilful  manner,  by  the  long- 
wall  or  complete  excavation  system  wherever  practicable ;  and  when 
the  stoop-and-room  method  has  to  be  resorted  to,  then  and  in  that 
case  the  stools  or  pillars  shall  be  left  of  such  a  size  as  shall  ensure 
their  being  as  far  as  practicable  entirely  wrought  out  at  the  end  of 
the  forward  working  of  any  pit  or  mine,  and  in  the  course  of  the 
back  or  pillar  working  thereof,  and  so  that  as  little  coal  as  possible 
shall  be  lost  in  the  course  of  working  the  said  mineral  field,  but 
always  with  due  regard  to  the  present  and  future  advantageous 
working  of  the  minerals  hereby  let,  and  the  second  party  shall  be 
bound  to  carry  on  the  working  in  such  a  manner  that  the  working 
of  any  one  or  more  of  the  seams  shall  not  prevent,  injure,  or  impede 
the  working  of  any  other  seam  or  seams  at  the  expiry  or  sooner  ter- 
mination of  this  lease  by  the  first  party  or  any  person  deriving  right 
from  him,  the  workings  being  always  carried  regularly  and  progres- 
sively forward  and  as  little  head  or  other  coal  as  possible  being  left 
Pit-bouom  in  the  roofs  or  pavements  of  the  mines  or  levels :  And  the  second 
^.  party  binds  himself  to  leave  sufficient  pillars  of  coal  and  ironstone 

around  the  bottom  of  each  pit,  and  to  keep  and  maintain  the  going 
pits,  and  the  roads,  air-courses,  and  other  workings  thereof,  free, 
clear,  open,  and  passable  for  proper  access  to  all  the  coal  and  iron- 
stone or  other  minerals  that  may  properly  be  wrought  out,  and  that 
as  little  as  possible  of  the  same  may  be  lost,  and  to  form  and  main- 
tain proper  water-levels,  so  that  the  water  in  the  workings  may  freely 
pass  oflF  to  the  bottom  of  the  pit  used  for  draining  the  mineral  field, 
at  the  dip  of  the  metals,  and  to  leave  all  going  pits,  roads,  air-courses, 
water-levels,  and  other  workings,  in  proper  order  and  repair  at  the 
iMsee  to  termination  of  this  lease  :  And  he  further  binds  and  obliges  himself, 
machinery,  at  his  owu  expcuso,  to  fumish  and  erect  the  whole  machinery  and 
utensils  necessary  for  working  the  said  minerals :  And,  except  in  so 
far  as  required  for  the  due  exercise  of  the  powers  hereby  conferred 
of  working  the  minerals  in  the  lands  embraced  in  this  lease  from 
pits  in  other  lands,  or  the  minerals  in  other  lands  from  pits  in  the 
said  lands,  or  of  making  communications  to  secure  a  second  outlet 
from  the  workings,  the  second  party  BINDS  and  OBLIGES  himself  not. 
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to  work  out  any  coal  or  ironstone  or  minerals  beyond  the  actual  Ftre  yards* 
boundaries  of  the  field  hereby  let,  or  within  five  yards  of  the  said  left. 
boundaries,  as  hereinbefore  provided  for,  otherwise  he  shall  be  liable 
in  payment  to  the  first  party,  in  addition  to  the  fixed  rents  or  lord- 
ships stipulated  to  be  paid  for  the  minerals  let  under  this  lease,  of 
all  damages  and  expenses  of  every  kind  which  shall  be  sufiered  or 
incurred  by  the  first  party  in  consequence  of  such  contravention : 
But  declaring  that  this  stipulation  shall  not  apply  where  the 
second  party  shall  have,  as  aforesaid,  arranged  to  work  any  adjoining 
mineral  field  in  conjunction  with  the  mineral  field  hereby  let :  And  Acts  of 

•'  •' ,  ,     lessee  in  ad- 

it is  hereby  expressly  provided  and  declared  that  nothing  li6rein}jj^^|^j^j^ 

contained  shall  be  deemed  or  construed  as  authorising  the  second '^*'^' 

party  or  his  foresaids  to  do  any  act  affecting  the  minerals  of  adjoining 

proprietors  which  the  first  party  himself  is  not  entitled  to  do  free  of 

all  claims  by  such  adjoining  proprietor,  and  that  all  acts  done  by  the 

second  party  affecting  adjoining  lands  or  the  minerals  therein  shall  be 

done  at  the  sole  risk  of  the  second  party,  and  he  shall  be  bound  to 

relieve  the  first  party  of  and  firom  the  consequences  of  the  same :  And  inspeoUon 

*        "^  *  andsnnreys. 

it  is  hereby  provided  and  declared  that  the  first  party  shall  at  all 
times  during  the  continuance  of  the  present  tack  have  full  power,  by 
such  person  or  persons  as  he  shall  think  fit,  to  enter  into,  examine,  and 
inspect  the  whole  workings  and  operations  of  the  second  party  under 
this  lease :  And  further,  that  on  the  requisition  of  either  of  the 
parties,  the  workings  and  operations  of  the  second  party  shall  be  sur- 
veyed from  time  to  time,  and  reported  upon  and  laid  down  upon  a  plan, 
by  a  competent  person  to  be  named  by  the  parties  hereto  mutually 
or  in  case  of  their  differing  as  to  the  nomination  of  such  person,  by  a 
person  to  be  appointed  by  the  said  Sheriff,  and  the  first  party  shall  be 
furnished  with  a  duplicate  or  copy  of  such  plan  or  plans  of  the  work- 
ings showing  the  results  of  all  such  periodical  surveys,  and  at  the 
expiry  or  sooner  termination  of  this  lease,  the  whole  of  such  plans 
and  surveys  shall  be  handed  over  to  the  first  party  as  his  absolute 
property  free  of  charge,  all  of  which  surveys,  reports,  and  plans  shall 
be  made  out  at  the  mutual  expense  of  the  parties  hereto:  -^ND i*ndiorfto 
FURTHER,  the  first  party  shall  have  power  to  inspect  such  plans  as  the  {^Jjjf  ^ 
second  party  shall  be  bound  to  make  of  his  underground  workings  p^*- 
under  any  general  statute  passed  or  to  be  passed  for  the  regulation 
of  mines  or  mining  operations,  and  to  take  copies  thereof  if  he 
shall  think  proper :  And  it  is  hereby  provided  and  declared  that 
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^"*ofSik.  ^^  ^^^^  ^^^  second  party  or  his  foresaids*  or  the  assignees  to  whom 
S^Be^'  ^^^  lease  shall  have  been  assigned  by  the  second  party,  with  consent 
of  the  first  party  as  aforesaid,  shall  have  become  bankrupt  or  be 
sequestrated,  or  if  at  any  time  during  the  currency  of  this  lease 
there  shall  be  two  consecutive  years  of  the  said  fixed  rent  or  lordships 
due  and  unpaid,  and  if  the  same  shall  not  be  paid  within  fourteen 
days  after  being  demanded,  or  if  any  poinding  shall  be  executed  on  the 
ground  of  the  said  lands  for  a  debt  exceeding  fifty  pounds,  or  of  any 
sequestration  of  the  minerals  produced  from  the  said  lands  during  this 
lease,  or  of  the  machinery  or  utensils  at  the  works,  or  any  part  thereof, 
shall  be  taken  out,  then  and  in  any  of  these  cases  it  shall  be  in  the 
power  of  the  first  party,  if  he  shall  think  proper,  to  declare  this 
lease  void  and  null  and  of  no  force  and  efiect  without  any  declarator 
or  process  of  law  to  that  effect,  in  like  manner  as  if  the  same 
had  never  been  entered  into ;  or  in  the  event  of  any  assignee  in 
the  lease  becoming  bankrupt,  or  if  any  of  the  foresaid  other  events 
occur  after  an  assignation  of  this  lease,  then  it  shall  be  optional 
to  the  first  party  either  to  declare  this  lease  null  and  void  as 
aforesaid,  or  to  declare  the  assignee's  right  only  to  be  null  and  void, 
and  in  the  latter  case  to  call  on  the  second  party  to  implement  the 
tepant's  obligations  therein ;  and  such  call  shall  be  deemed  a 
complete  retrocession  to  the  second  party  of  the  rights  of  the 
Obligation    assignee  in  this  lease:  And  the  second  party  binds  and  obliges 

on  l6ue6  to       . 

remoTe.       himself  to   fiit  and  remove   himself  and   his  family,  servants  and 

workmen,  and  goods  and  effects,  from  and   furth  of  the   subjects 

hereby   let,  at  the  termination  of  this  lease,  whenever  that  shall 

unBoid       take  plcu^e :  Declaring,  nevertheless,  that  such  coal,  ironstone,  or 

may  remain  Other  minerals  as  may  remain  on  the  hill  unsold  at  the  termination 

foriiz  , 

month!.  of  this  lease,  shall  be  allowed  to  remain  six  months  if  necessary, 
to  be  sold  and  disposed  of  within  that  period  by  the  second  party,  he 
being  bound  to  pay  damages  or  compensation  for  the  ground  so 
occupied  during  the  whole  or  any  portion  of  the  said  period  of  six 

Power  to     months :    And  further  declaring  that  at  the  expiry  or  sooner 

landlord  to  ... 

acquire  ma-  termination  of  this  lease  the  first  party  shall  have  right,  if  he  think 
proper,  to  take  the  whole  engines,  machinery,  apparatus,  rails,  and 
utensils  belonging  to  the  second  party,  and  connected  with  the 
working  of  the  minerals  hereby  let,  either  above  or  below  ground, 
at  a  fair  valuation,  to  be  made  by  two  men  of  skill,  one  to  be  chosen 
by  each  of  the  parties  as  arbiters  or  valuators,  or  by  an  oversman  to 
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be  named  by  such  arbiters  or  valuators  in  the  event  of  their 
differing  in  opinion,  or  by  arbiters  or  an  oversman  to  be  named 
by  the  said  Sheriff,  on  the  application  of  either  of  the  parties,  in 
case  the  parties  themselves  shall  fail  or  delay  to  name  such  arbiters 
or  oversman  ;  and  the  second  party  shall  be  bound  six  months 
before  the  termination  of  this  lease  to  make  offer  in  writing  of 
the  said  engines,  machinery,  apparatus,  rails,  and  utensils  to  the 
first  party,  who,  if  he  accept  of  the  said  offer,  shall  be  bound  to 
intimate  his  acceptance  within  three  months  after  receiving  the  same, 
and  shall  pay  the  value  of  the  said  articles,  to  be  ascertained  as 
aforesaid,  within  one  month  after  the  termination  of  the  lease;  the 
first  party  being  entitled  either  to  take  the  engines,  machinery,  Landlord 
apparatus,  rails,  and  utensils  at  all  the  pits  or  mines,  or  to  take  the  the  whole 

tX  any  ona 

engines,  machinery,  apparatus,  rails,  and  utensils  at  any  one  pit  or  p^t. 
mine,  without  being  bound  to  take  those  at  any  other  pit  or  mine, 
but  he  shall  not  be  entitled  to  take  a  part  only  of  the  said  articles 
at  any  one  pit  or  mine,  but  shall  be  bound  to  take  the  whole  engines, 
machinery,  apparatus,  rails,  and  utensils  at  that  pit  or  mine 
which  may  be  in  use  and  in  working  condition  at  the  time  ;  and 
the  value  thereof  shall  be  estimated  by  the  said  arbiters  or  oversman 
according  to  such  principle  as  they  deem  reasonable  in  the  circum- 
stances ;  but  in  case  and  in  so  far  as  the  first  party  shall  not  accept  ir  landlord 
the  said  offer  to  be  made  to  him  as  aforesaid,  the  second  party  shall  quire  pUnt, 

lessee  to 

be  entitled  to  remove  the  said  engines,  machinery,  apparatus,  rails,  have  bu 

"  •'        *  *  months  to 

and  utensils,  and  shall  be  allowed  six  months  after  the  termination  of  "™o^ 
the  lease,  for  removing,  dismantling,  and  carrying  away  the  same, 
provided  he  does  not  thereby  interfere  with  or  impede  the  working 
of  the  minerals  by  the  first  party  or  by  a  new  tenant ;  and  he  shall 
pay  damages  or  compensation   for  the   ground   occupied    by  him 
during  the  whole  or  any  portion  of  said  period  of  six  mouths;  And  proviso ai 
the  second  party  shall  not  be  entitled  at  the  expiry  or  termination  boudings. 
of  this  lease  to  take  down  and  remove  any  houses  or  any  other 
buildings  which  he  may  have  erected  on  the  said  lands  with  stone 
or  other  material  obtained  by  him  in  the  lands  free  of  lordship, 
excepting  in  so  far  as  it  may  be  necessary  partially  to  take  down 
buildings  for  the  purpose  of  enabling  him  to  remove  such  machinery 
and  fittings  as  may  not  be  taken  by  the  first  party  on  the  conditions 
before  stipulated,  but  he  shall  be  bound  to  leave  such  houses  or 
other  buildings  to  the  first  party ;  and  in  the  case  of  buildings  erected 
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by  him  with  materials  not  obtained  by  him  from  the  lands  free  of 
lordship,  the  first  party  shall  have  the  option  of  taking  the  said 
buildings  at  a  valuation  by  arbiters  or  an  oversman  appointed  as 
aforesaid,  and  in  the  event  of  the  first  party  electing  not  to  take 
such  buildings  the  second  party  shall  be  entitled  to  remove  them : 
Implement  ^^D  both  parties  BIND  and  OBLIGE  themselves  to  implement  and 
fulfil  to  each  other  their  respective  parts  of  the  premises,  under  the 
penalty  of  sterling,  to  be  paid  by  the  party  failing  to  the 

party  performing  or  willing  to  perform,  over  and  above  perform- 
ance :  Declaring  that  the  obligations  hereinbefore  undertaken  by 
or  imposed  upon  the  parties  hereto  under  the  description  of  the 
"first  party"  and  the  "second  party"  shall  be  held  to  be  applicable 
to  and  binding  upon  the  heirs,  executors,  and  successors  of  the  said 
parties  respectively  as  landlord  and  tenant  of  the  minerals  hereby 
let  for  the  time,  and  all  other  persons  who  are  or  may  be  legally 
bound  as  representing  the  said  parties  respectively  or  otherwise,  for 
fulfilment  of  the  said  obligations :  And  both  parties  consent  to  the 
registration  hereof  and  of  any  awards  or  decrees-arbitral  interim  or 
final  to  be  pronounced  by  the  arbiters  or  oversman  in  any  arbitration 
or  reference  under  this  lease  for  preservation  and  execution. — In 
witness  whereof,  &c. 


2.  Lease  of  Coal. 

It  is  CONTRACTED  and  agreed  between  A,  heir  of  entail  in  pos- 
session of  the  lands  and  others  aftermentioned  (hereinafter  referred 
to  as  "the  first  party"),  of  .the  first  part,  and  the 
Company,  Limited,  incorporated  under  the  Companies  Acts,  1862  to 
1900  (hereinafter  referred  to  as  "  the  tenants  "),  of  the  second  part, 
in  manner  following — that  is  to  say,  the  said  first  party,  in  considera- 
tion of  the  fixed  rent,  lordships,  and  other  prestations  hereinafter 
Landlord     mentioned,  hereby  sets,  and  in  tack  and  assedation  lets  to  the  said 

udtenaDt.  .      . 

Company,  Limited,  but  excluding  assignees  and  sub- 
tenants, legal  or  conventional,  creditors  and  trustees,  or  managers  for 
creditors  of  every  description.  All  and  Whole,  the  whole  seams  of 
Subjeotaiet.  coal  lying  in  or  under  that  portion  of  the  said  entailed  lands  and 
estate   of  ,  and   coloured  on   the   plan   hereto 

annexed  and  signed  by  the  parties  as  relative  hereto,  and  extending 


MINERAL  LEASES  475 

to  acres  imperial  measure  or  thereby,  and  lying  in  the 

parish  of  and  county  of  :   But  excepting  Minewii 

and  RESERVING  ALWAYS  the  minerals  under  and  along  the  sides  of  roads, 
all  public  roads  now  running  through  the  lands,  in  so  far  as  the 
working  of  such  minerals  is  contrary  to  law  or  beyond  the  power  of 
the  first  party  to  grant,  the  tenants  being  entitled  to  work  the  same 
under  and  alongside  the  said  roads  in  so  far  as  the  first  party  may 
legally  work  the  same,  and  subject  to  the  same  conditions  in  all 
respects :  Provided  that,  in  the  event  of  the  tenants  working  under 
or  within  five  yards  of  any  road,  they  shall  be  bound  securely  to 
pack  and  underbuild  the  ground,  so  as  to  prevent  as  far  as  possible 
damage  being  done  to  the  roads ;  but  in  the  event  of  any  damage 
occurring  to  the  said  roads,  notwithstanding  the  use  of  such  pre- 
cautions, they  shall  be  liable  therefor,  and  shall  be  bound  to  relieve 
the  first  party  of.  all  claims  in  connection  therewith :  And  in  res^ard  ^*"«'»*»^„ 

xr       J  o  under  pabllc 

to  minerals  under  any  public  railway  now  running  or  that  may  ™*^'^''*- 
hereafter  be  constructed  through  the  lands,  the  rights  of  the  tenants 
with  reference  to  the  working  of  the  said  minerals  shall  be  subject 
to  the  provisions  thereanent  contained  in  the  Railway  Clauses  Con- 
solidation (Scotland)  Act,  1845,  and  any  other  Acts  relating  to 
railways  in  Scotland,  but  without  prejudice  to  any  claims  which  the 
said  tenants  may  have  against  the  railway  company  or  companies 
forming,  constructing,  or  using  such  railway  in  connection  with  the 
working  of  the  said  minerals :   And  also  reserving  to  the  first  Minenis 

reseired. 

party  the  whole  gas-coal,  the  mineral  known  as  Torbanehill  mineral, 
and  all  Blackband  ironstone,  clayband  or  mussel-band  ironstone, 
shale  and  other  metals  and  minerals  of  every  description  other  than 
those  hereby  expressly  let,  and  all  seams  of  coal  under  eighteen 
inches  in  thickness  which  may  be  found  associated  with  any  other 
valuable  mineral,  and  falling  to  be  worked  in  connection  therewith, 
lying  within  the  area  hereby  let,  or  any  part  thereof,  with  full  power 
to  him  by  himself  or  his  tenants  of  the  same  to  sink  pits  to  the  said 
gas-coal,  and  other  metals  and  minerals  hereby  reserved  at  any 
place,  either  through  the  solid  coal  hereby  let  or  through  the  waste 
thereof,  for  the  purpose  of  working  out  the  same,  and  to  work,  win, 
and  carry  away  the  same  at  pleasure  :  But  declaring  that  all  such 
operations  shall,  so  far  as  practicable,  be  carried  on  in  such  a  manner 
as  to  prevent  any  water  being  sent  either  into  the  coal  hereby  let  or 
the  waste  thereof,  and  so  as  not  unduly  to  injure,  disturb,  or  inter- 
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fere  in  any  respect  whatever  with  the  working  of  the  coal  hereby 
Period  of     let :  And  that  for  the  period  of  years  from  and  after  the 

term  of  :   Declaring  that  it  shall  be  in  the  power  of 

Breaki.       the  tenants  to  terminate  this  lease  at  the  term  of  ,  and 

at  the  expiry  of  every  third  year  thereafter,  upon  giving  at  least  six 
months'  previous  notice  in  writing  to  the  first  party  of  their  inten- 
tion so  to  do :   And  declaring  further  that  this  right  and  liberty 
shall  supersede  any  right  which  the  tenants  might  have  claimed  to 
abandon  this  lease  on  the  ground  of  the  minerals  hereby  let  being 
unworkable  to  profit,   or   on    any   other  legal   ground   or  pretext 
whatever,  ail  rights  of  which  nature  they  hereby  expressly  renounce 
and  discharge :   And  in  the  event  of  the  tenants  taking  advantage 
of  any  of  the  breaks  provided  in  their  favour,  they  shall  be  bound 
at  the  time  of  giving  up  this  lease  to  fulfil  all  the  obligations  which 
would  have  been  incumbent   on   them   at   the  natural   expiration 
thereof  in  the  same  manner  as  if  it  had  come  to  a  conclusion  by 
Working  of  the  lapso  of  the  full  period  thereof:  Which  subjects  are  hereby  let 
with  power  to  the  said,  tenants  at  their  own  expense  to  search  for, 
bore,  dig,  work,  win,  carry  away  and  dispose  of  the  coal  hereby  let, 
and  to  sink  pits  on  the  said  lands,  and  also  to  erect  engines  and 
machinery  and  to  make  roads,  reservoirs,  and  aqueducts  upon  and 
Water        through  the  subjects,  the  coal  in  which  is  hereby  let:  Declaring 
that  in  the  formation  of  any  ponds,  reservoirs,  or  aqueducts,  the  tenant 
shall  be  bound  to  leave  sufficient  water  for  all  agricultural  and  house- 
hold purposes,  and  care  shall  be  taken  not  to  interfere  with  any  exist- 
Pendngof    ing  rights  ;  As  also  with  power  to  form  hills  for  depositing  minerals 
heape.        qj.  (J^bris  thcreou,  the  said  tenants  fencing  all  these  with  a  fence 
not  less  than   four   feet  high,  of  such   construction  as  to   exclude 
cattle  and  sheep,  and  to  keep  the  same  in  good  repair  during  the 
wstence  of  currency  hereof :  Providing  and  declaring  further,  as  it  is  hereby 
dSSiing.     specially   provided  and   declared,   that   no   pits    shall  be  sunk   or 
house*.       minerals  or   debris  deposited   within    one   hundred  yards    of  any 
dwelling-house  now  standing  or  hereafter  to  be  erected  upon  the 
lands  the  minerals  in  which  are  hereby  let,  without  the  consent  in 
Power  to      writing  of  the  first  party  or  his  factor  or  agent:    As  ALSO  with 
ooBMrtion   power  subject   to   the   obligation    aftermentioned,  to   take   ground 
wirttingi.     adjacent  to  the  works  where   approved  of  by  the  first  party   for 
conducting  their  several  operations,  and  to  do  everything  requisite 
for  raising,  carrying  away  and  disposing  of  the  coal  hereby  let,  the 


r 
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tenants  being  always  bound  to  pay  to  the  party  or  parties  entitled 
thereto,  whether  the  said  first  party  or  his  agricultural  tenants  or 
feuars,  the  whole  compensation  payable  or  exigible  for  damage  done 
by  or  through  any  of  the  said  operations  and  for  ground  occupied 
in  connection  therewith,  all  as  specially  hereinafter  provided  for: 
Declabing  always,  as  it  is  hereby  provided  and  declared  that  the  Damage  to 

"   *  minerals  bj 

said  tenants  shall,  so  far  as  reasonably  practicable,  be  bound  to  ^»te'- 
carry  on  their  operations  in  such  a  manner  as  to  prevent  any  water 
flowing  down  to  the  gas-coal  and  other  metals  and  minerals  hereby 
reserved  either  by  the  pits  to  be  sunk  by  themselves  or  by  the 
first  party  or  his  tenants  or  otherwise,  and  they  are  hereby  pro- 
hibited from  doing  anything  whereby  the  gas-coal  and  other  metals 
and  minerals  hereby  reserved  may  be  unduly  injured,  or  the  opera- 
tions of  the  first  party  or  his  tenants  in  working  the  same  (if  such 
should  take  place)  disturbed  or  interfered  with:    And  also   DE-worUngof 

roioiTfiu 

GLARING  that  the  tenants  shall  be  bound,  if  so  required,  to  give  up  minenie. 
to  the  first  party  or  his  foresaids  all  exhausted  pits  and  all  other 
pits  which  have  ceased  to  be  useful  to  them  in  working  the  coal 
hereby  let,  in  order  that  the  same  may  be  used  for  working  or 
ventilating  the  said  gas-coal  and  other  metals  and  minerals  hereby 
reserved,  if  and  when  the  same  shall  be  worked:    With  power  Power  to 

erect 

ALSO  to  the  said  tenants,  upon  paying  compensation  for  the  ground  workmene 
occupied  as  hereinafter  provided  for,  to  erect  workmen's  houses 
upon  such  sites  on  the  said  entailed  estate  as  may  previously  have 
been  approved  of  in  writing  by  the  first  party  or  his  factor,  and 
not  more  than  half  a  mile  distant  from  the  said  works,  and  the 
workmen  inhabiting  them  shall  be  taken  bound  by  the  tenants 
to  comply  with  all  rules  and  regulations  which  the  first  party 
may  from  time  to  time  establish  for  the  maintenance  of  good 
order,  cleanliness,  and  other  sanitary  requirements,  and  for  the 
prevention  of  trespass  and  poaching,  and  in  case  any  of  the 
occupiers  shall  fail  to  comply  with  any  of  these  rules  and  regu- 
lations after  due  warning  given,  the  said  tenants  shall  be  bound, 
on  a  written  requisition  by  the  first  party  or  his  factor  forthwith  to 
remove  any  ofiFending  party  from  the  premises,  and  shall  not  let  to 
him  any  other  house  built  by  them  for  the  accommodation  of  their 
workmen ;  and  in  no  case  shall  the  first  party  be  liable  for  damages 
to  the  workmen's  houses  by  subsidence  or  otherwise  from  the  under- 
ground workings  of  the  minerals  thereunder:    With  power  also 
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Power  to      to  the  Said  tenants  to  form   and  maintain  a  railway  or  railways 

rauw»7i.  from  any  of  the  pits  on  the  coal-field  hereby  let  for  the 
purpose  of  conveying  to  market  the  coal  raised  under  this  lease ; 
but  it  is  hereby  specially  provided  and  declared  that,  in  the  event  of 
the  said  tenants  forming  or  acquiring  any  private  line  of  railway  for 
the  transport  of  their  minerals  to  the  Railway,  or  any 

other  railway,  the  first  party,  and  his  other  mineral  tenants  foresaid, 
shall  have  right,  if  they  see  fit,  to  use  the  said  private  railway,  or 
railways,  on  payment  of  a  wayleave  of  per  ton  for  each 

ton  of  20  cwts.  of  minerals  and  produce  conveyed  along  the  same, 
and  also  to  use  the  connections  and  to  cross  the  railway,  or  railways, 
made  or  to  be  made  by  the  said  tenants,  without  any  wayleave  or 
charge,  except  one-half  of  the  expense  of  keeping  such  connections 
in  repair  so  long  as  used  by  the  said  first  party  or  his  other  mineral 
tenants  foresaid,  but  that  always  in  such  a  way  as  not  to  incommode 
or  injuriously  interfere  with  the  traflSc  on  or  by  the  said  railways 
and  others,  and  the  use  thereof  by  the  said  tenants ;  Which  tack,  with 

w»n»ndioe.  and  under  the  conditions  and  reservations  herein  contained,  the  said 
A  binds  and  obliges  himself,  and  his  heirs  of  entail  and  successors  in 
the  said  entailed  lands  and  estate  of  ,  to  warrant  at  all 

Fixed  twjt.  hands :  For  tvhich  causes,  and  on  the  other  part,  the  said 

Company,  Limited,  bind  and  oblige  themselves,  and  also  the  capital, 
stock,  and  profits  of  the  said  company,  to  pay  to  the  first  party  and 
his  foresaids  for  the  coal  hereby  let — {prima),  a  fixed  minimum 
yearly  rent  at  the  rate  of  pounds  sterling,  for  the  first 

two   years   of  this   lease — i.e,,   for   the    period   from   the   term    of 

to  the  term  of  :    And  (secundo),  from 

and  after  the  said  term  of  until  the  termination  of  this 

lease  a  fixed  or  minimum  yearly  rent  at  the  rate  of 
pounds  sterling  per  annum,  or  in  the  option  of  the  said  first  party, 
and  in  lieu  of  the  said  respective  fixed  or  minimum  yearly  rents, 

Lordshipi.    primo  and   secundo  above   mentioned,  either,  first,  a  lordship  of 

pence  per  ton  for  each  ton  of  20  cwts.  of  unscreened 
coal  or  triping  sold  or  removed  from  the  lands  in  which  the  coal  is 
hereby  let ;  or,  second,  and  as  the  said  first  party  shall  elect,  a 
lordship  equal  to  one-  th  of  the  selling  price  of  such  unscreened 
coal  or  triping  at  the  pit  after  the  price  of  the  same,  over  an  average 
of  one  year,  shall  reach  the  sum   of  shillings  per  ton  or 

upwards,  without  any  deduction  for  discount,  commission,  bad  debts, 
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or  otherwise  : — Declaring  that  no  lordship  shall  be  exigible  for  or  Engine  ud 

^    *  "^  workmen  a 

in  respect  of  coal  or  dross  used  for  engine  fires  or  pit  fires,  or  for  «»i''^ 
domestic  purposes  by  the  workmen  employed  at  the  works;  which  rents 
or  lordships  shall  be  payable  to  the  said  first  party  at  two  terms  in  the 
year,  Whitsunday  and  Martinmas,  in  manner  following — that  is  toTannaof 

p&]ment  of 

say,  First,  the  financial  year  under  these  presents  shall  be  held  to  run  [®^  "^ 
as  from  to  ;  and,  Secondly,  one-half  of  the  fixed  or 

minimum  rent  for  the  year  shall  be  paid  at  the  term  of  — 

that  is  to  say,  the  day  of  ,  and  the  other  half  thereof  at 

the  term  of  — that  is  to  say,  the  day  of  in  each 

year  as  a  general  payment  to  account  of  the  rents  and  lordships  for 
the  half-year  preceding  each  of  the  said  dates  respectively ;  and  so 
soon  as  the  tenants  shall  be  in  a  position  to  make  up  and  render  to 
the  said  first  party  their  accounts  and  returns  for  each  half-year,  as 
after  provided  for,  they  shall  pay  to  the  said  first  party  the  balance 
of  rents  and  lordships,  if  any,  shown  by  the  said  accounts  and 
returns  to  be  due  to  the  first  party,  commencing  the  first  pay- 
ment of  the  said  fixed  or  minimum  rent  above  provided  as  at 
the  term  of  for  the  half-year    preceding    that    date 

and  the   next  term's    payment    at    the    term   of 
thereafter,   and   so   forth    half-yearly  and  termly  thereafter  during 
the  currency  of  this   lease  with   one-fifth   part   more  of  the   rents 
and  lordships,  due  at  each  term  of  liquidate  penalty  in  the  case 
of  failure  in  the  punctual  payment  thereof;  and  also  with  interest 
at  the  rate  of  5  per  centum  per  annum  on  each  term's  payment 
firom  the  date  when  the  same  shall  fall  due  in  terms  of  the  provisions 
hereof  until  paid  :  Declaring  that  the  first  party  shall  always  have  Wf^.^' 
the  option  of  exacting  either  the  fixed  rent  or  the  lordships  payable  J^n^  ot 
under  these  presents,  in  any  one  financial  year  or  period  as  he  may  ^<»"^"p** 
elect  prior  to  the  day  of  immediately  succeed- 

ing the  close  of  such  financial  year,  and  any  payment  which  may 
have  been  previously  made  by  the  said  tenants  on  account  of  the 
rent  and  lordships  for  the  year  or  period  ending  at  the  immediately 
preceding  term   of  shall   be   deemed   to    have    been 

payments  to  account  of  the  fixed  rent  or  lordships  according  to  the 
election  to  be  made  by  the  first  party  :  Declaring  that  if  in  any  proviajon  u 
financial  year  of  the  lease  the  amount  of  the  lordships  payable  by 
the  tenants  shall  fall  short  of  the  fixed  rent,  and  the  said  first  party 
shall  have  received  payment  of  the  fixed  rent  in  full,  the  tenants  shall 


480  LEASES 

be  allowed  to  make  up  the  deficiency  from  the  excess  if  any  of  the 
lordships  payable  during  the  financial  year  of  the  lease,  immediately 
succeeding  over  the  fixed  rent  of  that  year  but  from  the  excess  of  no 
stMiyard  to  othor  year  or  period  whatever :  Declabing  always  that  with  the 
ateftchpit-  view  of  ascertaining  the  exact  yearly  produce  or  return  from  the 
minerals  hereby  let  the  tenants  shall  at  their  own  expense  erect  at 
each  pithead,  mine,  or  open  cast  a  well-constructed  and  suitable 
steelyard  with  index  lever  for  weighing  the  said  minerals  hereby 
let  as  they  come  from  the  pits  or  mines,  and  as  they  are  removed 
from  the  ground,  and  all  such  minerals  on  being  put  out  of  the  said  pits, 
mines,  and  open  casts,  and  on  being  removed  from  the  ground,  shall 
be  made  to  pass  over  one  or  other  of  the  said  steelyards  so  that  their 
weight  may  be  correctly  ascertained ;  and  the  said  steelyards  shall 
be  kept  by  the  said  tenants  in  constant  repair  and  in  a  correct  and 
accurate  state  at  the  sight  and  to  the  satisfaction  of  the  first  party, 
and  the  tenants  shall  keep  regular  books,  and  shall  enter  or  cause 
to  be  entered  daily  therein  accurate  detailed  accounts  of  the  weight 
of  the  whole  minerals  put  out  and  removed  from  the  said  lands; 
and  the  said  accounts  shall  also  specify  the  daily  sales,  consumption 
and  disposal  of  the  said  minerals  and  the  names  of  all  the  colliers, 
miners,  contractors  or  companies  of  miners,  employed  in  working 
the  said  minerals ;  and  the  said  books  and  accounts  shall  be 
exhibited  to  the  first  party  or  his  factor  or  agent  or  other  person 
having  his  authority,  yearly  at  the  term  of  or  within 

Returni  to  thirty  days  thereafter,  and  shall  likewise  at  all  times  be  open  and 
half-yearly,  patent  to  them  for  inspection  where  the  same  are  kept  and  for  their 
taking  copies  or  excerpts  therefrom  :  And  the  tenants  shall  at  the 
end  of  every  half-year  during  the  currency  of  this  lease  or  within 
four  weeks  thereafter,  make  out  and  transmit  to  the  first  party  or  those 
acting  for  him,  an  accurate  account  or  return  taken  from  the  said 
books  showing  the  whole  minerals  put  out  daily  from  the  said 
mineral  field  during  the  said  period,  and  the  sales  and  disposal  of 
the  said  minerals,  as  well  as  the  balance  of  rents  or  lordships  (if  an}^ 
due  to  the  first  party  under  this  lease,  all  which  accounts  or  returns 
shall  be  signed  by  the  tenants,  manager,  or  clerk,  and  shall,  if 
required  by  the  first  party,  be  verified  by  the  solemn  declaration  of 
one  or  other  of  the  aforesaid  parties :  which  periodical  accounts  or 
returns  when  audited  or  checked  by,  or  on  behalf  of  the  first  party 
and  found  to  be  correct,  shall  be  held  to  be  an  accurate  and  conclusive 
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statement  of  the  rents  or  lordships  payable  by  the  tenants  to  the 
first  party  for  or  in  respect  of  the  half-year  to  which  such  accounts 
or  returns  shall  be  applicable  and  shall  warrant  a  charge  being  given 
for  payment  thereof :    And  the  first  party  shall   be   entitled  in  Landlord 
addition  to  such  modes  of  ascertaining  the   outputs   of  the   said  »ppo^t 
minerals,  but  always  at  his  own  expense,  to  appoint  a  check-grieve  •^*^*» 
or  clerk  at  each  or  any  of  the  pits,  mines,  or  open  casts,  or  other 
places  where  the  said  minerals  are  being  put  out,  removed  or  dis- 
posed of,  for  the  purpose  of  either  taking  an  account  of  the  quantity 
thereof,  or  of  seeing  them  correctly  weighed  on  the  said  steelyards 
or  of  testing  the  accuracy  of  the  said  steelyards  or  weights,  which 
accounts  may  be  compared  at  any  time  with  the  books  kept  by  the 
tenants :  Further,  the  first  party  shall  have  power  to  erect  at  his  wid  to 
own  expense  any  weighing  machines  he  may  think  fit  at  the  mouths  J^^^ 
of  the  pits,  or  mines,  or  at  the  open  casts,  upon  which   weighing 
machines   the   tenants  shall   allow  the  minerals  to  be  weighed  if 
required  for  the  purpose  of  checking  the    weights   or  quantities ; 
And  the  tenants  bind  themselves  to  work  the  coal   hereby  let  incoai  toiM 
a  regular  and   workman-like   manner,   and    so   far   as    practicable  ft°<i  pro- 
to    carry    the    whole    workings    regularly    and    progressively  for-  ^^wsht 
ward   without  waste  or  leaving  any  head  coal  permanently  upon 
the  roof,  and  to  the  effect  that    as  much    coal    and    dross  may 
be  taken   out   of  each  acre  of  the  subjects  hereby  let  as  may  be 
consistent  with  the  economical  working  thereof;   and  in  particular 
that  they  shall  so  far  as  practicable  work  the  coal  the  whole  thick- 
ness of  the  seam  between  the  roof  and  the  pavement,  and  shall  not 
leave  any  areas  of  coal  unworked  in  such  a  position  that  they  cannot 
afterwards  be  wrought  from  the  roads  or  levels  then  in  operation,  or 
which  shall  be  in  danger  of  being  cut  off  from  the  other  workings 
and  lost,  and  should  any  dispute  arise  as  to  the  tenants'  mode  of 
working,  or  as  to  any  areas  left  unworked,  the  same  shall  be  referred 
to  two  mining  engineers  of  standing  to  be  mutually  chosen  by  the 
said  first  party  and  the  said  tenants,  or  to  an  oversman  to  be  named 
by  them  in  case  of  their  differing  in  opinion :  Declaring  that  the 
said  tenants  shall  be  at  liberty  to  adopt  either  the  long-wall  stoop 
and  room  or  open  cast  mode  of  working  as  they  may  deem  most  ^^^^  ^ 
advantageous,  but  they  shall  be  bound  where  the  coal  is  not  worked  ^^"°«* 
by  the  long-wall  method  to  form  and  leave  sufficient  pillars  in  the  first 

instance  around  all  pit  bottoms,  and  along  the  sides  of  the  under- 
JUR.  s. — L  31 
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ground  roads,  air  courses,  and  water  levels,  which  pillars  and  all  other 
pillars  shall  be  left  of  such  dimensions  as  the  mining  engineer  of 
the  first  party  shall  instruct,  in  order  to  ensure  their  being  com- 
JlgJJ^  ^  pletely  removed  before  the  abandonment  of  a  pit :  But  that  always 
as  regards  such  removal,  from  such  places  only,  (except  with    the 
consent  of  the  first  party  or  his  mining  engineer  in  wnting),  as  are 
free  from  buildings,  railways,  or  water  on  the   surface,  and   such 
removal  of  pillars  shall  always  be  done  in  the  upper  seams  before 
the  lower,  and  no  pillars  shall  be  removed  from  the  bottom  of  ajiy 
pit  or  pits  which,  in  the  opinion  of  the  first  party  or  his  mining;- 
engineer,   are   necessary   for   the   further  working    thereof,  or    for 
the  support  of  any  machinery  thereat,  unless  and  until  the  consent 
in  writing  of  the  first  party  or  his  mining  engineer  shall  be  given 
thereto :  Further,  the  tenants  bind  and  oblige  themselves  to  keep 
all  pits,  roads,  or  courses,  and  water  levels  clear  and  open  for  proper 
access  to  the  coal  hereby  let,  and  in  order  that  it  may  be  properly 
wrought  and  subject  to  the  inspection  of  the  first  party's  mining 
engineer  at  all  suitable  times :  As  also  to  form  proper  levels  so  that 
the  water  in  the  workings  may  freely  pass  off  to  the  bottom  of  the 
pits  used  for  draining  the  coal-fields  to  the  depth  of  the  coal,  and 
generally  to  carry  on  the  said  workings  so  that  the  working  of  one 
or  more  seams  shall  not  imduly  impede  the  working  of  any  other  at 
Open  oMt    the  termination  of  this  lease :  And  where  any  of  the  minerals  hereby 
let  are   worked   open   cast,   the   soil  shall  be  carefully  lifted  and 
deposited  apart  from  the  deeper  tirring,  and   when  the  open-cast 
workings  are  exhausted  they  shall  be  filled  up  and  levelled,  and  the 
soil  previously  deposited  apart  as  aforesaid  shall  be  replaced  so  as  to 
render  the  surface  fit  for  agricultural  purposes  as  it  previously  was, 
otherwise  damages  shall  be  paid  in  manner  after  provided :  And  the 
Soma's  t®'^'"^^  shall  not  communicate  to  any  other  proprietor  the  use  of  any 
with  Migh-  of  the  coal-pits,  or  mines,  or  workings  of  the  minerals  hereby  let,  or 
fieMs!^'       the  railways  connected  therewith,  nor  shall  they  make  any  encroach- 
ments or  connections  either  above  or  below  ground,  upon  or  with  the 
lands  or  workings  of  any  neighbouring  proprietor  or  mineral  tenant, 
or  approach  below  ground  nearer  than  five  yards  to  any  march  of  the 
lands  in  which  the  minerals  hereby  let  are  situated,  under  a  penalty 
of  for  each  trespass,  oi;  er,  and  above  Removing  or  closing 

up  or  putting  an  end  to  such  communication  or  encroachment,  and 
repairing  or  paying  for  all  damages  arising  therefrom  :  Further,  the 
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tenants  bind  themselves  to  discourage  and  prevent  to  the  utmost  of  xenantito 
their  power  the  workmen  or  others  in  their  employment  from  trespass-  poMhing  hj 
ing  or  poaching  upon  the  said  lands  and  estate  of  and  upon 

the  demand  of  the  first  party,  to  discharge  from  their  employment  and 
works  any  collier,  workman,  or  other  person  discovered  so  offending 
after  having  been  once  warned,  and  the  tenants  shall  not  allow  any 
collies  or  sporting  dogs  to  be  kept  on  or  taken  to  the  ground,  the 
minerals  in  which  are  hereby  leased,  by  any  person  in  their  employ- 
ment :  And  for  the  purpose  of  more  clearly  showing  the  state  and  con-  ? ^Jj^"** 
dition  of  the  whole  operations  under  this  lease,  the  tenants  BIND  and  •«»^«y«*- 
OBLIGE  themselves  to  cause  the  whole  workings  to  be  regularly  sur- 
veyed, at  their  own  expense,  at  least  once  every  six  months  by  a 
professional  surveyor  to  be  agreed  upon  mutually,  and  plans  of  such 
surveys  shall  thereupon  be  prepared,  and  if  so  desired  by  the  first 
party  (but  in  that  event  only),  duplicate  copies  thereof  shall  be  made 
and  delivered,  one  to  the  first  party  and  the  other  to  the  said  tenants, 
the  expense  of  which  duplicate  plans  (if  made  in  duplicate  as  afore- 
said) shall  be  borne  equally  by  the  first  party  and  the  tenants,  which 
surveys  and  plans  shall  show  at  the  end  of  every  such  period  the 
pits,  levels,  rooms,  wall  faces,  dykes,  hitches,  and  troubles  that 
are  met  with,  and  the  portion  of  the  coal  still  remaining  to  be 
wrought,  and  no  part  of  the  mines  shall  be  shut  up  or  abandoned 
until  a  correct  survey  and  plan  to  the  effect  aforesaid  has  been 
exhibited  to  the  first  party  or  his  mining  engineer,  and  one  or 
other  of  them  shall  have  approved  thereof  in  writin&r :   And  the  Exhibition 

.  .  and  delivery 

whole  of  the  working  plans  and  surveys  in  the  possession  of  the  ofworking 
tenants   or    under    their    control   shall   be   exhibited  to    the  first 
party   or  his   mining    engineer  when   required,   and  be   delivered 
over  to  the   first  party  as  his  absolute  property  at  the   termina- 
tion   of  this    lease   free   of   charee :    Further,   the   tenants   shall  Joomai  of 
be  bound  to  furnish  the  first  party  with   copies  of  the  journals  of 
all  bores  made  by  them,  and  the  first  party  shall  have  liberty  at 
all  times,  on  giving  two  days'  previous  notice  to  the  tenants,  to  send 
competent  persons  to  examine  and  report  upon  the  several  mining 
operations  of  the  tenants,  and  in  making  these  examinations  and 
surveys  the  overseers  and  roadsmen  of  the  tenants  shall  be  bound 
to  accompany  the  surveyors  employed  by  the  first  party,  and  give 
all  necessary  assistance  and  facilities  in  the  survey :  Fubther,  the  Ten*nu  to 
tenants  shall  be  bound  properly  and  suflSciently  to  fence  all  ground  ground. 
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taken  possession  of  by  them  at  the  time  of  taking  possession,  and  to 
maintain  and  uphold  the  fences  so  made  in  good  and  sufficient  repair 
during  their  possession  thereof,  and  also  at  all  times  during  the 
currency  of  this  lease  to  keep  fenced  and  secured  in  a  sufficient 
manner  the  roads,  railways,  and  tramways,  as  well  as  the  pit  mouths 
and  other  works  to  be  made,  and  to  take  upon  themselves  all  risk 
and  liability  for  damage  through  accidents  or  otherwise  arising  in  any 

of  ow*  ?u.  ^*y  ^^"^  their  operations ;  And  the  tenants  bind  and  oblige  them- 
selves if  and  when  required  by  the  first  party  or  bis  mining  engineer 
to  fill  up  all  pits  which  may  be  wrought  out  or  abandoned,  or 
which  may  be  no  loager  of  use  for  the  purposes  of  the  works :  Bur 
DECLARING  that  the  said  tenants  shall  not  be  entitled  to  fill  up 
such  pits  without  the  previous  written  consent  of  the  first  party 
or  his  mining  engineer,  and  the  tenants  shall  fence  securely  with 
a  wall  of  stone  and  lime  six  feet  high  any  old  pits  which  it  shall 
be  necessary  to  leave  open,  or  in  the  option  of  the  first  party  shall 
cover  over  the  same  substantially  with  permanent  materials,  the 
tenants  maintaining  all  such  fences  and  materials  in  a  proper  state 
of  repair  during  the   currency  of  this  lease,  and  leaving  them  in 

Pmaentof  the  like  condition  at  the  termination  thereof:  And  the  said  tenants 

sanaoe 

J^JJJJJJ^*  BIND  and  OBLIGE  themselves  and  their  foresaids  to  pay  and  free 
wotSo^'ao.  *"^d  relieve  tlie  first  party  of  all  damage  of  every  kind  caused  by 
or  arising  from  any  of  their  operations,  whether  the  same  shall 
happen  above  or  below  ground,  and  whether  occasioned  to  the 
surface  of  the  ground  or  the  mineral  workings,  and  particularly  and 
without  prejudice  to  the  said  generality  they  bind  and  oblige 
themselves  to  pay  and  compensate  the  first  party,  and  also  the 
agricultural  tenants,  possessors,  and  feuars  or  tenants  under  building 
lease  of  the  lands,  the  minerals  in  which  are  hereby  let,  for  all 
damage  done  to  crops,  plantations,  fences,  water-pipes,  ponds,  and 
drains  or  otherwise,  and  also  to  compensate  the  firat  party  for  or 
free  and  relieve  him  of  all  damage  done  to  houses  and  buildings 
erected  or  to  be  erected  upon  the  said  lands  by  feuars  or  tenants 
under  building  lease  from  the  said  first  party  in  virtue  of  any  feu 
rights  or  building  leases  granted  or  to  be  granted  by  him :  As. 
Dunagato  ALSO  to  pay  and  free  and  relieve  the  first  party  of  all  damage  done 
nUw»7s,Ao.  to  private  and  public  roads,  railways,  reservoirs,  and  drains  by  or 
through  any  of  the  several  operations  hereby  authorised  as  the 
same  shall,  where  practicable  and   competent,  be  ascertained   hj 
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reference  as  aforesaid  :  And  the  tenants  shall  be  bound  to  pay  to  the  Banu 

,  payable  for 

first  party  damages  for  all  ground  in  his  natural  possession  which  {^JjJ^^ 
may  be  taken  and  occupied  by  them  for  works,  railways,  machinery,  p«»«^o«»- 
coal-hills,   workmen's  houses,  or  buildings,   or  for  other    purposes, 
and  that,  at  the  annual  rate  of  pounds  sterling  per 

imperial  acre,  payable  at  the  term  of  in  each  year  during 

the  currency  of  this  lease,  and  beginning  the  first  payment  thereof  at 
the  first  term  of  which  shall  happen  after  such  ground 

shall  be  taken  and  occupied  as  aforesaid:   And  where  the  ground compeniar 
taken  and  occupied  by  the  tenants  for  all  or  any  of  the  aforesaid  pur-  gKnuci 
poses,  or  for  other  purposes  connected  with  their  working  of  the  said  2S2"'*°°' 
minerals  hereby  let,  is  let  under  lease  or  occupied  by  agricultural 
tenants  or  by  feuars  or  tenants  under  building  lease  from  the  first 
party,  the  tenants  under  these  presents  shall  be  bound  as  they  hereby 
bind  and  oblige  themselves  to  free  and  relieve  the  first  party  and  his 
foresaids  of  and  fi:om  all  claims  at  the  instance  of  the  said  agricul- 
tural tenants,  feuars,  or  tenants  under  building  lease,  either  for  the 
annual  value  of  the  ground  so  taken  and  occupied,  or  otherwise  in 
connection  with  such  occupation,  and  after  the  termination  of  the 
existing  agricultural  leases  the  said  tenants  shall  pay  to  the  first 
party  damages  for  the  ground  taken  and  occupied  as  aforesaid  at 
the  aforesaid  annual  rate  of  pounds  sterling  per 

imperial  acre:   Declaring  that  the   first  party  shall  be  entitled  Pow«t 

*  *        "'  expiry  of 

at  the  natural  termination  of  this  lease  either  to  take  the  dwelling-  {JUJuJ^if^* 
houses   erected    or    to    be     erected     by    the    tenants    on   sites  {£J^"JJ;cted 
which  shall  have  been  approved  of  by  the  first  party  as  afore-  ^  **°"*^ 
said  (or  which  shall  not  have  been  objected  to  by  him  after  he 
shall   have   been   made  aware   of    the    intention    of    the    tenants 
to  erect  such  dwelling-houses)  at  their  then  actual  value,  according 
as  such  value  shall  be  ascertained  in  manner  foresaid,  or  in  the 
option  of  the  first  party  He  may  grant  a  feu  right  thereto,  or  a 
building  lease  thereof  for  not  less  than  ninety-nine  years  in  favour 
of  the  tenants,  for  payment  of  an  annual  feu-duty  or  tack-duty  at 
the   rate   of  pounds  sterling  per  imperial  acre,  and 

under  the  usual  conditions  of  feu  or  building  lease  rights  on  the  said 
entailed  lands  and  estate  of  :  And  the  tenants  BIND  and  At  ezniry  of 

OBLIGE  themselves  at  the  expiry  or  sooner  termination  of  this  lease  ^v  to  be 

1  V         V    1         •  .  left  open. 

to  leave  the  whole  mmes,  levels,  and  wall  fences,  except  in  wrought- 
out  or  abandoned  pits  or  seams,  open  and   well  ventilated :   And 
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Bfftomtion  within  six  months  after  the  termination  of  this  lease  to  restore  such 

or  laaa 

^JJJJ^jr  land  as  may  be  injured  by  any  of  the  several  operations  hereby 
authorised  to  an  agricultural  state,  or  to  pay  to  the  first  party,  or 
his  foresaids,  a  sum  at  the  rate  of  pounds  sterling  per 

imperial  acre  in  lieu  of  such  restoration ;  and  likewise  to  restore  all 
fences  broken  or  injured  by  them  to  their  former  state,  and  to  leave 
all  fences  erected  by  them  for  the  protection  of  their  pits,  railways, 
and  workings  in  a  fencible  and  tenantable  state  of  repair  at  the 
Benovmiof  termination  of  this  lease:    And  the  tenants  shall  be  bound,  within 
mjchineiy,    six  months  after  the  natural  expiry  or  earlier  termination  of  this 
lease,  to  remove  the  whole  buildings,  and  other  erections,  engines, 
machinery,  rails  and  rail-plates,  sleepers,  and  all  other  apparatus  and 
utensils  connected  with  the  working  of  the  minerals  hereby  let,  so 
far  as  belonging  to  them,  unless  the  first  party  shall,  prior  to  three 
months  before  such  termination,  intimate  to  the  tenants  his  intention 
to  take  over  all  or  any  of  the  said  buildings,  machinery,  and  others, 
which  the  first  party  shall  be  entitled  to  do,  at  a  valuation  to  be  made 
by  two  men  of  skill,  one  to  be  chosen  by  each  party,  or  by  an  overs- 
man  to  be  appointed  by  such  valuators  in  case  of  their  differing  in 
landlord     opinion :  And  provided  always  that  if  the  whole  of  such  machinery 
ukepartoat*^'^^  othcrs  is  uot  taken,  the  said  first  party  and  his  foresaids  shall 
piJw!""^'  not  be  entitled  to  take  parts  thereof  or  other  than  the  whole  at  any 
Aitemauve  one  pit  Or  mine :  And  the  said  valuators  or  oversman  shall  value  the 

dftUM  A8  to  .  , 

basil  of       said  machinery  and  others  as  for  a  gomg  work,  and  for  the  estimated 

▼aloation.  . 

quantity  of  minerals,  more  or  less,  for  the  working  of  which  the  same 

may  be  available,  or  at  a  dismantling  value,  or  partly  the  one  and  partly 

the  other,  as  they  shall  consider  fair  and  equitable  in  the  circumstances : 

Unsold        Declaring  that  such  minerals  as  may  remain  undisposed  of  at  the 

minendi 

may  remain   termination  of  the  lease  shall  be  allowed  to  remain  for  six  months, 

for  six 

montha.  jf  nocessary,  to  enable  the  tenants  to  sell  and  dispose  of  them  within 
that  period :  And  they  shall  be  entitled  to  use  railways,  and  have 
all  reasonable  facilities  for  their  removal ;  but  under  this  condition, 
that  said  period  of  six  months  provided  by  this  article  shall  only  be 
allowed  to  the  tenants,  provided  the  purposes  for  which  the  same  is 
permitted  do  not  in  any  way  unduly  interfere  with  or  impede  the 
working  of  the  minerals  by  the  first  party  or  by  a  new  tenant:  And 
the  tenants  shall  not  be  charged  any  rent  during  such  period  of  six 
months,  but  they  shall  be  liable  for  all  injury  of  every  kind  caused 
by    them     during    such   occupation,    including    surface  -  damages : 
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FuBTHEB,  ]Q  the  event  of  the  tenants  becoming  bankrupt  or  going  irritancy  in 
into  liquidation,  or  executing  any  deed  of  assignment  or  conveyance  ^nkmptcy 
for  behoof  of  creditors,  or  of  their  failure  to  pay  the  said  fixed  rents  *®- 
or  balance  of  lordships  within  six  months  after  the  same  shall  respect- 
ively become  due,  then,  and  in  any  of  these  events,  this  lease  shall, 
in  the  option  of  the  first  party,  to  be  declared  by  a  writing  under 
his  hand,  or  the  hand  of  bis   factor   or   agent,  be  held  as  having 
terminated  at  the  date  of  such  writing,  and  the  same  shall  there- 
upon come  to  an  end  and  be  void  and  null  without  the  necessity  of 
any  declarator  or  process  of  law  to  be  used  for  that  effect :  And  such 
nullity,  in  the  event  of  its  declaration  in  writing  by  the  first  party,  or  his 
factor  or  agent  as  aforesaid  shall  not  thereafter  be  purgeable  by  pay- 
ment, any  law  or  custom  to  the  contrary  notwithstanding :  Reserv- 
ing, nevertheless,  full  power  to  the  first  party  to  recover  all  arrears 
of  rent  or  lordship  due  at  the  time  or  subsequently  to  become  due  to 
him,  and  to  insist  upon  the  immediate  fulfilment  of  all  the  obligations 
undertaken   by  and  incumbent  on  the  tenants  in  respect  of  their 
possession  as  at  the  natural  expiry  of  this  lease :  And  it  shall  be  in  the  Powen  to 
power  of  the  first  party  if  and  when  he  shall  have  declared  this  lease  {J^"*®'*'**. 
to  have  terminated,  as  above  provided  for,  to  enter  into  possession  of  ■*®^- 
the  premises,  and  to  relet  the  said  minerals,  or  otherwise  dispose  of 
the  same  as  he  shall  think  proper,  in  the  same  manner  as  if  this  lease 
had  never  been  granted,  and  in  such  event,  the  first  party  shall  have 
the  like  optional  right  to  take  the  buildings,  engines,  machinery, 
roads,  railroads,  and  apparatus  and  utensils  connected  with  the  work- 
ing of  the  minerals  hereby  let,  at  a  valuation,  as  hereinbefore  provided 
on  the  natural  expiry  or  earlier  termination  of  this  lease  as  aforesaid : 
And  declaring  that  the  rights  hereby  conferred  on  the  first  party 
shall  in  no  way  interfere  with  or  prejudice  his  legal  hypothec  in  the 
premises:  And  at  the  natural  expiry  or  earlier  termination  of  this  obligation 
lease,  the  tenants  BIND  and  oblige  themselves  to  flit  and  remove,  with  to  remove  at 
their  servants,  workmen,  and  others  in  their  employment,  and  whole 
property  and  effects,  furth  of  and  from  the  premises  hereby  let,  and  that 
without  warning  or  process  of  removing  to  be  used  for  that  effect : 
But  that  always  subject  to  the  power  hereinbefore  conferred  on  them 
to  remain  on  the  ground  for  the  purpose  of  removing  buildings, 
machinery,  minerals,  and  others :  Further,  the  obligations  herein  supuutioni 
undertaken  by  or  imposed  upon  the  parties  hereto,  under  the  descnp-  ^^^^JJitJ- 
tions  of  the  "  first  party "  and  the  "  tenants,"  shall  be  held  to  be  "^- 
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applicable  to  and  bindiDg  upon  the  successors  of  the  said  parties 
respectively,  as  proprietors  and  tenants  of  the  minerals  hereby  let 
for  the  time,  and  all  other  persons  who  are  or  may  be  legally  bound 
and  representing  the  said  parties  respectively  for  fulfilment  of  the 
said  obligations :  And  in  like  manner  the  stipulations  and  obligations 
in  favour  of  the  said  parties,  under  the  same  descriptions,  shall  be 
available  to  and  may  be  enforced  by  the  successors  and  representa- 
tives of  the  said  parties  respectively :  And  both  parties  BIND  and  OBLIGE 
themselves  and  their  respective  foresaids  to  implement  and  fulfil  to 

PuMity.      each  other  their  respective  parts  of  the  premises,  under  a  penalty  of 

to  be  paid  by  the  party  failing  to  the  party  per- 
forming or  williug  to  perform,  over  and  above  performance :  And 

<^j«»t  to  they  consent  to  registration  hereof,  and  of  the  periodical  accounts  or 
returns  before  mentioned,  and  of  any  awards  or  decrees-arbitral, 
interim  or  final,  to  be  pronounced  as  aforesaid,  for  preservation  and 
execution. — In  witness  whereof. 


3.  Lease  of  an  Oil  Work  and  Minerals. 

It  is  CONTRACTED  and  agreed  between  the  parties  following — 
viz.,  A  (designation),  heritable  proprietor  of  the  minerals  hereinafter 
let,  of  the  first  part,  and  the  Oil  Company,  Limited, 

incorporated  under  the  Companies  Acts,  1862  to  1900,  of  the  second 
part,  in  manner  following  :  That  is  to  sat,  the  said  A  has  set,  and 
by  these  presents,  in  consideration  of  the  rent,  royalties  or  lord- 
ships, and  other  prestations,  and  with  and  under  the  conditions, 
restrictions,  provisions,  and  declarations  after  mentioned,  in  tack  and 
assedation  lets,  to  the  said  Oil  Company,  Limited,  but 

excluding  assignees,  legal  and  conventional,  and  sub-tenants,  and  also 
liquidators  and  trustees  or  managers  for  creditors  in  any  way  or 

Dewsrip-      shape,  unless  with  the  consent  of  the  first  party  in  writing.  All  and 
Sundry  the  whole  shale,  coal,  ironstone,  fireclay,  and  other  minerals 
of  every  kind,  excepting  freestone  and  other  stone  used  for  building 
purposes,  in  and  under  those  parts  of  the  estate  of 
belonging  to  the  said  A,  lying  in  the  Parish  of  and 

County  of  ,  delineated  and  coloured  on  the  plan  annexed 

Tenn.         and  signed  as  relative  hereto,  and  that  for  the  space  of 

years  from  and  after  the  term  of  1 19     ,  which  is  declared 

to  be  the  commencement  of  this  lease  and  the  entry  of  the  second 
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parties  to  the  premises  in  virtue  hereof,  but  with  power  to  the 
tenants  to  relinquish  and  renounce  this  lease  at  the  term  of  bimIm. 

,  19     ,  and   at   the   expiration   of  every  year 

thereafter :  Declaring  that  should  the  tenants  desire  to  avail  them- 
selves of  tbe  said  breaks  they  shall  give  to  the  landlord 
months'  previous  notice  in  writing  of  their  intention  so  to  do ;  and 
that  before  such  relinquishment  on  the  part  of  the  tenant  shall  be 
allowed,  all  rents  and  royalties,  or  arrears  of  rents  and  royalties,  shall 
have  been  paid  to  the  proprietor,  and  all  damages  incurred  by  the 
tenants  to  any  person  or  persons  shall  have  been  settled,  and  all 
other  obligations  incumbent  on  the  tenants  duly  implemented  and 
fulfilled ;  and  which  breaks  in  favour  of  the  tenants  shall  be  in  full 
of  any  power  they  might  claim  to  relinquish  the  lease  on  the  ground 
of  their  being  unable  to  work  the  minerals  or  any  of  them  to  profit : 
With  full  power  to  the  tenants,  at  their  own  proper  charges  and  Power  to 
expenses,  but  with  and  under  the  limitations,  restrictions,  and  con- 
ditions after  specified,  to  search  for,  work,  win,  raise,  calcine,  manu- 
facture, and  carry  away  and  dispose  of  the  whole  minerals  hereby  let, 
and  to  char,  calcine,  manufacture,  and  burn  the  said  shale,  coal, 
ironstone,  fireclay,  and  other  minerals  or  any  part  thereof  upon  the 
ground,  as  fully  and  freely,  as  the  proprietor  could  do  himself 
before  granting  these  presents,  and  for  these  purposes,  and  under  the 
limitations,  restrictions,  and  conditions  after  specified,  to  sink  pits, 
and  drive  levels  for  working  the  said  minerals  hereby  let,  to  erect 
machinery  for  draining,  working,  winning,  and  bringing  the  said 
minerals  to  the  surface,  and  for  extracting  and  making  oil  from  the 
said  shale,  and  for  manufacturing  it  and  the  other  products  of  the 
said  shale,  and  to  make  coal-hills,  and  hills  for  depositing  and 
calcining  the  said  ironstone  and  other  minerals,  to  erect  steam- 
engines,  retorts,  and  all  machinery,  works,  and  apparatus  necessary 
for  the  purposes  above  mentioned,  to  make  roads,  tramways,  railways, 
reservoirs,  and  aqueducts  above  ground,  but  that  only  at  such 
places  and  in  such  directions  as  may  have  been  approved  of  by  the 
proprietor  or  his  factor  for  the  time  being  in  writing ;  As  also,  to  workmea'i 

,  o  o  houses, 

build  houses  for  the  colliers,  miners,  workmen,  and  others  employed 
in  connection  with  the  minerals  hereby  let,  on  suitable  sites  to  be 
pointed  out  by  the  proprietor  or  his  factor;  and  in  general  to  do 
everything  that  may  be  necessary  for  carrying  on  the  works  and 
disposing  of  the  minerals  hereby  let :   Provided  always  that  the 
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tenants  shall  be  bound  to  conduct  and  carry  on  all  their  operations 
hereby  authorised  so  as  to  do  as  little  injury  as  possible  to  the 
adjoining  lands,  and  to  the  houses,  fences,  drains,  woods,  and  crops 
thereon:  Bur  DBCLARINQ  always  that  these  presents  are  granted 
and  entered  into  by  the  first  party  only  in  so  far  as  is  consistent  with 
any  powers  that  may  have  been  reserved  by  the  landlord  under  any 
existing  agricultural  lease  or  leases  of  the  lands  the  minerals  in  which 
are  hereby  let,  or  under  any  reservations  implied  by  law  in  his  fevour 
under  the  said  agricultural  lease  or  leases :  Declaking  always,  as  it 
is  hereby  specially  provided  and  declared,  that  the  powers  herein- 
before granted  to  the  tenants  are  subject  to  the  following  restrictions, 
B«toruto    limitations,  and  conditions,  viz. : — (First),  That  the  tenants  are  not 

be  only  ,  ,  .  t  • 

•jj^edon    save  with  the  previous  consent  in  writing  of  the  said   A   or  his 
■Ttes,  *c.      factor,  to  erect  retorts  upon  any  part  of  the  said  A's  lands  except 
upon   the   portions   of  ground   coloured  on   the  said 

plans,  and  that  only  on  such  sites  in  the  said  areas  as  shall  pre- 
viously have  been  approved  of  by  the  proprietor  or  his  factor,  and 
that  the  tenants  shall,  besides,  adopt  and  continually  use  all  the 
best  available  means  for  diminishing  the  smoke  and  smells  arising 
from  the  operations  connected  with  the  retorts,  and  in  the  event  oi 
their  using  horizontal  retorts  they  shall  be  bound,  if  required,  to 
drench  the  spent  shale  arising  therefrom  with  water  before  such  shale 
N«wpit«on  is  put  out  to  the  bank.(a)   (Second),  No  new  pits  are  to  be  opened, 
nofto^be*     without  the    previous  permission   in   writing  of  the  proprietor  or 
oSowMnt,  ^^8  factor,  in  the  lands  coloured  on  the  said  plan  or 

***  plans,  and  the  working  from  under  the  said  parts  coloured 

shall  not  be  from  the  surface,  but  from  an  eye  between  and 

^^j^^  or  from   a   pit  situated  at  ;   (Third),  The 

?«ro^th**'"  whole  operations  in  the   way  of  sinking,  working,  and  depositing 

aqtuny.      (j^bris  and  rubbish  shall  be  conducted  by  the  tenants  in  such  a 

manner  as  not  to  interfere  with  the  operations  at  the  quarry 

or  in  any  other  quarry  that  may  be  opened  on  the  said  lands,  and 

RubbUh.      the  di^bris  shall  be  laid  down  in  such  places  only  as  shall  be  pointed 

out  by  the  landlord  or  his  factor,  and  so  far  as  possible  shall  be 

employed  in  filling  up  excavations  at  such  quarry  or  quarries,  if  the 

same  lie  within  moderate  distance  and  there  be  convenient  means 


(a)  When  danger  is  apprehended  of  pollution  to  a  river,  or  of  damajge  to  trees, 
crop,  &c.,  by  pollution  of  the  atmosphere  special  clauses  should  be  inserted  to 
guard  i^ainst  such. 
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of  access  between  the  places  where  the  debris  is  produced  and  the 

said  quarries :  And  declaring  that  before  any  spoil- bank  is  begun,  surface  sou. 

the  soil  shall  be  stripped  and  laid  aside,  and  shall  be  laid  upon  the 

top  of  the  said  bank  after  it  has  been  raised  to  its  full  height: 

Further,  it  is  hereby  expressly  provided  and  declared  that  the  MacWnwy, 

tenants    shall    not  have    power,   unless  with    the  previous  consent  be  erected 

*  *  within  cer- 

in  writing  of  the  said  A  or  his  factor,  to  erect  machinery  or  to  form  ^J^f 
any  hill,  or  calcine  any  ironstone,  or  to  break  the  surface  of  the  '""■•  *®- 
ground  for   any    purpose   (excepting  always   drains  for  conveying 
water),   or  to  conduct   any   surface   operations    whatsoever  within 

yards  of  any  existing  farm-house,  church,  steading  or 
dwelling-house,  or  within  any  belts  of  plantation,  or  in  any 
garden-ground,  except  that  air-pits  may  be  sunk  at  a  distance  of 
not  less  than  yards  from  the  nearest  point  of  any  farm- 

house or  church  or  steading  or  dwelling-house,  but  only  at  such 
place  or  places  as  shall  have  been  previously  approved  of  by  the 
proprietor  or  his  factor  for  the  time  being  in  writing :  FURTHER,  the  JjJ'jJj^* 
tenants  shall  not  have  power  or  liberty  to  communicate  to  any  of  JJ^eigh^ 
the  neighbouring  proprietors  any  of  the  levels  belonging  to  the  ^©251,^! 
minerals  hereby  let,  or  any  of  them,  or  of  using  the  said  levels  for 
the  purpose  of  working  any  minerals  other  than  those  hereby  let, 
nor  to  make  any  communication  of  the  mines  or  workings  to  any 
neighbouring  proprietor,   or  for  other   working   than   as   aforesaid, 
unless  with   the   special   consent  of  the  proprietor  in  writing,  and 
under  such  conditions  as  he  shall  impose  ;  And  the  tenants  shall  be  Rights  of 

'■  tenants  to 

at  liberty  to  make  use  of  any  farm-roads  and  service  roads  already  ^J^*™" 

made  or  to  be  made  on  the  lands  belonging  to  the  said  A,  without 

any  payment  for  the  ground  of  such  farm-roads    or  service  roads 

as  may  be  used  by  them,  but  they  shall  be  obliged  to  pay  a  just 

proportion  of  the  expense  of  keeping  such  farm-roads  or  service  roads 

in  repair,  as  such  proportion  shall,   failing  agreement,   be  settled 

by   arbitration    in    manner  after    provided :    Which   lease,    with  warrandice. 

and    under    the     conditions,     provisions,    limitations,     restrictions, 

and    declarations    before    and    after    written,    the    said   A    binds 

and  OBLIGES   himself  and  his   heirs   and  successors  to  warrant  at 

all  hands:   But  declaring  that  he  shall  not  be  held  to  warrant  But  exist- 

ence.  &c, 

the  existence   of  the   said   minerals   hereby   let,   or  any  of  them,  of  minerals 

•^  not  guar- 

or  of  any  minerals  whatever  within  the  said  lands,  or  the  correct-  "teed, 
ness   of  any  borings  made  in   searching  for  minerals,  or  that  any 
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borings  or  operations  to  be  performed  by  the  tenants  in  searching 
for  and  working  the  same  shall  be  successful,  nor  the  correctness 
of  any  information  which  may  have  been  communicated  to  the 
tenants  regarding  the  minerals,  the  obligation  and  engagement 
hereby  undertaken  by  the  said  A  being  only  that  in  case  any 
minerals  (other  than  freestone  and  other  building  stones)  shall  be 
found  within  the  said  lands,  the  same  are  hereby  let  to  the  said 

Oil  Company  Limited,  and  their  foresaids  in  terms 

Bant  of  these  presents :  For  which  causes  and  on  the  other  part, 
the  said  Oil  Company  Limited  BIND  and  OBLIGE  themselves, 

and  the  shareholders  thereof,  and  also  the  capital  stock  and  profits  of  the 
said  company,  to  CONTENT  AND  PAY  to  the  said  A,  and  his  heirs,  exe- 
cutors, or  assignees,  or  to  his  or  their  factors,  for  his  or  their  behoof,  a 
fixed  yearly  rent  of  £  sterling  for  the  whole  minerals  and 

others  hereby  let  during  the  currency  of  this  lease,  and  that  whether 
they  shall  work  the  minerals  or  not,  which  fixed  rent  is  hereby  declared 
to  commence  from  the  said  term  of  ,  and  shall  be  pay- 

able at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by 
equal  portions,  beginning  the  first  term's  payment  thereof  at  the 
term  of  ,  for  the  rent  due  for  the  period  preceding 

that  term,  and  the  next  term's  payment  at  the  term  of 
following,  for  the  half-year  preceding  said  term,  and  so  forth  half- 
yearly,  termly,  and  proportionally  thereafter  during  the  currency 
of  this  lease,  with  a  fifth  part  more  of  each  term's  rent  of  liquidate 
penalty  in  case  of  failure,  and  interest  at  the  rate  of  £5  per  centum 
per  annum  on  each  half-yearly  payment  from  the  time  the  same 

lordahipfc  falls  duc  Until  payment;  OR,  IN  THE  option  of  the  proprietor, 
TO  PAY  to  the  said  A  or  his  foresaids  the  lordships  or  royalties  after 
mentioned  on  the  several  minerals  raised  or  obtained  and  disposed 
of  from  the  mineral  field  hereby  let — viz.,  for  every  ton  (twenty-two 
and  a  half  hundredweight)  of  shale  obtained  from  the  said  mineral 

Forihaie.    field  a  royalty  of  £  per  ton ;  And  in  the  event  of  the  crude 

oil  manufactured  from  the  shale  so  obtained  rising  in  price  to 

per  gallon  net  at  the  works,  on  an  average  of  any  year,  com- 
mencing at  Martinmas  ,  of  £  per  every  such  ton  obtained 
during  such  year,  so  long  as  the  price  shall  continue  at 
per  gallon,  or  between                         and  per  gallon,  and 
£             extra  of  royalty  on  every  such  ton  for  every  increase  of 

per  gallon  net  at  the  works  on  the  price  of  the  crude  oil  above 
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per  gallon  :  But  it  is  hereby  provided  and  AGREED 
that  the  above-mentioned  several  increases  of  lordship  or  royalty 
on  shale  shall  not  apply  to  or  be  chargeable  on  the  shale  put  out 
and  sold  at  the  pit  mouth,  and  from  which  no  crude  oil  is  manu- 
factured on  the  ground,  but  that  the  lordship  or  royalty  on  all 
shale  so  sold  shall  always  be  and  remain  at  per  ton  as 

aforesaid ;  a  royalty  of  for  every  ton  of  twenty-two  o<m\. 

and  a  half  hundredweight  of  coal   of  every  description  obtained 
from  the  said  mineral  field  ;  a  royalty  of  for  every  ton  of  ^^tSne? 

twenty-two  and  a  half  hundredweight  of  calcined  blackband  iron- 
stone obtained  from  the  said  mineral  field ;  and  a  royalty  of  Firo^iiy. 
for  every  ton  of  twenty-two  and  a  half  hundredweight  of  fire-clay 
obtained  from   the   said  mineral  field;   and  for  all  other  minerals 
and  mineral  substances  hereby  let,  not  specially  mentioned  above, 
such  royalties  as  may  be  agreed  on,  or  as  may,  failing  agreement, 
be  fixed   by  arbitration :    But  declaring  that  no   lordship  shall 
be   chargeable  upon  any  coal   used   by   the   engines  necessary  for 
the  working  of  the  minerals  or   the  ventilation  of  the  workings: 
And  with  regard    to  the    payment    of   fixed    rent    or    royalties,  i^iom  to 
it  is  hereby  provided  and  agreed  that  at  the  term  of  fl5^?J?u 
in  each  year,  commencing  at                                ,  or  as  soon  thereafter  Ji^SS^I*' 
as  the   landlord  shall  have  received  and  examined  the   necessary 
accounts  or  abstracts  aftermentioned  to  enable  him  to  come  to  a 
decision  on  the  point,  he  shall  declare  his  option  of  taking  the  fixed 
rent  or  the  royalties  for  the  year  preceding  the  said  term  of 

,  and  in  case  he  shall  prefer  to  take  the  royalties,  the  half- 
yearly  payments  made  at  the  preceding  term  of  shall 
be  considered  as  payments  to  account,  and  the  balance  shall  then  be 
paid  by  the  tenants,  with  interest  at  the  rate  of  5  per  cent  per 
annum  from  the  term  of  ,  and  a  fifth  part  more  of 
liquidate  penalty  in  case  of  failure :  And  DECLARING  ALSO  that  in 
case  during  any  year  of  the  lease  the  lordships  on  the  minerals 
wrought  shall  fall  short  of  the  fixed  rent  exigible  in  the  landlord's 
option,  and  which  shall  have  been  paid  by  the  tenant  in  lieu  of  such 
lordships,  the  tenants  shall  be  allowed  to  retain  the  amount  of  the 
deficiency  out  of  any  excess  of  the  lordships  beyond  the  fixed  rent 
at  the  term  of  thereafter  being  the  expiration  of  the 
succeeding  year,  in  so  far  as  the  lordships  shall  exceed  the  fixed 
rent  in  such  immediately  succeeding  year  but  no  longei* ;  and  for 
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the  purpose  of  ascertaining   correctly    the    quantity    of   minerals 
obtained  from  time  to  time  by  the  tenants  from  the  mineral  field 
hereby  let,  and  the  amount  of  the  royalties  falling  to  be  paid  by 
them  if  royalties  shall  be  demanded,  the  tenants  shall  fix  and  main- 
tain at  each  pit,  ingoing  lye,  or  mine-mouth,  a  correct  steelyard 
at  which  they  shall  cause  to  be  weighed  the  said  minerals  as  they 
are  put  out  daily,  and  also  such  as  shall   be  calcined   or  manu- 
factured;   and   the    said    steelyards  shall   from   time   to  time   be 
adjusted  by  the  tenants  at  their  own  expense  and  at  the  sight  of 
the   landlord,   and   shall   be   maintained   in   proper   working  order 
during  the  whole  currency  of  the  lease ;  and  the  tenants  shall  also 
cause  regular  books  to  be   kept,  in  which  shall  be  inserted  daily, 
in  a  distinct   manner,   the   output  of  each   miner  or  company   of 
miners   or  workmen,   weighed    daily   as    aforesaid,  and   on   which 
lordship   falls   to   be   paid   as  aforesaid,  and   also    an    account    of 
the  sales  and  disposal  of  the  said  minerals  whether  in  the  raw  or 
in  a  manufactured  state,  and  a  statement  generally  of  the  whole 
weight  of  the  minerals  and  mineral  substances  obtained  from  the 
mineral  field  hereby  let  in  the  raw  and  manufactured  states,  and  of 
the  sales  and  rates  of  price  (so  far  as  this  may  affect  the  amount  of 
royalties)  and  the  consumption  and  disposal  thereof;  which  books 
and  accounts  shall  at  all  times  be  open  and  patent  to  the  landlord 
and  his  factor,  or  others  authorised  by  him  ;  and  the  tenants  shall 
also  be  bound  to  transmit  quarterly  to  the  landlord  or  to  his  factor 
abstracts  of  the  said  accounts,  and  extracts  from  the  said  books, 
showing  the  quantity  of  minerals  raised  and  sold  or  otherwise  dis- 
posed of  as  aforesaid  during  the  quarter,  and  the  prices  thereof  (so 
far  as  such  prices  affect  the  amount  of  the  royalties),  which  abstracts 
and  extracts  shall  be  certified  by  the  tenants  or  their  manager,  and 
shall,  if  required  by  the  landlord,  be  verified  by  the  tenants  on  solemn 
declaration :  And  it  is  further  PROVIDED  and  agreed  that  it  shall 
be  competent  to  the  landlord,  whenever  he  shall  think  proper,  to 
erect  at  his  own  expense  any  weighing  machines  he  may  think  fit 
at   the  mouths   of  the  pits  and  mines,  or  upon  any  railway    used 
by  the  tenants  for  the  conveyance  of  the  minerals  hereby  let,  but 
that  so   as   not  to  interfere  with  the  traffic  of  the  tenants,  upon 
which  weighing  machines  the  tenants  shall  allow  the  minerals  to  be 
weighed  if  required  for  the  purpose  of  checking  the  weights  and 
quantities  of  the  said  minerals,  and  also  to  place  a  check-grieve  at 
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his  own  ezpeDse,  at  each  pit  or  mine-mouth,  in  order  to  take  an 
account  of  the  produce  of  the  said  mineral  field  and  of  the  disposal 
of  the  said  produce,  which  account  may  be  compared  monthly,  if 
required  by  the  landlord,  with  the  books  and  accounts  kept  by  the 
tenants:  And  it  is  hereby  provided  and  agreed  that  if  there  shall  Discrepancy 

in  books  to 

happen  to  be  any  discrepancy  between  the  books  and  accounts  kept  Jrt5|Jif«Jn^ 
and  rendered  by  the  tenants  on  the  one  hand,  and  the  books 
and  accounts  kept  by  the  said  check  -  grieve  on  the  other 
hand,  the  matter  shall  be  referred  to  arbitration  in  manner  after- 
mentioned,  with  the  view  of  ascertaining  the  correct  produce  of  the 
said  mineral  field,  and  other  particulars  in  regard  thereto,  and  when 
the  correct  produce  has  been  so  ascertained  the  same  shall  be  held 
as  regulating  the  amount  of  the  lordships  payable  by  the  tenants, 
the  landlord  being  nevertheless  entitled  to  demand  and  receive 
payment  of  lordships  upon  the  quantities  of  the  respective  minerals 
stated  in  the  tenants'  returns,  which  shall  be  held  as  payments  to 
account  of  the  year's  lordships:  And  it  is  hereby  stipulated  and  Accounts  to 
AGREED  that  an  account  of  the  lordships  or  royalties  due  to  the  diligence 
said  A  and  his  foresaids  in  terms  hereof,  made  up  from  the  tenants' 
books  or  accounts,  or  abstracts  thereof,  or  from  the  accounts  kept  by 
the  said  check-grieve,  and  signed  by  the  said  A,  or  by  his  factor  for 
the  time,  shall  be  sufficient  to  constitute  the  amount  of  such  lord- 
ships or  royalties  that  shall  be  due  and  payable  at  any  time  by  the 
tenants,  and  shall  without  registration  of  such  account  or  any  other 
proceeding  be  held  to  be  sufficient  warrant  for  a  charge  and  summary 
diligence  or  sequestration  for  the  amount  thereof  against  the  tenants 
or  their  foresaids — the  terms  of  payment  being  first  come  and  by- 
gone :  And  in  addition  to  making  payment  of  the  foresaid  fixed  Tenants  to 
rent  or  lordships,  as  the  case  may  be,  the  said  Oil  Com-  ground,  &c., 

occupied  or 

pany  Limited  bind  themselves  and  their  foresaids,  coniunctly  and  damaged,  at 

■^       •'  '  o  J  nXM  to  be 

severally,  to  pay  for  all  ground  that  may  be  occupied,  used,  or  taken  JJSj,J^on. 
by  them  for  any  of  the  purposes  before  mentioned,  and  for  all  surface- 
damages  and  other  damages,  of  whatever  kind,  whether  already  done 
by  them  in  the  course  of  boring  and  searching  for  the  said  minerals, 
or  that  may  be  hereafter  occasioned  by  their  workings  and  operations 
at  any  time  during  the  currency  of  this  lease,  including  the  damages 
that  may  be  occasioned  by  the  construction  of  any  tramways  or 
railways,  and  the  value  of  the  ground  required  therefor,  and  stock, 
crops,  and  produce  thereon,  and  of  any  trees  that  may  be  destroyed 
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in  the  course  of  their  construction,  and  all  other  damages  done  by 
them  or  under  their  directions,  of  whatever  nature,  whether  to  lands, 
houses,  woods,  trees,  growing  crops,  barnyards,  roads,  fences,  wells, 
water,  and  water-courses,  or  drains  and  others,  and  whether  such 
damages  shall  be  due  to  the  said  A  or  his  foresaids,  or  to  his  or  their 
tenants  or  feuars,  or  third  parties,  according  as  the  value  of  such 
ground  or  the  amount  of  such  damages  shall  be  fixed  and  ascer- 
tained by  arbitration  in  manner  after  mentioned:  And  declar- 
Ten^tato    iNG    that    the    tenants    under    this    lease    shall    be    bound    and 

take  rlik  of 

fire  damage.  OBLIGED  to  undertake  the  whole  risk  of  and  responsibility  for 
any  injury  or  damage  that  may  be  done  or  happen  by  or  through 
fire  caused  by  their  operations  and  works  in  any  way  above  or 
below  ground,  or  to  trees,  plantations,  houses,  or  other  pro- 
perty, or  that  may  be  occasioned  by  sparks  from  any  locomotives 
that  may  be  used  on  any  railways  or  tramways  in  their  occupation 

Tenant  to     or  Under  their  control ;  And  the  tenants  shall  also  be  bound  to  free 

relieve  land- 

lord  of  third  and  relieve  the  said  A  and  his  foresaids  of  all  claims  which  may  be 

parties'  ... 

*'**'°**-  made  by  any  neighbouring  proprietors,  tenants,  or  others,  on  account 
of  any  of  the  operations  of  the  tenants  under  this  lease,  (a)  or  of  their 
neglect  of  any  of  the  stipulations,  or  their  non-fulfilment  or  contra- 
vention of  any  of  the  obligations  incumbent  on  them  as  tenants 
under  these  presents,  or  in  auy  other  manner  of  way  ;  and  of  all  loss 
and  expense  which  may  be  incurred  by  the  said  A  and  his  foresaids 

Land  on  accouut  of  or  by  reason  of  such  claims ;  and  which  damages  or 

damages  or  .  . 

j<>mp«M»-  compeusation  for  land  shall  be  payable  yearly  at  the  term  of  Martin- 
payabie.  j^^  [j^  ^g^jj  jq^j:  during  the  currency  of  this  lease,  in  the  case  of 
such  damages  or  compensation  as  shall  be  of  a  permanent  nature ; 
and  in  the  case  of  temporary  and  other  damages,  immediately  on  the 
amount  of  the  same  being  agreed  on,  or  fixed  by  arbitration,  with 
interest  on  such  damages  and  compensation,  at  the  rate  of  £5  per 
centum  per  annum  from  and  after  the  time  when  the  same  became 
i^storation  payable  until  payment:  And  further,  the  said  tenants  shall  be 
bound  to  restore,  so  far  as  practicable,  any  ground  that  may  have 
been  occupied  for  or  damaged  by  the  operations  under  this  lease, 
when  and  so  often  as  such  ground  shall  be  no  longer  required  there- 
for, or  to  pay  the  sum  requisite  for  restoring  such  ground  to  an  arable 
state,  or  at  least  to  the  state  in  which  it  was  prior  to  its  being 

(a)  It  is  not  unusual  to  take  specific  relief  here  from  water  and  air  pollution 
and  consequent  damage  to  neighbouring  property.    See  footnote,  p.  490,  tupra. 
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occupied  or  damaged  by  the  said  tenants  or  their  foresaids,  and  where 
it  shall  be  found  impracticable,  or  practicable  only  at  an  expense 
greater  than  the  amount  of  deterioration  in  value,  to  restore  the 
ground  occupied  or  damaged  to  its  former  state,  the  tenants  shall 
be  bound  to  pay  for  the  deterioration,  in  case  of  the  parties  not 
agreeing  thereon,  such  sum  as  shall  be  fixed  by  arbitration  in  manner 
after  provided ;  And  the  tenants  shall  also  be  bound  to  restore  or  BMtontion 

,     .  of  f  6nC8B. 

pay  for  restoring  all  drains  and  fences  broken  or  injured  by  them  to 
their  former  state,  so  soon  as  such  restoration  can  be  made  without 
interfering  with  their  works,  and  that  whether  the  ground  or  the 
drains  and  fences  injured  shall  belong  to  the  said  A  or  to  any  other 
person :  Further,  the  tenants  shall  be  bound  to  deliver  to  the  land-  Tenants  to 
lord  or  his  factor  a  copy  of  the  iournals  of  all  bores  made  or  tojonrnais 
be  made  by  them  on  the  mineral  field  hereby  let,  as  furnished  too'^f^ 
them  by  their  borers,  which  copy  shall  be  verified  by  the  tenants, 
and  the  sites  of  the  bores  shall  also  be  marked  upon  a  plan  of  the 
ground,  to  be  furnished  by  the  landlord  for  the  purpose,  with  as 
great  correctness  as  may  be  in  their  power:  And  without  PRE-Spedai 

conditions 
JUDICE     TO     THE     PROVISIONS,      DECLARATIONS,     AND      OBLIGATIONS  <rf  lease. 

ABOVE  WRITTEN,  the  following  articles  have  been  specially  agreed 
on  between  the  parties,  and  are  hereby  declared  to  form  conditions 
under  which  the  present  lease  is  entered  into,  viz. : — First,  The  i.  Method 
minerals  hereby  let  shall  be  wrought  in  the  most  regular,  approved, 
and  systematic  manner  as  to  fall,  ventilation,  and  drainage : 
Declaring  that  where  practicable  all  the  mineral  seams  shall  be 
wrought  by  long- wall  or  other  workmanlike  manner  of  complete 
excavation ;  and  where  any  of  the  said  minerals  are  worked  open-  open-oast 

.  workings. 

cast,  the  soil  shall  be  carefully  lifted  and  deposited  apart  from 
the  deeper  tirring,  and  when  the  open-cast  workings  are  exhausted, 
they  shall  be  filled  up  and  levelled,  and  the  soil  previously  deposited 
apart  as  aforesaid  shall  be  replaced,  so  as  to  render  the  surface  as 
fit  for  agricultural  purposes  as  it  previously  was,  otherwise  damages 
shall  be  paid  in  manner  before  provided :  Second,  The  levels,  wall-  s.  Ley«u, 

.  .  T  Ac,  to  be 

faces,   headings,   and    air-courses  shall    be   kept  clear  and   patent  kept  oiear. 

during  the  working  out  of  any  seam,  and  until  the  working  of  it 

shall  be  abandoned,  which  abandoning  shall  not  take  place  so  long 

as  it  is  workable  to  a  profit,  or  until  a  readier  and  more  economical 

means  of  winning  the  unexhausted  part  of  the  minerals  is  adopted : 

And  the  tenants  further  bind  and  oblige  themselves  to  do  everything 
JUR.  s. — L  32 
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which  may  be  necessary  for  carrying  on  the  working  of  the  minerals 
hereby  let  on  as  extensive  a  scale  as  circumstances  will  admit  of,  and 
also  to  furnish  and  erect  the  whole  requisite  buildings,  machinery, 
and  utensils  necessary  for  so  working  and  manufacturing  the  said 
minerals,  and  to  conduct  the  workings  so  as  to  take  out  as  much 
of  the  minerals  as  is  consistent  with  the  existing  and  future 
interests  of  the  mineral  field:  And  it  is  hereby  pboyided  that 
the  workings  shall  on  no  side  be  carried  within 
yards  of  any  march  or  any  boundary  between  the  lands  containing 
the  minerals  hereby  let  and  adjoining  lands,  without  the  written 
permission  of  the  said  A  or  his  foresaids,  and  that  at  such  places 
only  as  may  be  agreed  on:  It  is  further  provided  that  the 
workings  of  the  minerals  hereby  let  shall  not  be  carried  nearer  than 

yards  of  any  existing  farm-steadings  or  existing 
buildings  upon  the  lands,  or  under  any  road,  railway,  or  running 
stream,  nor  within  yards  of  the  edge  thereof,  excepting 

for  the  purpose  of  making  communication  across  such  roads,  railways, 
or  streams  to  the  minerals  on  the  other  side  thereof,  and  which  com- 
munications shall  be  made  only  at  such  places  as  may  be  agreed  to  by 
the  landlord,  and  shall  be  wrought  narrow,  not  more  than 
feet  in  breadth,  and  not  nearer  each  other  than  yards  : 

And  in  regard  to  the  minerals  under  any  public  railway,  it  is  hereby 
DECLARED  that  the  tenants  shall  have  power  to  work  the  same  only 
in  so  far  as  the  landlord  can  do  so,  and  as  is  permitted  by  the  pro- 
visions of  the  Railway  Acts :  And  it  is  hereby  specially  provided 
and  DECLARED  that  the  tenants  shall  alone  be  responsible  for  any 
loss  or  damage  that  may  arise  from  encroachments  on  adjoining  lands 
or  other  property :  Third,  The  tenants  shall  be  bound  to  make  out 
regular  yearly  surveys  and  plans  of  their  whole  workings,  and  that 
at  their  own  expense,  showing  at  the  end  of  each  year  the  excava- 
tions which  have  been  made  during  the  preceding  year,  all  dykes 
and  ditches  being  carefully  marked  and  delineated  thereon ;  which 
surveys  and  plans  shall  be  exhibited  for  a  reasonable  time,  to  the 
proprietor  or  any  person  on  his  behalf,  annually  or  oftener  if 
required,  and  at  the  end  of  the  lease  these  plans  shall  be  the 
property  of  the  landlord,  and  shall  be  delivered  over  to  him :  Fourth, 
The  tenants  shall  be  bound  to  keep  the  whole  going  workings 
properly  ventilated,  and  in  a  regular  upredd  and  workable  state 
during  the  lease,  and  to  leave  them   in   the  like   state  at  their 
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removal,  except  in  so  far  as  they  shall  be  levelled  and  filled  up  from 
time  to   time  with   consent   of  the   landlord  as  herein   provided: 
Declarikq  that  the  landlord  shall  be  at  full  liberty  to  inspect  the  inspeouon 
^workings  at  all  reasonable  times  by  himself,  or  any  person  or  persons  of  workiagi 
appointed  by   him,  on   giving  three  days'  previous  notice  to  the  '•«*<»*•»• 
tenants  of  his  desire  and  intention  to  make  such  inspection  ;  and  he 
or  such  person  or  persons  shall  also  have  free  access  to  all  manu- 
factories and  works  erected  or  used  by  the  tenants  in  connection 
with  the  said  minerals  ;  and  he  or  they  shall  be  entitled  to  require, 
upon  giving  the  said  notice,  the  attendance  and  services  of  an  over- 
seer and  two  of  the  tenants'  workmen  to  accompany  them  on  such 
inspections,  the  landlord  being  bound  to  pay  such  overseer  and  work- 
men the  wages  for  the  time  during  which  they  are  occupied  in  such 
inspections   at   the   usual   rate   per  hour  at  which   they  are   paid 
at  the  time :  And  it  is  hereby  PROVIDED  and  agreed  that,  in  Arbitration 

''  danse  m  to 

the  event  of  any  difference  of  opinion  arising  between  the  landlord  workinge. 
and  the  tenants  as  to  the  proper  mode  of  conducting  the  workings 
under  this  lease,  that   such  difference   shall  be,  and  the  same   is 
hereby,   referred   to   the   determination    of  ,  whom 

failing  of  ,  whom  failing  of  any  mining  engineer  to  be 

agreed  upon  by  the  parties,  and  the  workings  shall  be  conducted  in 
accordance  with  the  award  and  directions  of  such  referee :    Fifth,  f-  B««tora. 

''         tlon  of 

The  tenants  shall  be  bound  and  obliged  at  the  natural  expiry  or  f^Jf/gJJte. 
earlier  termination  of  this  lease,  at  their  own  expense,  to  restore  as 
far  as  practicable  to  an  arable  condition,  where  the  ground  was  arable 
at  their  entry,  or  otherwise  to  the  condition  in  which  it  then  was, 
all  ground  occupied  or  that  may  be  occupied  by  pits,  roads,  hills,  tram- 
ways, railways,  or  in  any  other  manner  of  way  in  the  course  of  work- 
ing, winning,  manufacturing,  or  carrying  away  the  said  minerals  and 
others  hereby  let,  or  any  of  them,  in  so  far  as  such  restoration  shall 
not  have  previously  been  made  (unless  as  regards  any  tramways, 
roads,  or  railways,  which  may  be  taken  over  at  valuation  as  after 
mentioned),  or  else  to  pay  for  the  deterioration  of  the  ground  as  before 
provided  for ;  and  they  shall  also  be  bound  to  fill  up  all  pits,  when  the  umwed  pits 
same  are  no  longer  of  use,  in  a  proper  manner :  But  it  is  hereby  «p- 
PROVIDED  and  declared  that  the  tenants  shall  not  be  entitled  to 
fill  up  any  pits  that  in  their  opinion  may  no  longer  be  of  use  to 
them  without  the  written  permission  of  the  landlord  or  his  factor ; 
and   in   case   the   tenants   shall   desire  to  fill  up  any  of  the  said 
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pits,  and  the  landlord  shall  refuse  to  allow  this  to  be  done,  then 
the  tenants  shall  thereafter  be  relieved  of  the  obligation  hereby 
imposed  on  them  to  fill  up  such  pits,  all  previous  damages 
vntujdpiti  occasioned  thereby  being  settled  by  the  tenants :  And  it  is 
ronnS*^  also  hereby  provided  and  declared  that  all  disused  pits  not 
filled  up  as  aforesaid,  shall  be  kept  and  left  open  by  the  tenants 
during  the  lease  clear  to  the  mineral  seams,  and  that  the  tenants 
shall  be  bound,  at  their  own  expense,  to  surround  the  same  at  the 
surface  with  a  stone  and  lime  wall  of  at  least  six  feet  in  height  at 
each  pit  mouth,  and  to  keep  the  said  walls  in  proper  repair  during 
the  currency  of  the  lease,  and  to  leave  them  in  that  state  at  their 
removal,  the  ground  which  has  been  used  around  such  pits  being,  on 
their  ceasing  to  be  used,  restored  as  far  as  possible  to  the  condition  in 
which  it  formerly  was,  or  compensation  for  deterioration  paid  in  respect 

6.  Tanuiti  thereof,  as  before  provided  for :  Sixth,  The  tenants  shall  be  bound  and 
K»^.  *o.  OBLIGED  to  maintain  all  tramways,  roads,  and  railways  that  may  be  con- 
structed by  them  with  the  landlord's  consent,  in  proper  order  and  repair, 
and,  if  required,  to  keep  the  same  properly  fenced,  all  at  their  own 
expense,  so  long  as  they  continue  to  use  the  same,  and  they  shall  be 
bound  to  leave  the  said  tramways,  roads,  and  railways  in  like  good 
condition  at  their  removal,  if  the  landlord  shall  require  them  so  to  do, 
and  in  that  case  the  same  shall  be  purchased  and  taken  over  by  the 
landlord  at  a  valuation  to  be  fixed  by  arbitration  in  manner  hereinafter 
provided,  and  in  the  event  of  the  landlord  not  requiring  the  same 
to  be  left,  the  tenants  shall  be  entitled  to  remove  the  materials, 
and  shall  be  bound  to  restore  the  ground  to  its  former  condition » 

n  ndii,  Ac,  as  before  provided  for ;  But  in  the  event  of  the  rails  or  any  other 
oompa*^     materials  used  in  the  construction  of  any  railway  being  the  property 
of  any  Railway  Company,  the  same  shall  be  made  over  to  the  land- 
lord, subject  to  the  rights  of  the  said  Railway  Company,  and  all 
rails  belonging  to  the  said  Railway  Company  shall  not  be  subject 

7.  Qoing      to  any  right  of  hypothec  or  retention  by  the  landlord :  Seventh,  The 
Ufenoeii    tenants  shall  be  bound  and  obliged  to  keep  all  going  pits,  hills, 

mines,  and  others  made  or  used  by  them  securely  fenced  with  proper 
fences  and  gates,  and  also  to  keep  all  roads,  tramways,  and  railways 
made  or  used  by  them  securely  fenced  and  having  gates  and  stiles 
on  the  footpaths^  and  they  shall  be  bound  to  pay  whatever  damage 
may  be  sustained  by  the  agricultural  tenants  to  others  in  con- 
sequence of  the  said  pits,  hills,  mines,  or  roads,  tramways,  rail- 
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ways,  or  others    not    being  fenced    and    secured:    Eighth,    It  isgjAtijh 
hereby  DECLARED  and  agreed  to  by  the  tenants  that  the  whole  ^^^ 
houses,  steam-engines,  retorts,  condensers,  tanks,  railways,  or  tram-  ^^!|^' 
ways,    and  in  general   the   whole   fixed   machinery  and   apparatus 
belonging  to  them,  and  that  may  be  erected  or  constructed  by  them 
upon  the  mineral  field    hereby  let,  shall  immediately  upon   the 
natural  or  earlier  termination  of  this  lease  become  the  property  of 
the  landlord,  but  subject  always  to  this  condition,  that  at  the  expiry  Butiandiord 

to  pfty  there- 
of the  lease,  either  at  its  natural  term  of  ,  or  at  any  of 'orviaue 

Died  bj 

the  tenants'  breaks  before  mentioned,  or  other  termination  as  the  •'"*««.  *«• 
case  may  be,  the  landlord  shall  either  pay  to  the  tenants  the  value 
of  the  said  fixed  machinery,  apparatus,  and  property,  or  of  such  part 
thereof  as  he  may  not  choose  to  allow  the  tenants  to  remove  as 
after-mentioned,  as  such  value  shall  be  ascertained  by  arbitration  in 
manner  after  provided,  or  in  the  landlord's  option,  in  lieu  of  papng 
such  value  he  may  allow  the  tenant  to  remove  the  whole  or  any 
part  of  such  machineiy  and  others  as  he  may  not  choose  to  pay  the 
value  of;  and  in  the  event  of  the  lease  being  brought  to  an  end  by 
the  bankruptcy  of  the  tenants,  or  by  the  occurrence  of  any  other 
event  whereby  the  landlord  may  declare  the  lease  to  be  at  an  end, 
the  landlord  shall  either  allow  the  tenants  or  those  in  their  right 
to  remove  the  said  machinery  and  others,  and  restore  the  ground, 
or  in  his  option  he  shall  pay  to  the  tenants  or  those  in  their  right, 
the  value  of  the  said  machinery  and  others,  as  such  value  shall  be 
ascertained  by  arbitration  in  manner  after  provided,  declaring  that 
the  option  of  the  landlord  may  be  exercised  by  allowing  part  to 
be  removed  and  by  paying  the  value  of  the  remainder  as  he 
chooses :  And  it  is  hereby  declared  that  where  the  landlord  shall  Landlord 

•  .  mi^  set  off 

pay  the  value  of  such  machinery  and  others,  or  any  part  thereof,  value  of 
in  all  the  cases  above  provided  for,  he  shall  be  entitled  to  set  Jfjf ^c 
off  against  the  price  thereof  all  rents  aud  arrears  of  rents, 
and  interest  thereof,  and  ail  surface  damages,  that  may  be 
due  to  him  at  the  time,  also  all  advances,  if  any,  that  may 
have  been  made  by  him  or  on  his  behalf  to  the  tenants,  and 
likewise  all  damages  and  expenses  that  may  be  incurred  by 
the  landlord  through  the  non-implement  by  the  tenants  of  the  pro- 
visions of  the  lease,  should  the  same  be  brought  to  a  termination  by 
their  bankruptcy,  or  otherwise  than  at  its  natural  ish,  or  by  any  of 
the  said  breaks  being  taken  advantage  of:  Further,  at  the  end  of 
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At  end  of     the  lease  it  shall  be  in  the  option  of  the  landlord  to  take  over  the 

1mm  land*  * 

^may      uteusils  and  other  moveable  plant  that  may  be  used  in  connection 

m^wble     ^yj^jj  j^jjQ  works,  or  such  part  thereof  as  he  may  choose,  on  payment 

of  the  value  thereof,  as  the  same  shall  be  iSxed  by  arbitration  :  And 

it  is  DECLARED  and  agreed  to  that  all  valuations  under  this  lease, 

vaiQAtioiif   made  for  the  purpose  of  ascertaining  a  sum  to  be  paid  by  the  land- 

lO  iM  not  ft8 

•  going  lord,  are  to  be  made  on  the  principle  of  the  property  and  articles 
being  to  be  removed  from  the  ground,  aud  not  as  if  they  were  to  be 
used  as  a  going  work ;  and  in  the  event  of  the  landlord  not  taking 
over  the  said  utensils  and  other  moveable  plant,  the  tenants  shall  be 
entitled  to  remove  them,  or  such  part  thereof  as  the  landlord  may 
not  choose  to  take,  and  the  tenants  shall  be  bound  to  leave  all 
machinery,  utensils,  and  plant,  whether  fixed  or  moveable,  as  well  as 
the  houses  and  other  buildings  erected  by  them   in  a  good   and 

0.  Irritancy,  sufficient  State  of  repair  at  their  removal :  Ninth,  It  is  hereby 
DECLARED  and  agreed  to  by  the  tenants  that  if  at  any  time 
during  the  lease  the  rents  or  royalties  payable  at  any  two  succes- 
sive terms  shall  be  due  and  unpaid,  and  if  payment  of  the  same 
shall  be  demanded  in  writing  by  the  said  A  or  his  foresaids,  or  his  or 
their  factor,  from  the  said  tenants  or  their  foresaids,  and  the  said  rent 
shall  not  be  wholly  paid  within  one  calendar  month  after  the  date  of 
such  demand,  or  if  at  any  time  during  the  lease  the  said  tenants 
shall  become  bankrupt,  or  if  a  liquidator  shall  be  appointed  under 
the  Companies  Acts,  or  otherwise,  then  in  the  option  of  the  said  A 
or  his  foresaids  the  present  lease  shall  become  ipso  facto  void  and 
null  so  far  as  regards  the  tenants'  rights  under  the  same,  and  the 
said  lessees  shall  not  have  power  thereafter  to  purge  the  irritancy 
by  payment  of  the  arrears  or  otherwise,  unless  with  the  consent  of 
the  landlord  or  his  foresaids  in  writing,  and  the  landlord  or  his  fore- 
saids shall  thereafter  be  entitled  to  enter  upon  the  possession  of  the 
subjects  hereby  let  in  the  same  manner  as  if  this  lease  had  come  to 

Bat  not  to    its  natural  termination  :  But  declaring  that  the  fact  of  such  irri- 

charge  of  taucy  having  been  incurred,  and  of  the  landlord  having  entered  into 
possession  of  the  said  subjects,  shall  not  be  held  to  iufer  a  dis- 
charge of  any  rents  or  royalties  due  by  the  tenants  at  the  date 
thereof,  or  of  any  of  their  obligations  under  these  presents,  which 

10.  TrMpMs  may  not  have  been  implemented  by  them  :  Tenth,  The  tenants  BIND 

by  workmen. 

and  oblige  themselves  and  their  foresaids  to  make  such  arrange- 
ments, so  far  as  they  reasonably  can,  with  their  miners  and  work- 
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men  as  shall  compel  them  to  keep  regular  recognised  roads  and  to 
avoid  trespassing  in  pursuit  of  game  or  otherwise  on  any  part  of  the 
said  A's  lands  and  estate ;  they  shall  also,  so  far  as  they  reasonably 
can,  prevent  their  said  workmen  and  others  from  keeping  dogs,  and 
shall  at  once  dismiss  any  man  who  may  be  found  to  have  been 
poaching  or  destroying  game,  hares,  or  rabbits :  Eleventh,  It  is  hereby  ii-  Arutn- 
PROVIDED  and  declared  with  regard  to  all  matters  mentioned  in 
this  lease  as  being  to  be  submitted  or  referred  to  arbitration,  or  to 
the  decision  of  third  parties,  and  with  regard  generally  to  any  dis- 
putes or  questions  that  may  arise  between  the  parties  with  reference 
to  the  import  of  this  tack,  and  the  conditions  and  obligations  herein 
prescribed,  and  any  matters  requiring  to  be  adjusted  between  the 
parties  hereto,  excepting  matters  connected  with  the  working  of  the 
mineral  field,  as  to  which  a  special  reference  is  hereinbefore  made, 
that  every  such  dispute  and  all  such  questions  and  matters  shall  be, 
and  the  same  are  hereby,  referred  to  an  arbiter  to  be  agreed  on  by 
the  parties,  or  in  the  event  of  their  not  agreeing  upon  one  arbiter,  then 
two  arbiters,  one  to  be  named  by  each  party,  or  to  an  oversman  .to 
be  appointed  by  such  arbiters,  and  whom  they  shall  appoint  before 
entering  on  the  matter  referred  to  them,  and  in  the  event  of  the 
parties  not  agreeing  on  or  naming  an  arbiter  or  arbiters,  or  in 
case  of  the  arbiters  failing  to  appoint  an  oversman,  as  the  case  may 
be,  then  to  an  arbiter  to  be  appointed  by  the  Judge  Ordinary  on  the 
application  of  either  party  ;  and  the  decision  to  be  pronounced  by  the 
said  arbiter  or  arbiters,  or  oversman,  shall  be  final  and  binding  on  both 
parties;  and  the  said  arbiter  or  arbiters,  or  oversman,  shall  have 
power  to  decide  all  questions  of  expenses  connected  with  any  such 
reference :  Twelfth,  The  tenants  bind  and  oblige  themselves  and  B«inoTai. 
their  foresaids  to  fiit  and  remove  themselves  and  their  servants, 
workmen,  dependents,  and  effects,  furth  of  and  from  the  subjects 
hereby  let  at  the  expiry  of  this  tack,  without  any  warning  or  process 
of  removing  requiring  to  be  executed  for  that  effect,  the  same  being 
hereby  dispensed   with :   Declaring,  nevertheless,  that  if  at  the  Tenants  to 

have  three 

termination  of  this  lease  any  minerals  that  may  have  been  raised  »onth«^ 

•^  •'  remove 

under  the  lease  shall  be  on  hand  undisposed  of,  the  same  shall  be  JJ^SiSoied 
allowed  to  remain  on  the  premises  for  three  months  if  necessary,  ^'' 
to  enable  the  tenants  to  dispose  of  the  same,  and  at  the  expiry  of 
the  said  period  they  shall,  so  far  as  not  removed  from  the  premises, 
become  the  property  of  the  landlord  without  any  payment  therefor : 
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LnpiMiiMit  and  Liutly,  The  parties  hereto  bind  and  oblige  themselves  and  their 
respective  foresaids  to  implement  and  fulfil  their  several  parts  of 
the  premises  to  each  other  under  the  penalty  of  £  sterling,  to 

be  paid  by  the  party  fiedling  to  the  party  performing  or  ivilling  to 
perform,  and  that  over  and  above  performance:  And  both  parties 
consent  to  registration  hereof,  and  of  any  awards  or  decrees-arbitral 
interim  or  final  to  be  pronounced  by  the  arbiters  in  any  arbitration 
or  reference  under  this  lease   for  preservation  and  execution. — In 

WITNESS  WHEREOF,  &0. 


4.  Lease  of  Limestone. 

LMkdioni  It  is  CONTRACTED  and  AGREED  between  the  parties   following, 

viddicety  A  (deaignation)  on  the  one  part  and  B  (deaigncUion)  on 
the  other  part  in  manner  following : — That  is  to  say,  the  said  A 
hereby  sets,  and  in  tack  and  assedation  lets  to  the  said  B  and  his 
heirs,  but  expressly  excluding  assignees,  legal  or  conventional,  and  sub- 
tenants of  every  description,  also  expressly  excluding  creditors  and 
trustees  or  managers  for  behoof  of  creditors  in  any  way,  unless  with 
the  consent  in  writing  of  the  proprietor  (the  said  A  and  his  successors 
being  hereinafter  designated  "  the  proprietor,"  and  the  said  B  or 
the  person  in  right  of  this  lease  for  the  time    being  hereinafter 

subjeots let.  designated ''the  tenant'')  All  and  Whole  the  limestone  and  coal 
lying  in  and  under  that  part  of  the  first  party's  estate  of 
delineated  and  coloured  on  the  plan  or  sketch  annexed 

and  signed  as  relative  hereto,  lying  in  the  parish  of  and 

county  of  ,  declaring  that  the  said  plan  is  not  to  be  held 

as  absolutely  accurate,  but  as  setting  forth  generally  the  boundaries 
of  the  mineral  field  hereby  let ;  and  that  for  the  space  of 

Period  of     years  from  and  after  the  term  of  :  But  declaring  that  it 

shall  be  in  the  option  of  the  tenant  to  put  an  end  to  this  lease  at  the 
term  of  and  at  the  expiry  of  every  year  there- 

after upon  giving  six  months  previous  written  notice  to  the  pro- 
prietor of  his  intention  so  to  do :  Declaring  that  the  breaks  here- 
inbefore stipulated  shall  supersede  any  right  the  tenant  might  have 
claimed  to  abandon  this  lease  on  the  ground  of  the  minerals  hereby 
let  being  unworkable  to  profit,  or  on  any  other  legal  ground  or 
pretext  whatever,  all  rights  of  which  nature  he  hereby  expressly 
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renounces  and  discharges :  With  power  to  the  tenant  to  sink  pits, 
drive  levels,  make  roads,  railways,  and  watercourses,  and  to  build 
and  erect  in  and  upon  the  land  the  limestone  and  coal  in  which 
are  hereby  let,  all  houses,  kilns,  works  and  machinery  which  shall 
be  necessary  for  working,  storing,  manufacturing  or  carrying  away 
and  disposing  of  the  said  limestone  and  coal,  and  with  powers  to  the 
tenant  to  use  any  kilns,  roads,  and  watercourses  already  made  on  the 
said  lands,  the  limestone  and  coal  in  which  are  hereby  let  for  the 
purpose  of  working,  manufacturing,  or  carrying  away  the  said  lime- 
stone and  coal,  these  operations  being  conducted  so  as  to  do  as  little 
injury  to  the  ground  as  possible,  and  subject  to  the  conditions  and 
provisions  after- written :  Reserving  to  the  proprietor  the  whole  lime-  Eewrration 

^  of  mlndrftls 

stone  and  coal  under  and  alongside  of  public  roads  and  railways,  nntopuwio 

except  in  so  far  as  the  proprietor  may  legally  work  the  same ;  As 

ALSO  the  whole  ironstone,  fire-clay,  mines,  metals,  stone,  and  minerals  BaMrraUon 

.of  other 

of  every  description  within  the  bounds  of  the  said  lands  excepting  minerals 
the  limestone  and  coal  hereby  let,  with  full  power  and  liberty  by 
his  tacksmen  or  servants,  or  others  under  his  authority,  to  search 
for,  work,  win,  and  carry  away  the  metals,  minerals,  and  others 
hereby  reserved,  and  to  sink  pits,  open  quarries,  make  roads,  rail- 
ways, aqueducts,  and  drains,  erect  machinery  and  houses,  and,  in 
general,  to  do  everything  necessary  for  carrying  on  the  said  opera- 
tions, so  far  as  not  inconsistent  with  the  exclusive  right  of  working 
the  limestone  and  coal  hereby  granted;  which  lease  with  andwamndioe. 
under  the  reservations,  conditions,  declarations,  and  exceptions, 
before  and  after  specified,  the  said  A  binds  and  obliges  himself 
to  warrant  at  all  hands:  Declaring  always  that  no  warranty  is 
given  as  to  the  existence  or  quality  of  the  limestone  or  coal  in 
the  said  lands,  or  the  correctness  of  any  information  which  may 
have  been  communicated  to  the  tenant  regarding  the  said  lime- 
stone or  coal,  the  obligation  and  engagement  hereby  undertaken 
by  the  proprietor,  being  only  that  any  limestone  or  coal  found  in 
the  said  lands  are  hereby  let  to  the  tenant  on  the  terms  and  under 
the  conditions  before  and  after  written :  For  which  causes  and 
ON  THE  OTHER  PART  the  Said  B  BINDS  and  OBLIGES  himself  and  his  senti. 
heirs,  executors,  and  representatives  whomsoever  to  make  payment 
to  the  said  A  or  his  successors,  or  to  his  or  to  their  factor  or  agent 
for  the  time,  the  yearly  rents  or  lordships  after-mentioned, 
videlicet ;  the  sum  of  pounds  sterling  of  fixed  yearly 
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rent  for  the  subjects  hereby  let,  which  rent  shall  be  payable  whether 
i<oniBhipB.  the  said  tenant  shall  work  the  minerals  or  not ;  or  in  the  option 
of  the  proprietor,  and  in  lieu  of  the  said  fixed  yearly  rent  of 
pounds  sterling  the  lordships  after-specified,  videlicet,  for  every 
quantity  of  twenty  hundredweights  of  burnt  lime  or  lime  shells 
produced  from  the  subjects  hereby  let  (other  than  such  lime  as  may 
be  supplied  to  the  proprietor  at  ivholesale  price,  in  terms  of  the 
provision  hereinafter  written)  a  lordship  of  pence ;  for 

every  quantity  of  twenty  hundredweights  of  limestone  removed  from 
the  subjects  hereby  let  in  the  raw  state  a  lordship  of 
pence ;  and  for  every  quantity  of  twenty  hundredweights  of  coal  (with- 
out separation  or  distinction  between  coal  and  dross),  which  may 
be  sold  or  removed  from  the  subjects  hereby  let  (other  than  coal 
which  may  be  supplied  to  the  proprietor  in  terms  of  the  provision 
hereinafter  written,  and  all  coal  which  may  be  used  by  the  tenant 
in  connection  with  the  working  or  burning  of  the  minerals  hereby  let) 
a  lordship  of  pence ;  and  which  fixed  yearly  rent  or  lordships 

shall  be  payable  at  two  terms  in  the  year,  Whitsunday  and  Martin- 
mas (the  fixed  yearly  rent  by  equal  portions),  beginning  the  first 
term's  payment  at  ,  and  the  next  at  following, 

and  so  forth  half-yearly  and  termly  during  the  currency  of  this  lease, 
with  a  fifth  part  more  of  the  said  rent  and  lordships  respectively 
of  penalty  in  case  of  failure  in  the  punctual  payment  thereof, 
and  interest  at  the  rate  of  5  per  cent,  per  annum  from  the 
Tenant  to  respective  terms  of  payment  thereof  during  the  not  payment:  And 
**^  in  order  to  ascertain  the  amount  of  the  lordships  payable  as  before 

stipulated,  the  tenant  BINDS  and  OBLIGES  himself  to  keep  regular 
books  containing  a  distinct  daily  account  of  the  output,  sale, 
disposal,  or  consumption  of  all  the  limestone,  lime  shells,  and  coal, 
worked,  raised,  or  put  out,  or  manufactured,  or  sold,  in  virtue  of 
this  lease,  which  book  shall  be  at  all  times  open  to  the  inspection 
of  the  proprietor  or  his  factor,  or  any  other  person  or  persons  he 
Tenant  to  may  appoint,  and  the  tenant  shall  furnish  to  the  proprietor  or  his 
retnrne.  factor  regularly  at  the  terms  of  Whitsunday  and  Martinmas^  in 
each  year  during  this  lease,  an  accurate  and  particular  statement 
of  the  limestone  and  coal  worked,  of  the  lime  burned  and  disposed 
of,  and  of  the  coal  sold  or  removed  in  virtue  of  this  lease  during  the 
half-year  immediately  preceding,  along  with  a  statement  showing 
the  rents  or  lordships  payable  under  this  lease  for  such  half-year,  all 
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which  accounts  and  statements  shall  be  signed  by  the  tenant  or  by  one 
of  his  billmen  employed  at  the  pits  or  mines ;  and  the  proprietor 
shall  have  right  at  all  times  to  require  and  take  such  information 
and  evidence  as  he  shall  think  fit  with  regard  to  the  accuracy  of 
the  said  books  and  statements  or  otherwise,  and  to  take  such  means 
as  he  shall  think  fit  for  checking  the  same  by  the  appointment  of  a 
check-grieve,  or  the  erection  of  weighing  machines  (on  which  the 
tenant  shall  be  bound  to  weigh  the  minerals  or  otherwise) ;  Declaring 
that  in  the  event  of  any  question  arising  as  to  the  quantities  and 
descriptions  of  the  minerals  in  respect  of  which  lordships  are  payable 
hereunder,  the  same  shall  be  determined  by  arbitration:   And  in  Power  to 

.  makeup 

case  in  any  year  during  the  currency  of  this  lease  the  lordships  for  •i»o»*«- 

the  twelve  months  preceding  any  term  of  in  respect  of 

the  subjects  hereby  let  shall  fall  short  of  the  fixed  rent  exigible 

in  lieu  thereof  in  the  proprietor's  option,  and  such  fixed  rent  shall 

have  been  paid,  the  tenant  shall  be  entitled  to  make  up  and  retain 

the  deficiency  of  lordships  out  of  any  excess  of  lordships  over  the 

fixed  rent  exigible  therefor  in  the  proprietors  option,  but  only  if 

and  so  far  as  such  excess  shall  arise  in  the  immediately  succeeding 

year :  And  in  respect  that  the  proprietor  has  agreed  to  supply  the  gpoprietor 

tenant  at  wholesale  prices  with  whatever  timber  he  may  require  in  {f^*7***^ 

connection  with  the  working  of  the  minerals  hereby  let,  so  far  as  the 

same  may  be  available  from  the  proprietor's  estate  of  , 

the  tenant  hereby  binds  and  obliges  himself  to  supply  to  the  pro-  Tenant  to 

.       .    "^piy  pro- 
prietor, also  at  wholesale  prices,  whatever  lime  lie  may  require  in  P.™**'  J**^ 

connection  with  his  estates,  it  being  understood  and  agreed,  however,  *^**^- 

that  the  price  of  the  lime  so  supplied  shall  not  exceed 

shillings  per  ton  on  the  hill,  and  that  all  lime  so  supplied  shall  be 

free  of  lordship :   And  the  tenant  shall  further  be  bound  to  supply 

the  proprietor  with  whatever  quantity  of  coal  may  be  required  for 

the  use  of  house  and  offices,  and  the  houses  of  the 

servants  connected  with  the  proprietor's  establishment  there,  at  the 

price  of  shillings  per  ton  on  the  hill,  and  all  coal  so 

supplied  shall   be   free    of  lordship:    And  the   tenant   BINDS   andmtchet. 

OBLIGES  himself  to  keep  clear  and  in  proper  working  order  the  whole 

ditches  and  drains  on  the  lands,  the  minerals  in  which  are  hereby 

let:  And  further,  the  tenant  shall  be  bound,  as  he  hereby  binds  Tenant  to 

relieve  pro- 

and  obliges  himself  to  pay,  and  to  free  and  relieve  the  proprietor  of  j^^^J 
all  claims  at  the  instance  of  the  farm  tenants  and  others  for  damage  'or damages. 
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done  in  any  way  to  the  surface  of  the  ground,  or  any  crops  thereon, 
in  consequence  of  the  operations  under  this  lease,  and  generally  to 
free  and  relieve  the  proprietor  of  all  claims  which  may  arise  through 
the  working  of  the  coal  and  limestone  hereby  let,  and  to  pay  a  fair 
yearly  rent  or  compensation  (to  be  ascertained,  failing  agreement,  by 
arbitration)  for  any  ground  occupied  in  working  the  said  limestone 
and  coal,  or  by  buildings  or  roads,  or  for  any  other  purposes  connected 
therewith,  and  that  at  the  term  of  ,  yearly,  until  the 

surface  of  the  said  ground  shall  be  restored,  or  paid  for  in  lieu  of 
BMtontion  restoration,  in  manner  after-mentioned:   And  the  tenant  shall  be 

of  gTOQIld. 

bound,  so  far  as  practicable,  to  restore  all  ground  broken  or  occupied 
by  him  under  this  lease,  to  the  condition  in  which  it  was  before  it 
was  so  broken  or  occupied,  to  the  satisfaction  of  the  proprietor,  at 
the  expiry  or  sooner  termination  of  this  lease,  or  so  soon  as  the  same 
is  no  longer  required  for  the  use  of  his  works ;  or  in  the  tenant's 
option  to  pay  to  the  proprietor  for  such  ground  as  may  be  broken  or 
damaged  as  aforesaid,  and  may  not  be  restored  as  hereinbefore 
provided,  at  the  rate  of  pounds  per  imperial  acre,  and 

which  ground  so  to  be  paid  for  shall  remain  the  property  of  the 
proprietor ;  As  ALSO  to  restore,  or  pay  for  restoring,  all  fences  broken 
or  injured  by  the  tenant  or  his  workmen,  to  their  former  state  as 
soon  as  this  can  be  done  without  interfering  with  the  works ;  As  also, 
to  enclose  all  roads,  railways,  tramways,  open  casts  and  ponds,  and  all 
ground  occupied,  with  a  sufficient  fence  four  feet  in  height,  and  also 
to  enclose  all  air-pits,  and  all  pits  which  are  no  longer  necessary  for 
the  working  of  the  said  limestone  and  coal,  with  a  sufficient  fence  five 
feet  in  height,  to  the  satisfaction  of  the  proprietor,  and  if  required  by 
the  proprietor,  but  not  otherwise,  to  fill  up  all  pits  which  may  be  no 
longer  in  use :  Declaring  that  the  tenant  shall  not  be  entitled  to  fill 
up  such  pits  without  the  consent  of  the  proprietor  in  writing,  but  no 
compensation  or  damages  for  non-restoration  shall  be  payable  by  the 
tenant  in  respect  of  any  pits  which  the  proprietor  may  require  to  be 
Method  of    left  Open:  And  further,  the  tenant  binds  and  obliges  himself  to 

working.  *-  ^ 

work  the  said  limestone  and  coal  in  a  fair,  regular,  and  systematic 
manner,  and  to  leave  sufficient  pillars  wherever  necessary  throughout 
the  working  to  the  satisfaction  of  the  proprietor's  engineer  for  the 
time,  declaring  that  where  stoop  and  room  working  is  adopted,  the 
stoops  so  far  as  made  by  the  tenant  in  virtue  of  this  lease  shall  be 
of  a  size  to  be  approved  of  by  such  engineer,  and  particularly  and 
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without  prejudice  to  the  said  generality,  the  tenant  shall  be  bound 
to  make  and  carry  forward  the  dip  head  levels  and  other  necessary 
water  levels  of  going  mines  in  a  true  watercourse  direction,  and 
always  to  keep  and  maintain  the  same,  and  the  wall  faces,  and  roads 
to  the  wall  faces,  clear  and  open,  and  also  to  make  and  maintain  air- 
courses,  and  to  leave  the  whole  pits  and  mines  in  operation  at  the 
time,  and  the  roads,  water  levels,  air-courses,  and  all  other  workings  in 
the  same  regular  state  and  condition,  and  free,  clear,  and  properly 
ventilated,  open,  and  passable,  at  the  expiry  or  sooner  termination  of 
this  lease,  and  so  that  the  proprietor  or  any  incoming  tenant  may 
freely  enter  to  and  carry  on  the  same  without  delay  or  hindrance  of 
any  sort :  And  it  is  hereby  provided  and  declared  that  regular  plans  piub. 
of  the  workings  shall  be  made  out  and  carried  forward  by  the  tenant 
and  exhibited  to  the  proprietor  at  the  settlement  of  the  rents  or 
lordships  for  each  half-year,  or  at  any  other  time  he  may  call  for 
them,  the  proprietor  or  his  factor  or  others  authorised  by  him  being 
entitled  to  take  copies  and  check  the  same  at  pleasure:  And  all jonmaiBof 
journals  of  bores  made  by  the  tenant  with  a  view  to  the  exploration 
or  working  of  the  limestone  and  coal  hereby  let  shall  become  the 
property  of  the  proprietor,  and  be  delivered  to  him  at  the  expiry  or 
sooner  termination  of  this  lease :  And  the  proprietor  shall  at  all  inspection, 
times  during  the  currency  of  this  lease  have  full  power,  by  such 
person  or  persons  as  he  shall  think  fit,  to  enter  into,  inspect,  and 
examine  the  whole  workings  and  operations  of  the  tenant,  both 
above  and  below  ground,  and  to  take  measurements  and  make  plans 
thereof  for  his  own  use :  And  it  is  further  stipulated  and  agreed  that  iRitancTin 
in  the  event  of  the  bankruptcy  or  declared  insolvency  of  the  tenant,  bankruptcy^ 
or  if  at  any  time  during  the  currency  of  this  lease  there  shall  be 
one  half-year's  rent  or  lordship  unpaid  when  the  next  half-year's 
rent  or  lordship  falls  due,  then,  and  in  any  of  these  cases,  it  shall  be 
in  the  power  of  the  proprietor,  if  he  shall  think  fit,  to  declare  this 
lease  to  have  become  null  and  void,  and  the  same  shall  thereupon 
come  to  an  end  without  any  process  of  law  to  that  effect,  without 
prejudice  nevertheless  to  the  proprietor's  rights  under  this  lease  in 
regard  to  the  tenant's  obligations  during  the  period  of  his  possession, 
and  to  the  condition  in  which  the  subjects  are  hereby  required  to 
be  left  at  the  expiry  or  sooner  termination  of  this  lease :  And  the  Bamovau 
tenant  binds  and  obliges  himself  and  his  foresaids  to  fiit  and 
remove  themselves  and  their  families,  servants,  workmen,  and  goods 
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and  effects  fiirth  of  and  from  the  whole  subjects  hereby  let  at  the 

expiry  or  sooner  termination  of  this  lease  whenever  that  shall  take 

umoid       place :  Declaring,  nevertheless,  that  such  limestone  and  coal  as  may 

minendi 

may  remain  remain  on  the  subjects  unsold  at  the  expiry  or  sooner  termination 

moniha.      of  f\^[^  lease  shall  be  allowed  to  remain  six  months  if  necessary 

to  be  sold  and  disposed  of  within  that  period  by  the  tenant :  And 

Povarto      further  declaring  that  at  the  expiry  or  sooner  termination  of  this 

landlord 

JJ^^JJJJ*"     lease  the  proprietor  shall  have  right  if  he  thinks  proper  to  take 
^'  the  whole  engines,  machinery,  apparatus,  rails,  and  utensils  belong- 

ing to  the  tenant  and  connected  with  the  working  of  the  said 
limestone  and  coal  hereby  let  either  above  or  below  ground  at 
a  fair  valuation  to  be  made  by  two  men  of  skill  mutually  chosen  by 
the  parties  as  arbiters,  or  by  an  oversman  to  be  named  by  them  in 
case  the  arbiters  shall  differ  in  opinion :  And  the  tenant  shall  be 
bound  six  months  before  the  expiry  or  sooner  termination  of  this 
lease  to  offer  in  writing  to  the  proprietor  the  said  engines,  machinery, 
apparatus,  rails,  and  utensils,  and  should  the  proprietor  determine 
to  accept  of  the  said  offer,  he  shall  be  bound  to  intimate  his 
acceptance  thereof  within  three  months  after  receiving  the  same 
and  shall  pay  the  value  of  the  said  engines,  machinery,  and  apparatus 
to  be  ascertained  as  aforesaid  within  six  months  after  the  expiry  or 
sooner  termination  of  the  lease,  and  before  taking  possession  of  the 
same,  the  proprietor  being  entitled  to  take  either  the  engines, 
machinery,  and  apparatus  at  all  the  pits  or  mines,  or  to  take  the 
engines,  machinery,  or  apparatus  at  any  one  pit  or  mine,  without 
being  bound  to  take  those  at  any  other  pit  or  mine,  but  he  shall  not 
be  entitled  to  take  a  part  only  of  the  -said  articles  at  any  one'  pit  or 
mine,  but  shall  be  bound  to  take  the  whole  utensils,  machinery,  and 
other  fittings  at  that  pit  or  mine  which  may  be  in  use  and  in  work- 
ing condition  at  the  time,  and  the  value  thereof  shall  be  estimated 
by  the  said  arbiters  or  oversman,  where  the  pit  or  mine  is  a  working 
pit  or  mine  at  the  time,  according  to  their  value  at  the  time  to  a 
going  work :  But  in  case  and  so  far  as  the  proprietor  shall  not 
accept  the  said  offer  to  be  made  to  him  as  aforesaid,  the  tenant  shall 
be  entitled,  provided  all  rents,  lordships,  and  other  obligations  due  by 
him  to  the  proprietor  in  virtue  of  this  lease  shall  have  been  previously 
paid  and  discharged,  but  in  no  other  event,  to  remove  the  said  engines, 
machinery,  and  apparatus,  and  shall  be  allowed  six  months  after  the 
termination   of  the   lease   for  removing,  dismantling,  and  carrying 
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away  the  same,  provided  he  does  not  interfere  with  or  impede  the 

working  of  the  said  limestone  and  coal  by  the  proprietor,  or  by  a 

new  tenant,  and  that  he  shall  pay  rent  or  compensation  for  the 

ground  occupied  by  him  during  the  whole  or  any  portion  of  the  said 

period  of  six  months :  And  both  parties  bind  and  oblige  them-  implement 

selves  and  their  foresaids  to  implement  and  fulfil  their  respective 

parts  of  the  promises  to  each  other  under  the  penalty  of  £ 

sterling,  to  be  paid  by  the  party  failing  to  the  party  observing  or 

willing  to   observe   his  part  thereof  over  and  above  performance: 

And   they    consent    to    registration   hereof   for    preservation    and 

execution. — In  witness  vmEKEOV. 


5.  Lease  of  a  Clayfleld. 

It  is  CONTRACTED  and  agreed  between  the  parties  following,  pwuee 
viz,: — A  {designoiion\  heritable  proprietor  of  the  subjects  after- 
mentioned,  hereinafter  referred  to  as  the  first  party  on  the  one  part, 
and  B  (desigriation),  hereinafter  referred  to  as  the  second  party  on 
the  other  part,  in  manner  following :  That  is  to  say,  the  said  A, 
IN  consideration  of  the  tack,  duty,  and  other  prestations,  and  with 
and  under  the  conditions,  restrictions,  provisions,  and  declarations 
after-mentioned,  hereby  SETS  and  in  tack  and  assedation  lets  to  the 
said  B  and  his  heirs,  excluding  heirs  portioners  (the  eldest  heir  female  DeiUnetion. 
always  succeeding  without  division),  and  also  excluding  assignees, 
legal  and  conventional  as  well  as  voluntary,  and  also  sub-tenants 
and  all  creditors  and  trustees  or  managers  for  creditors  without  the 
written  consent  of  the  first  party  (declaring  that  in  the  event  of 
any  sub-let  or  assignation  being  agreed  to  by  the  first  party,  the 
second  party  shall  nevertheless  remain  bound  for  the  rents  and  all 
the  other  prestations  and  conditions  of  the  lease  incumbent  on  the 
tenant):  All  AND  Whole,  the  ground  on  the  estate  of  Y,  onsnbjecuiet 
which  the  brickwork  of  X  is  situated,  and  the  ground  sur- 
rounding the  same  all  as  delineated  and  coloured  on  the 
plan  annexed  and  signed  as  relative  hereto,  with  right  to 
take  surface  clay  from  the  ground  delineated  and  coloured 
on  said  plan,  and  blaes  from  the  various  heaps  at 
present  lying  on  the  lands  of  for  the  purpose  of 
making  the  same  into  building  bricks  at  said  brickwork,  which  brick- 
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Period  of 
let. 

BiMks. 


Powen  of 
working. 


work  and  others  lie  in  the  parish  of  B  and  county  of  S :  Resebv* 
BeMrvaUon  iNO  to  the  first  partv  and  his  heirs  and  successors  the  whole  metals, 

of  other  . 

minermis.  minerals,  and  mineral  substances,  including  fire-clay,  within  the 
said  areas  delineated  and  coloured  and 

on  said  plan  other  than  the  clay  therein,  with  full  power  to  work  the 
said  reserved  minerals  and  others,  and  also  power  to  feu,  build  on,  or 
otherwise  use  in  connection  with  the  development  of  the  feuing  on 
said  estate  any  part  of  the  said  area  delineated  and  coloured 
on  said  plan  at  any  time  on  one  month's  notice,  and  that  whether 
the  clay  on  said  part  has  been  worked  out  or  not :  And  that  for  the 
period  of  years  from  and  after  the  term  of 

190  :  Declaring,  however,  that  it  shall  be  in  the  power  of  either 
party  to  put  an  end  to  this  lease  at  the  term  of  and 

every  third  year  thereafter  on  giving  to  the  other  party 
months'  written  notice  of  his  intention  so  to  do :  Bur  that  before 
any  such  earlier  termination  of  this  lease  by  the  tensmt  shall  take 
effect,  all  rents  and  lordships  to  date  or  arrears  thereof  shall  previously 
have  been  paid  up :  With  full  and  exclusive  power  and  privilege  to 
the  second  party  to  dig,  work,  and  remove  the  clay  from  said  area 
delineated  on  said  plan,  and  the  blaes  from  the  heaps 

on  the  said  lands  of  ,  and  to  manufacture  the  same  into 

building  bricks  as  fully  smd  freely  as  the  first  party  could  himself 
have  done  before  the  granting  of  these  presents,  and  under  the  con- 
ditions and  restrictions  after-mentioned  to  make  roads  and  tramways, 
and  erect  kilns  and  machinery  necessary  for  these  purposes,  but  only 
at  the  places  and  in  the  direction  and  manner  pointed  out  by  the 
first  party's  engineer,  whose  previous  consent  in  writing  with  regard 
to  such  matters  must  always  be  obtained :  Declaring  that  the 
second  party  shall  be  bound  in  conducting  and  carrying  on  all  his 

Wanmndioe.  operations  to  conform  to  the  regulations  after-mentioned :  Which 
tack  with  and  under  the  conditions,  provisions,  and  restrictions 
before  and  after  mentioned,  the  first  party  binds  and  obliges  him- 
self to  warrant  to  the  second  party,  at  all  hands:  But  declaring 
that  the  first  party  does  not  warrant  the  existence,  quality,  or  suffi* 

Bent  ciency  of  the  clay  or  blaes  before  referred  to :  For  which  causes  and 

on  the  other  part  the  said  B  binds  and  OBLIGES  himself  and  his 
heirs,  executors,  and  representatives  whomsoever,  to  pay  to  the  said 
A  and  his  foresaids,  or  to  their  factor  or  agent  for  the  time,  a  fixed 

Loidabip.     rent  of  £  sterling  per  annum,  or  in  the  option  of  the  said  A 
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instead  of  the  said  fixed  rent,  a  lordship  of  on  every  1000 

bricks  made  at  said  brickwork  until  the  said  heaps  of  blaes  at 
present  on  the  said  lands  of  are  exhausted,  and  a  lordship 

of  on  every  IDOO  bricks  made  at  said  brickwork  after  the 

said  heaps  of  blaes  are  exhausted,  and  it  becomes  necessary  for  the 
second  party  to  find  blaes  elsewhere  to  mix  with  said  clay :  And 
which  fixed  rent  of  £  or  optional  lordships  above  mentioned 

shall  be  payable  half-yearly  at  the  terms  of  Whitsunday  and 
Martinmas,  beginning  the  first  term  s  payment  at  the  term  of 

,  19  ,  for  the  half-year  to  that  date,  and  the  next  term's  pay- 
ment at  the  term  of  following,  and  so  forth  half-yearly 
and  termly  thereafter  during  the  currency  of  this  lease,  with  a  fifth 
part  more  of  each  term's  payment  of  said  fixed  rent  or  optional 
lordships  of  penalty  in  case  of  failure  in  the  punctual  payment 
thereof,  and  the  interest  of  each  termly  payment  of  rent  or  lordship 
at  the  rate  of  5  per  cent,  per  annum  from  the  time  the  same  falls 
due  during  the  not-pay  ment  thereof:  The  second  party  shall  also  Repair  of 
be  bound  to  pay  a  just  share  of  the  expense  of  keeping  in  good 
repair  any  of  the  farm  or  estate  roads  which  may  be  used 
by  them:  And  the  second  party  shall  cause  regular  books xenuit to 
to  be  kept  in  which  shall  be  inserted  daily  in  a  distinct  manner 
an  account  of  the  output  of  bricks  from  said  brickwork,  and 
also  an  account  of  the  sales  and  disposal  of  said  bricks,  which 
books  and  accounts  shall  at  all  times  be  open  and  patent  to  the 
proprietor  or  his  factor  or  agent  for  the  time,  and  the  second  party  Tenant  to 
shall  also  be  bound  to  transmit  quarterly  to  the  first  party  or  his  qoarterij 

returns. 

foresaid's  abstracts  of  said  accounts  which  shall  be  certified  by  the 
second  party  or  his  manager,  and  shall,  if  required  by  the  first 
party,  be  verified  by  the  second  party  on  solemn  declaration :  The  Method  of 
second  party  shall  always  bum  the  bricks  in  close  kilns  of  the  most  ^**'  °** 
approved  pattern  so  as  to  prevent,  as  far  as  possible,  any  nuisance 
from  smoke,  and  they  shall  work  the  said  clay  in  a  regular  and 
proper  manner,  and  shall  carry  the  whole  workings  before  them 
according  to  the  line  and  levels  shown  on  said  plan  or  as  may  be 
fixed  and  pointed  out  by  the  first  party's  engineer:  Declabing 
that  not  less  than  500  cubic  yards  of  clay  shall  be  burned  annually, 
and  they  shall  also  remove,  and  so  far  as  suitable  for  brickmaking, 
use  up  the  said  heaps  of  blaes  as  expeditiously  as  possible,  leaving 
the  ground  at  present  occupied  clear  and  red,  so  that  it  may,  if 
JUB.  s. — ^i.  33 
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loqwetion    desired,  be  again  brought  into  an  arable  state ;  and  at  the  end  of  each 
^^^^     half-year  the  first  party's  engineer  shall  make  an  inspection  of  the 

proprietor.  •*  r       j  n  r 

second  party's  books  during  the  preceding  six  months,  and  shall  fix  the 
amount  of  the  lordship  payable  by  him  for  said  period,  which  inspection 
shall  be  made  at  the  mutual  expense  of  the  first  and  second  parties : 
The  second  party  shall  not  be  entitled  to  bring  blaes  or  other  sub- 
stances on  to  the  said  lands  to  be  mixed  with  said  clay  until  the  heaps 
of  blaes  on  the  said  lands  of  are  exhausted  as  aforesaid,  and 

as  soon  as  said  heaps  of  blaes  are  exhausted  the  second  party  shall  be 
bound  to  remove  all  railways,  tramways,  roads,  or  other  works  made 
or  used  by  them,  and  to  restore  the  grouDd  as  after-mentioned :  The 
Fencing,  sccond  party  shall  be  bound  to  fence  in  the  said  brickwork  and  ground 
delineated  and  coloured  on  said  plan,  and  also  their  workings 

in  the  ground  delineated  and  coloured  on  said  plan,  and  any 

railways,  tramways,  roads,  or  other  works  erected  by  them  with  strong 
and  sufficient  fences,  and  shall   constantly  keep  the  whole  of  said 
fences  in  a  proper  and  sufficient  state  of  repair  during  the  lease,  and 
leave  them  in  such  state  of  repair  at  the  expiry  or  sooner  termination 
Pajmentof  thereof,  all  at  their  own  expense:  The  second  party  shall  pay  to 
^^^.^    the  first  party,  and  his  farm  tenants  or  others  having  right  to  claim 
opentions.   ^{^^  same  respectively,  all  damages  of  whatever  nature  which  may 
be  due  to  or  occasioned  by  the  operations  of  the   second  party  to 
the  surface  of  the  ground,  and  to  stock,  crops,  and  pasture  thereon 
and  produce  thereof,  and  to  woods,  plantations,  roads,  accesses,  wells, 
watering-places,  walls,  and  fences  thereon,  and  to  any  buildings  now 
upon  the  lands  or  that  may  be  erected  thereon,  and  to  free,  relieve, 
and  indemnify  the  first  party  of  all  claims  for  any  such   damages 
or  for  any  damages  on  any  account  in  respect  of  or  in  connection 
with  any  of  the  operations  under  this  lease  at  the  instance  of  any 
Bent  for      persou  or  persons  whatsoever:  As  ALSO  to  pay  to  the  first  party 
oocnpied.     or  to   his   farm   tenants   where  such   farm  tenants  are  the  parties 
entitled  to  compensation,  a  fair  yearly  rent  or  compensation  for  all 
ground  taken,  broken,  or  appropriated  by  the  second  party  for  the 
purposes  of  this  lease,  and  that  so  long  as  the  same  shall  be  occupied 
Bestontion  Under  this  lease  or  left  unrestored  as  after-mentioned :  Fubtheb,  the 

of  ground. 

second  party  shall  be  bound  to  restore  the  ground  delineated  and 
coloured  on  said  plan  to  an  agricultural  state  regularly 

as  excavated,  and  to  hsmd  the  same  back  to  the  first  party  in  a 
condition  fit  for  cultivation  as  soon  as  possible,  declaring,  however, 
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that  the  first  party  shall  not  be  bound  to  accept  of  any  such  restored 
ground  until  he  is  satisfied  with  its  condition,  nor  shall  he  be 
bound  to  accept  the  same  in  small  batches,  but  only  when 
the  area  is  of  sufficient  extent  to  be  useful  for  agricultural  pur- 
poses: And  at  the  expiry  or  sooner  termination  of  this  lease, 
or  at  least  within  two  months  thereafter,  the  second  party 
shall  restore  the  whole  ground  taken,  broken,  or  appropriated 
by  him,  not  already  paid  for  by  him,  to  an  agricultural  state  fit  for 
cultivation,  if  so  advised  by  the  first  party,  or  pay  such  compen- 
sation in  lieu  of  restoration  as  shall  be  fixed  by  the  arbiter  after- 
mentioned  :  And  it  is  hereby  provided  and  declared  that  in  case  irritancf. 
the  second  party  or  his  foresaids  shall  become  bankrupt,  or  shall 
execute  a  trust-deed  for  behoof  of  creditors,  or  shall  possess  the 
premises  merely  nominally  and  account  to  others  for  the  produce 
thereof,  then  it  shall  be  in  the  power  of  the  first  party  at  once  to 
put  an  end  to  this  lease  by  intimation  in  writing  to  the  second  party 
of  his  desire  that  the  lease  should  come  to  an  end,  and  to  resume  pos- 
session of  the  subjects  hereby  let  without  auy  declarator  or  other 
process  of  law  to  that  eflfect :  And  it  is  hereby  provided  and  Arbitmuon. 
declared  with  regard  to  all  claims  under  this  lease  on  the  part  of 
the  proprietor  for  damages,  or  for  rent  of  ground  occupied  or 
damaged,  or  for  the  restoration  of  ground,  roads,  fences,  or  others 
damaged  by  the  tenant's  operations,  the  same  shall,  failing  agree- 
ment between  the  parties,  be  referred,  and  the  same  and  generally 
all  other  matters,  disputes,  and  differences  which  may  arise  in  the 
working  out  of  the  lease  between  the  parties  hereto  are  hereby 
referred  to  the  decision  of  ,  whom  failing  , 

whose  decision  shall  be  final  and*  binding  upon  both    parties  and 
their  foresaids,  and  who  shall  be  entitled  to  deal  with  the  expenses 
of  the  necessary  proceedings  connected  with  all  references  or  sub- 
missions under  these  presents,  as  he  may  deem  proper :    And  the  Bemovfti 
second  party  BIND  and  obliges  himself  and  his  foresaids  to  flit  and 
remove  themselves,  their   servants  and   dependants,   furth   of  and 
from  the  subjects  hereby  let  at  the  expiry  or  sooner  termination  of 
this  lease  as  aforesaid,  and  that  without  any  warning  or  process  of 
removing  to  be  used  to  that  effect,  so  that  the  first  party,  or  others 
in  his  name,  may  then  enter  thereto — declaring,  nevertheless,  that  if  at  3[f*,"**2i 
the  termination  of  this  lease  any  bricks  that  may  have  been  manu-  t^jJJJJe^of 
factured  under  the  lease  shall  be  on  hand  undisposed  of,  or  any  ^hineiT, 

Ac. 
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machinery,  engines,  erections,  or  buildings  shall  then  be  left  on  the 
ground,  the  same  shall  be  allowed  to  remain  on  the  premises  for 
two  months,  if  necessary,  to  enable  the  second  party  to  dispose  of 
the  same,  and  for  which  accommodation  surface  damages  or  rent 
shall  be  paid  by  the  second  party,  and  there  shall  be  no  unnecessary 
delay  or  interruption  to  the  operations  of  any  incoming  tenant  or 
of  the  first  party,  and  at  the  expiry  of  such  period  such  bricks, 
machinery,  engines,  erections,  or  buildings  shall,  so  far  as  not  re- 
moved from  the  premises,  become  the  property  of  the  first  party 

Penalty  without  any  payment  therefor :  AUD  both  parties  bind  and  oblige 
themselves,  their  heirs  and  successors  whomsoever,  to  fulfil  their 
respective  parts  of  the  premises  to  each  other  under  a  penalty  of 
£  sterling,  to  be  paid  by  the  party  failing  to  the  party 

observing  or  willing  to    observe  the   same   over  and  above   per- 

ooDMntto   formance  :  And  the  parties  hereto  consent  to  the  registration  hereof, 

ngiitraUoii. 

and  of  any  awards  or  decrees-arbitral,  interim  or  final,  to  be  pro- 
nounced by  the  arbiters  in  any  arbitration  or  reference  under  this 
lease  for  preservation  and  execution. — In  witness  whereof. 


6.  Lease  of  a  Quarry. 

It  is  CONTRACTED  and  agreed  between  A  (dedgnoUion),  herit- 
able proprietor  of  the  subjects  hereby  let,  of  the  first  part,  and  B 
(designation),  of  the  second  part,  in  manner  following:  That  is  to 
SAT,  the  said  A,  IN  consideration  of  the  rent,  lordship,  and  other 
prestations  after  written,  and  with  and  under  the  conditions,  pro- 
visions, and  declarations  after  expressed,  hereby  sets  and  in  tack  and 
assedation  lets  to  the  said  B,  and  his  heirs,  but  expressly  excluding 
assignees  and  subtenants,  legal  or  conventional,  trustees  or  managers 
for  behoof  of  creditors,  and  heirs  portioners  (the  eldest  heir  female 

DescripUon.  always  Succeeding  without  division).  All  and  Whole  the  stone 
quarry  of  E  (here  describe  subjects),  (and  if  this  he  so,  add  all  as  the 
said  quarry  is  at  present  possessed  by  ),  which  quarry 

Term.         lies  in  the  parish  of  and  county  of  ,  and 

that  for  the  space  of  years  from  and  after  the  term  of 

,  which  is  hereby  declared  to  be  the  term  of  the  said 

i^ion  second  party's  entry  to  the  premises  in  virtue  hereof:  But  declar- 
ing that  the  first  party  or  his  heirs  and  successors  in  the  said  sub- 
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jects,  or  the  second  party  or  his  foresaids,  shall  have  the  privilege 
or  option  of  a  break  at  the  end  of  years — that  is  to 

say,  a  right  and  power  to  declare  this  lease  to  be  at  an  end,  or  to 
relinquish  or  renounce  the  same  at  the  term  of  (or  other- 

toiae  as  the  case  may  be) — provided  the  party  desirous  of  exercising 
such  privilege  shall  give  months'  previous  notice  in 

writing  to  the  other  party  of  his  intention  to  avail  himself  of  the 
said  break,  and  provided  that  before  any  such  relinquishment  or 
renunciation,  all  rents  and  lordships,  and  arrears  of  the  same,  shall 
be  paid  to  the  proprietor,  and  that  the  said  quarry  shall  be  left 
red  and  clear  and  in  proper  working  order ;  With  full  and  exclusive  Mugerof 
power  and  privilege  to  the  second  party  and  his  foresaids  to  quarry, 
work,  and  remove  the  stone  from  said  quarry  as  fully  and  freely 
as  the  proprietor  could  himself  have  done  before  granting  these 
presents,  and  for  these  ends,  and  under  the  conditions  and  restric- 
tions after-mentioned,  to  make  roads,  hutch  roads,  or  railways  and 
tramways,  and  erect  all  machinery  necessary  for  working  the  quarry, 
and  to  deposit  rubbish  (but  only  at  the  places  and  in  the  direction 
and  manner  pointed  out  by  the  proprietor),  whose  previous  consent 
in  writing  must  always  be  obtained  by  the  tenants  as  to  the  extent 
and  direction  of  the  workings,  new  roads,  hutch  roads,  or  railways 
and  tramways,  the  erection  of  machinery,  and  the  deposit  of  rubbish : 
Declaring  always  that  the  said  tenant  shall  be  bound  to  conduct 
and  carry  on  all  his  operations  under  this  lease  so  as  to  do  as  little 
injury  as  possible  to  the  ground  in  which  the  said  quarry  is  situated, 
and  the  ground  in  the  neighbourhood  thereof,  and  houses,  fences, 
plantations,  and  crops  thereon ;  Reserving  always  the  whole  rights, 
powers,  and  privileges  of  the  first  party's  other  mineral  tenants 
under  their  leases  of  minerals  within  any  part  of  the  lands  the 
stone  in  which  is  hereby  let,  or  the  rights  of  tenants  under  any 
similar  leases  which  may  hereafter  be  granted ;  And  reserving  also 
to  the  first  party  all  minerals,  limestone,  fire-clay,  common  clay,  and 
other  mineral  substances  of  whatever  kind,  other  than  the  stone 
hereby  let,  which  are  or  may  be  found  within  the  subjects  before 
described,  with  right  to  him  to  work  and  remove  the  same  at 
pleasure,  either  by  himself  or  any  tenants  to  whom  the  said 
minerals  or  others  or  any  of  them  may  be  let,  and  that  without 
payment  of  any  compensation  or  damages  to  the  second  party; 
Provided  always  that  such  working  and  removal  shall  not  unduly 
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interfere  with  or  interrupt  the  exercise  of  the  rights  and  powers 
hereby  granted  to  the  tenant  under  this  lease,  or  with  the  working 
and  removal  of  the  stone  hereby  let ;  and  also  reserving  to  the  first 
party  all  trees  growing  upon  the  lands  to  be  opened  up  and  quarried 
under  this  lease,  and  these,  when  cut  down  in  the  course  of  the 
quarrying  operations  to  follow  hereon,  shall  be  carefully  laid  aside  by 

Wanuidice  the  second  party  and  preserved  for  the  use  of  the  first  party :  Which: 
TACK,  with  and  under  the  conditions,  provisions,  and  restrictions 
before  and  after  mentioned,  the  said  A  binds  and  obliges  himself 
to  warrant  at  all  hands ;  Bur  declaring  that  he  does  not  warrant  the 

obiigaUons  existence,  quality,  or  sufficiency  of  the  stone  in  the  said  lands :  For 

WHICH    CAUSES    AND   ON    THE   OTHEE   PART,   the    said    B   BINDS   and 

OBLIGES  himself,  and  his  heirs,  executors,  and  successors  whomsoever, 
to  pay  to  the  said  A,  his  heirs,  executors,  and  assignees,  or  to  his  or 
their  factor,  or  agent  for  the  time,  for  the  said  quarry  hereby  let, 
the  fixed  yearly  rent  of  pounds  per  annum,  or  in  the 

Bent  and     option  of  the  landlord,  instead  of  the  said  fixed  rent,  the  rent  or 

lordship.  .   , 

lordship  of  for  each  ton  of  dressed  stone  or  matenal 

taken  from  the  said  quarry,  and  the  rent  or  lordship  of 
for  each  ton  of  undressed  material,  road  metal,  or  chips  taken  from 
the  said  quarry  {or  otherwise  as  the  case  may  he),  and  which  fixed 
rent  shall  be  payable  half-yearly  at  the  terms  of  Whitsunday  and 
Martinmas  in  each  year,  beginning  the  first  term's  payment  at  the 
term  of  for  the  half-year  preceding,  and  the  next  term's  pay- 

ment at  following,  and  so  forth  half-yearly  thereafter  at  the 

said  terms  of  Whitsunday  and  Martinmas  during  the  currency  of  this 
lease,  and  the  amount  of  the  said  lordships,  shall  be  ascertained  at  each 
term  of  for  the  year  immediately  preceding,  and  the  balance, 

if  any,  of  the  amount  of  the  said  lordships,  over  and  above  the  said 
fixed  rent  of  £  ,  shall  then  be  paid  to  the  said  A  or  his  foresaids, 

with  a  fifth  part  more  of  each  half-yearly  payment  of  the  said  fixed  rent 
and  of  each  yearly  payment  of  the  said  optional  rents  or  lordships, 
of  penalty  in  case  of  failure  in  the  punctual  payment  thereof,  and 
the  interest  of  each  half-year's  rent  and  of  each  yearly  payment  of 
optional  rent  or  lordships  at  th.e  rate  of  5  per  cent,  per  annum  from 
the  time  the  same  respectively  fall  due  during  the  not-payment 
thereof:  And  the  second  party  binds  and  obliges  himself  and  his 
foresaids  to  pay  all  public,  local,  and  parochial  burdens  imposed  or 
which  may  be  imposed  by  law  upon  tenants  of  the  subjects  hereby 
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let :  And  it  is  further  provided  and  declared  that  with  the  view  of 
ascertaining  the  exact  yearly  produce  or  return  from  the  said  quarry 
hereby  let,  the  second  party  and  his  foresaids  shall  keep  in  their 
office  at  the  said  quarry  regular  and  proper  books,  which  shall  be 
kept  fully  written  up  to  date,  and  which  shall  exhibit  the  daily 
accounts  of  the  whole  rock  or  stone  removed,  or  disposed  of  from 
the  said  quarry,  and  the  quantities  thereof  shall  be  ascertained  and 
vouched  by  the  production  of  the  railway  weights  and  by  a  certified 
statement  of  the  number  of  tons  removed  locally,  and  which  books 
shall  always  be  open  to  the  inspection  of  the  first  party,  or  of  his  factor 
for  the  time  being,  or  of  any  other  person  or  persons  to  be  appointed 
by  him :  And  the  second  party  shall  during  the  continuance  of  this 
lease  be  bound  to  transmit  yearly  to  the  first  party,  or  to  his  factor, 
or  agent,  within  the  period  of  six  weeks  from  each  term  of 
abstracts  from  his  books  showing  the  produce  and  disposals  of  the 
stone  hereby  let  during  the  preceding  year,  in  order  that  the 
amount  of  said  optional  lordships  may  be  fixed:  And  the  second  Mode  of 
party  BINDS  and  OBLIGES  himself  and  His  foresaids  to  quarry  the  said 
stone,  and  generally  to  work  the  said  quarry,  in  a  regular  and  proper 
manner,  according  to  the  stretch  or  lay  of  the  rock,  and  not  to 
overrun  the  same,  but  to  carry  the  whole  before  them  to  a  sufficient 
depth,  and  so  that  as  much  rock  or  stone  may  be  taken  out  of  the 
said  quarry  as  may  be  consistent  with  the  economical  working 
thereof ;  and  in  the  event  of  the  parties  hereto  or  their  foresaids  Arbitration 

olauM  M  to 

differing  as  to  the  proper  method  of  working  the  quarry,  the  same  working, 
shall   be   decided   by,  and  is   hereby  referred  to  the   decision   of 

,  whom  failing,  to  ,  as  sole  arbiter, 

who  is  hereby  empowered  finally  to  decide  the  same;  And  the  second  souud 
party  shall  keep  and  leave  the  face  of  the  quarry  open  and  free 
from  rubbish,  and  shall  deposit  the  vegetable  mould  taken  from  the 
surface  in  such  places  as  shall  be  pointed  out  by  the  proprietor  or 
his  factor ;  And  he  shall  deposit  at  the  end  of  the  quarry 

the  tirring  lying  under  the  vegetable  mould,  and  also  the  quarry 
rubbish,  and  shall  bank  up  such  tirring  and  rubbish  at  the  said 

end  of  the  quarry  as  it  accumulates  to  the  level  of  the 
adjoining  field,  the  base  of  the  embankment  not  to  exceed 
from  the  said  end  of  the  quarry,  and  any  tirring  or  rubbish 

beyond  what  may  fill  this  space  to  be  taken  to  such  place  as  shall  | 

be  pointed  out   by  the  proprietor  or  his  factor ;   And  the  second  Fencing. 
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party  and  his  foresaids  shall  be  bound  to  maintain  in  good  order  and 
repair  the  whole  roads,  railways,  hutch  roads,  or  railways,  and  all 
tramways  connected  with  the  quarry,  and  also  to  fence  with  a  strong 
paling,  to  the  satisfaction  of  the  first  party,  the  said  quarry  and  all 
roads,  railways,  hutch  roads,  or  railways,  tramways  and  works,  con- 
nected therewith,  so  as  to  prevent  trespass  by  any  person,  or  by  sheep, 
cattle,  or  other  stock,  and  they  shall  be  liable  for  all  damage  caused 
to  or  by  such  stock  through  trespass :  And  the  second  party  shall  be 
bound  and  obliged  to  leave  the  said  roads  and  fences  in  good  order 
and  repair  at  the  expiry  or  sooner  termination  of  this  lease,  all  at  his 
own  expense,  and  further  to  exercise  every  care  in  blasting,  and  to  use 
all  known  means  for  preventing  stones  from  flying :  And  the  second 
stones  party  binds  and  obliges  himself  to  furnish  to  the  proprietor,  to  be 
*rietOT^  delivered  at  the  quarry,  such  quantity  of  rubble  and  blocks  as  may 
be  required  by  him  for  estate  or  colliery  or  mining  purposes  during 
the  continuance  of  this  lease,  the  proprietor  paying  per  cart- 

load of  rubble,  and  per  cubic  foot  of  blocks,  where  such  blocks 

do  not  each  exceed  in  measurement  five  cubic  feet,  and  where  such 
blocks   exceed  five  cubic  feet  in  measurement,  then  per 

cubic  foot  for  the  first  five  cubi<^  feet,  per  cubic  foot 

for  the  second  five  cubic  feet,  per  cubic  foot  for  the  third 

five  cubic  feet,  per  cubic  foot  for  the  fourth  five  cubic 

feet,  and  so  on  in  the  increasing  proportion  of  for  each 

additional  cubic  foot  of  measurement,  according  to  the  size  of  the 
Tirringtobe  block  :(a)  And  the  said  second  party  binds  and  obliges  himself  and 

at  tenant's        ,  ^    ^  .     . 

expense.      liis  foresaids  to  perform  all  the  tirring  at  the  quarry  at  his  own 
expense,   and  at  the   term   of  in   each   year  during   the 

currency  of  this  lease,  or  at  the  expiry  or  sooner  termination  thereof 
Tenant  to  to  pay  to  the  said  A  or  his  foresaids,  and  to  the  proprietors,  tenants, 
damages,  or  occupiors  of  the  lands  in,  upon,  or  adjoining  which  the  said 
workings  and  operations  under  the  lease  are  to  be  carried  on,  and  of 
the  houses,  buildings,  and  other  erections  thereon,  or  other  parties 
having  right  to  claim  the  same,  all  damages  of  whatever  kind  which 
may  be  done  or  occasioned  by  the  workings  and  operations  of  the 
tenants  under  this  lease  to  the  surface  of  the  said  lands,  and  to  the 
crops  and  pasture  thereon,  and  produce  thereof,  and  to  the  woods, 

(a)  In  lieu  of  the  preceding  clause  a  provision  is  sometimes  inserted  that  the 

Sroprietor  shall  be  entitled  to  have  stones  and  chips  for  estate  purposes  at  a  re- 
uction  of  a  specified  percentage  on  the  schedule  rates  at  the  quarry. 
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plantations,  roads,  accesses,  wells,  watering-places,  walls,  and  fences 
thereon,  and  to  the  houses  and  buildings  erected  or  to  be  erected 
upon  the  lands,  including  all  damages  for  lands  taken  for  roads, 
tramways,  and  quarry  workings,  and  the  yearly  rent  thereof,  and  to 
free,  relieve,  and  scaithless  keep  the  said  A  and  his  foresaids  of  all  claims 
whatever  for  any  such  damages,  or  for  any  damages  on  any  account 
for  or  in  connection  with  any  of  the  operations  under  this  lease,  at  the 
instance  of  any  person  or  persons  whatever,  and  for  all  loss  and 
expense  which  may  be  incurred  by  the  said  A  or  his  foresaids  on 
account  or  by  reason  of  such  claims;  And  also  at  the  expiry  or 
sooner  termination  of  this  lease  to  restore  all  ground  occupied  by 
him  in  connection  with  the  working  of  the  said  quarry  (except  such 
ground  as  the  first  party  may  desire  to  be  left  unrestored  for  the 
future  working  of  the  quarry),  or  to  pay  in  lieu  thereof  such  damages 
as  may  be  ascertained  by  arbiters  as  after-mentioned :  And  it  is  ArbttntioB 
hereby  provided  and  declared  with  regard  to  all  claims  under  Undioid's 
this  lease  on  the  part  of  the  proprietor  for  damages,  or  for  rent  of 
ground  occupied  or  damaged,  or  for  the  restoration  of  ground,  roads, 
fences,  or  others  damaged  by  the  tenants'  operations,  the  same  shall 
upon  the  parties  failing  to  adjust  them  between  themselves,  be 
referred,  and  the  same,  and  generally  all  other  matters,  disputes,  and 
differences  which  may  arise  in  the  working  out  of  the  lease  between 
the  parties  hereto,  are  hereby  referred  to  the  decision  of  the  said 
,  whom  failing  as  above  mentioned  to  the  said  , 

whose  decision  shall  be  fiual  and  binding  upon  both  parties  and 
their  foresaids  ;  and  the  expenses  of  the  necessary  proceedings  con- 
nected with  all  references  or  submissions  under  these  presents  shall 
be  paid  by  the  party  found  to  be  in  the  wrong,  and  the  arbiter  shall 
have  power  to  decern  therefor:  And  the  said  second  party  binds Tenufg 
and  OBLIGES  himself  and  his  foresaids,  so  far  as  in  their  power,  to  nc^i^^ 
prevent  the  servants  and  workmen  in  their  employment  from  tres- 
passing on  the  grounds  of  the  farms  in  the  vicinity  of  the  quarry,  or 
on  any  part  of  the  proprietor's  lands  in  search  of  game,  including 
hares  and  rabbits,  or  for  any  other  purpose,  and  from  injuring  the 
plantations  on  the  said  estate,  and,  if  required,  to  dismiss  any  person 
or  persons  in  their  employment  who  shall  be  found  so  trespassing  on 
the  grounds  or  injuring  the  plantations  as  aforesaid:   And  it  is  Landlord  to 
hereby  AGREED  that  the  proprietor  or  any  person  appointed  by  him,  of  mom  to 
shall  at  all  times  have  access  to  the  said  quarry  for  the  purpose  of 
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inspecting  the  workings  and  ascertaining  the  amount  of  ground 
broken  upon  and  rock  wrought,  and  generally  for  the  purpose  of 
seeing  that  the  whole  stipulations  herein  contained  are  observed  by 
the   tenant  and   his   foresaids:    And   it  is   hereby  provided   and 

STtoDMS!^  DECLARED  that  in  case  the  said  second  party  shall  become  bankrupt, 
or  shall  execute  a  trust-deed  for  behoof  of  creditors,  or  shall  possess 
the  premises  merely  nominally,  an<l  account  to  others  for  the  pro- 
duce  thereof,  then  it  shall  be  in  the  power  of  the  proprietor  at  once 
to  put  an  end  to  this  lease  by  intimating  in  writing  to  the  said 
second  party  his  desire  that  the  lease  should  come  to  an  end,  and  to 
resume  possession  of  the  subjects  hereby  let  without  any  declarator 
or  other  process  of  law  to  that  effect :  And  the  second  party  BINDS 

obUgation    and  OBLIGES  himself  and  his  foresaids  to  flit  and  remove  themselves, 

to  lemoye. 

their  servants  and  dependants,  furth  of  and  from  the  subjects  hereby 
let  at  the  expiry  or  termination  of  this  lease  in  any  of  the  cases  or 
circumstances  before  mentioned,  and  that  without  any  warning  or 
process  of  removing  to  be  used  for  that  effect,  so  that  the  proprietor, 
or  others  in  his  name  may  then  enter  thereto  :  And  further,  the 
second  party  shall  be  entitled  at  the  expiry  or  sooner  termination  of 
this  lease,  provided  all  rents,  lordships,  and  other  debts  due  by  him  to 
the  first  party  in  virtue  of  this  lease  shall  have  been  previously  paid 
and  discharged,  to  remove  all  machinery,  tramways,  railways,  hutch 
roads,  or  railways  erected  by  him  on  the  said  lands,  unless  the  first 
party  shall  desire  the  same  or  any  part  thereof  to  be  left  for  the 
future  working  of  the  quarry,  in  which  case  he  shall  be  bound  to 
leave  the  same  to  the  first  party,  who  shall  take  and  pay  for  the  same 
the  value  thereof,  as  such  value  may  be  ascertained  by  arbitration  as 

Implement  aforesaid :  And  both  parties  bind  and  oblige  themselves,  their  heirs 
and  successors  whomsoever  to  fulfil  their  respective  parts  of  the 
premises  to  each  other  under  the  penalty  of  sterling,  to  be 

paid  by  the  party  failing  to  the  party  performing  or  willing  to  per- 

ciauseof  form,  ovcr  and  above  performance :  And  both  parties  hereto  consent 
to  the  registration  hereof,  and  of  any  awards  or  decrees-arbitral, 
interim  or  final,  to  be  pronounced  by  the  arbiters  in  any  arbitration 
or  reference  under  this  lease  for  preservation  and  execution. — In 
witness  whereof,  &c. 
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7.  Lease  of  Sand  and  Gravel. 

Minute  of  lease  between  A  (deaigmation)^  heritable  proprietor 
of  the  subjects  after  mentioned,  on  the  one  part,  and  B  {designation), 
on  the  other  part. 

{First)  The  said  A  (who,  and  his  successors'  proprietors  for  the  P*rttei. 
time  of  the  subjects  hereby  let  are  all  hereinafter  included  under  the 
general  designation  of  "  the  proprietor ")  hereby  LETS  to  the  said  B 
and  his  heirs,  but  expressly  excluding  sub-tenants  and  assignees, 
legal  and  conventional,  and  also  creditors  or  managers  for  creditors 
in  any  way  or  shape,  unless  with  the  consent  of  the  proprietor  (the 
said  B  and  his  successors  in  the  tenancy  being  all  hereinafter  in- 
cluded under  the  general  designation  of  ''the  tenant"):  All  and snbjecto let 
Whole  the  exclusive  right  to  dig  and  remove  the  surface  sand  and 
gravel  contained  in  {here  describe  subjects),  lying  in  the  parish  of 

and  county  of  ,  all  as  delineated  and  coloured 

on  the  plan  or  tracing  hereto  annexed  and  signed  as 
relative  hereto  (which  plan  is  not  warranted  as  being  perfectly 
accurate  in  the  delineation  and  extent,  but  indicates  generally  the 
relative  position  and  boundaries  of  the  subjects  let),  so  far  as  such 
sand  and  gravel  can  be  removed  with  due  regard  to  the  restoration 
of  the  ground  for  agricultural  purposes  as  after-mentioned  and 
without  affecting  the  support  of  the  adjoining  lands  of 
and  march  fence  thereof:  And  that  for  the  space  of  years  Period  of 

from  and  after  the  term  of  :  But  declaring  that  the 

tenant  shall  be  allowed  a  period  of  eighteen  months  from  the  term 
of  entry  for  ascertaining  and  satisfying  himself  as  to  the  extent 
and  quality  of  the  sand  and  gravel  hereby   let,  and  in  case  the 
result  of  his  exploration  shall  not  prove  satisfactory  to  him  it  shall  ^°^ 
be  in  the  power  of  the  tenant  to  give  up  and  abandon  the  lease  J^Jif^ 
at  the  term  of  ,  on  giving  to  the  proprietor  or  his  factor  JJufeMtent 

or  agent  written  intimation  of  his  intention  to  avail  himself  of  this  *°  ^"  ^' 
power  at  least  fourteen  days  prior  to  the  said  last-mentioned  term, 
provided  always  that  the  operations  of  the  tenant  in  making  such 
exploration  and  trial  shall  be  conducted  exclusively  at  his  own 
expense :  And  further  declaring  that  in  case  the  tenant  shall 
not  abandon  the  lease  at  the  expiry  of  the  said  trial  period  of 
eighteen  months,  he  shall  have  power  to  break  and  put  an  end  to  Bw»k«. 
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this  lease  at  the  term  of  ,  or  at  the  term  of  , 

in  every  third  year  thereafter  on  giving  six  months'  previous  notice 
in  writing  to  the  proprietor  or  his  factor  for  the  time  of  his  intention 
to  avail  himself  of  said  power:  And  failing  such  notice  the  lease 
shall  not  be  terminable  till  the  next  break,  and  shall  in  no  case 
be  terminated  sooner  on  the  ground  of  the  sand  and  gravel  hereby 
let  being  unworkable  to  profit  or  on  any  other  ground  or  pretext 
whatever,  which  last  right  the  tenant  hereby  expressly  renounces 
and  discharges,  and  in  case  of  the  tenant  taking  advantage  of  the 
power  hereinbefore  conferred  of  terminating  the  lease  at  the  expiry  of 
the  trial  period  as  aforesaid,  or  at  any  of  the  breaks  before  provided 
in  his  favour,  he  shall  be  bound  at  the  time  of  giving  up  the  lease 
to  fulfil  all  the  obligations  which  would  have  been  incumbent 
on  him  at  its  natural  expiration  in  the  same  manner  as  if  it  had 
come  to  an  end  by  the  lapse  of  the  full  period  thereof:  With 
POWER  to  the  tenant  at  his  own  expense  and  under  the  conditions 
hereinbefore  and  after  contained  or  referred  to,  to  excavate,  work,  and 
remove  and  dispose  of  the  sand  and  gravel  hereby  let,  and  for  these 
purposes  (but  for  no  other  use  or  purpose  whatever  and  under  the 
^«>»  conditions  herein  contained)  to  make  roads,  rail-roads,  sidings, 
niiw«ys,  tramways,  and  build  stables  or  storehouses  and  erect  engines,  plant, 
machinery,  and  fittings  in  or  upon  the  ground  in  which  the  sand 
and  gravel  hereby  let  are  situated,  such  roads,  rail-roads,  sidings, 
and  tramways  being  laid  off  to  the  satisfaction  of  the  proprietor  or 
his  factor,  and  the  sites  for  and  plans  of  any  such  buildings  being 
first  approved  of  by  him ;  Which  lease  or  tack  with  and  under 
Wanandioe.  the  conditidus  and  provisions  before  and  after  mentioned  the  pro- 
prietor BINDS  and  OBLIGES  himself  to  warrant  to  the  tenant  at  all 
hands:  Declaring  always  that  no  warranty  is  given  as  to  the 
existence  or  quality  of  the  sand  or  gravel  in  the  said  lands,  or  as  to 
the  correctness  of  any  information  which  may  have  been  com- 
municated to  the  tenant  regarding  the  said  sand  or  gravel,  the 
obligation  and  engagement  hereby  undertaken  by  the  proprietor 
being  only  that  any  surface,  sand,  and  gravel  found  in  the  said 
lands  are  hereby  let  to  the  tenant  on  the  terms  and  under  the 
conditions  before  and  after  written  and  no  further. 

{Second)  The  said  B  binds  and  obliges  himself,  and  his  heirs, 
executors,  and  successors  whomsoever,  to  pay  to  the  said  A  and  his 
heirs  and  successors,  proprietors  of  the  subjects  and  others  hereby 
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let,  or  to  his  or  their  factor  or  agent  for  the  time,  the  following  rents 
and  lordships,  viz. : — For  the  first  eighteen  months  of  this  lease  or 
trial  period  as  aforesaid  lordships  only,  at  the  rate  hereinafter  speci-  LordiMpt 
fied,  on  all  sand  and  gravel,  excavated,  worked,  or  removed  from  the 
said  lands:    For  the  period  from  to  the  expiry  of 

this  lease,  a  fixed  or  minimum  rent  at  the  rate  of 
pounds  sterling  per  annum  for  the  sand  and  gravel  hereby  let,  and 
that  whether  the  tenant  shall  or  shall  not  work  the  same,  or  in  the 
option  of  the  proprietor,  and  in  lieu  of  the  said  fixed  or  minimum 
rent  the  following  lordship,  videlicet,  for  each  cubic  yard  of  sand  or 
gravel  excavated,  worked,  or  removed  from  the  said  ground  the  sum 
of  ,  or  alternatively,  and  in  the   option   of  the  pro- 

prietor, for  each  ton  of  twenty  hundredweights  of  sand  or  gravel 
removed  from  the  said  ground  the  sum  of  ,  and  which 

fixed  rents  or  lordship  shall  be  payable  to  the  proprietor  and  his 
foresaids  at  two  terms  in  the  year,  Whitsunday  and  Martinmas  (by 
equal  portions  in  the  case  of  the  fixed  rents),  beginning  the  first 
term's  payment  of  the  said  fixed  rents  at  the  term  of 
for  the  half-year  preceding,  and  the  next  term's  payment  at  the  term 
of  thereafter,  and  so  forth  half-yearly,  termly  and  pro- 

portionally thereafter  during  the  currency  of  this  lease,  with  a  fifth 
part  more  of  each  term's  payment  of  the  said  fixed  rent  of  liquidate 
penalty  in  case  of  failure  in  the  punctual  payment,  and  interest  on 
each  term's  payment  at  the  rate  of  5  per  cent,  per  annum  from 
the  respective  terms  of  payment  during  the  non-payment :  Declar- 
ing THAT  the  half-yearly  instalments  of  fixed  rent,  payable  as  afore- 
said, shall  be  held  as  payments  to  account  of  the  lordship  of  the 
con-esponding  half-year  in  the  event  of  the  proprietor  declaring  his 
option  to  take  the  lordship  as  after-mentioned :  Further,  during 
the  first  eighteen  months  of  the  lease,  when  the  lordship  only  is 
exigible,  the  tenant  shall,  when  rendering  to  the  proprietor's  factor  at 
Martinmas  and  Whitsunday  the  statement  of  sand  and  gravel  removed 
as  after  provided,  make  payment  at  each  of  these  terms  during  the 
aforesaid  period  of  the  amount  of  lordship  ascertained  to  be  due, 
with  interest  and  penalty  as  before  provided :  And  for  ascertaining  Ascertain- 

nidnt  of 

the  amount  of  the  said  lordship,  it  is  hereby  provided   that  the  lordiup. 
quantity  of  sand  and  gravel  excavated,  worked,  or  removed  during 
each   half-year    ending    at    Martinmas    or    Whitsunday    shall    be 
measured,  and  the  amount  of  lordship  thereon   ascertained   and 
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checked  as  soon  as  possible  after  each  tenn  by  Z  {de^n^un^. 
^hom  failing,  by  an  engineer  or  surveyor  to  be  mutually  appoint^ 
whose  statement  of  such  quantity  and  the  lordship  thereon  shaU  be 
final  and  conclusive  and  sufficient  to  constitute  a  charge  against^the 
tenant  upon  which  dUigence  may  pass  for  payment  of  the  lordship : 
AND  it  is  also  hereby  provided  that  the  tenant  shall  send  to  the 
proprietor  or  his  fax^tor,  at  each  term  of  Martinmas  and  Whitsunday, 
after  the  commencement  of  this  lease,  a  statement  showing  the 
weight  of  the  sand  and  gravel  removed  from  the  said  ground  during 
the  preceding  half-year,  and   the    lordship  due  thereon,  calculated 
according  to  the  foresaid  rate  per  ton.  and  shall  also  produce,  along 
with  the  said  statement,  the  railway  company's  or  other  vouchers 
instructing  the  weight  of  the  said  sand  or  gravel  «<>  'emoved  and  it 
is  also  hereby  provided  that  the  tenant  shall,  not  later  than  the 
K»c«..  o,  term  of  .  erect  at  his  own  expense  on  the  said  ground 

""'^     a  steelyard  or  other  weighing  machine,  upon   which   he  shall  be 
bound  to  weigh,  or  cause  to  be  weighed,  the  sand  and  gravel  as  it  is 
removed  from  the  said  ground,  and  he  shall  keep  the  said  steelyard 
in  constant  repair  and  in  a  correct  and  accurate  state :    And  the  . 
tenant  shall  keep  a  book  in  which  he  shall  enter  from  time  to  time 
a  regular   and  correct    account  of  the   weight   of   the    sand  and 
eravel  removed  from  said  ground,  which  book  shall  be  at  all  times 
open  to  the  proprietor  or  his  factor  for  examination :   In  the  event 
of  the  proprietor  within  four  weeks  of  the  lordship  ascertained  or 
stated  as  aforesaid  being  intimated  to  him.  declaring  his  option  to 
take  the  lordship  for  the  half-year  then  terminated,  the  tenant  shall 
forthwith  pay  the  same  under  deduction  of  the  portion  of  the  fixed 
rent  which  may  have  been  previously  paid  in  respect  of  that  half- 
year,  and  in  the  event  of  the  proprietor  not  declaring  his  option  to 
take  the  lordship  a?  aforesaid,  he  shall  be  held  to  have  departai 
from  the  same  in  respect  of  the  half-year  which  terminated  at  the 
preceding  term :  And  it  hereby  expressly  provided  and  DKCIABKD  thu 
in  case  in  any  year  of  this  lease  after  the  term  of  the  lordship 

Short..  on  the  sand  andgravel  shall  fall  short  of  the  fixed  rent  exigible  in 
the  proprietor  s  option  in  lieu  thereof,  and  the  fixed  rents  shall  hare 
been  psdd,  the  tenant  shall  be  allowed  to  retain  the  amount  of  the 
deficiency  out  of  the  excess  of  lordship  ascertained  as  aforesaid  over 
the  fixed  rent  during  the  next  succeeding  year,  but  in  case  only,  «nd 
if  and  in  so  far  as  there  may  be  any  sufch  excess  during  such  succeed- 
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ing  year :   The  fees  and  expenses  of  the  said  Z,  whom  failing  as 
aforesaid,  shall  be  borne  and  paid  by  the  tenant. 

(Third)  The  tenant  hereby  binds  and  obliges  himself  sufficiently  Fences. 
to  fence  in  all  ground  occupied  or  entered  upon  by  him,  and  tp 
maintain  the  fencing  in  a  thorough  state  of  repair  during  the  cur- 
rency of  the  lease. 

(Fourth)  With  regard  to  all  ground  occupied  or  entered  upon  or  compenm- 

tion  to 

damaged  by  the  tenant,  the  tenant  shall  pay  in  respect  of  the  same  agricuitona 
ivhere  such  ground  is  in  the  occupation  of  the  proprietor  when  the 
same  is  first  entered  upon,  and  also  where  such  ground  is  let  to  an 
agricultural  tenant,  such  annual  rent  as  may  be  agreed  upon  or  fixed 
by  arbitration  as  after-mentioned,  besides  the  value  of  all  unex- 
hausted manures  and  damages  for  loss  of  crop,  such  value  and 
damages  failing  agreement  beiug  ascertained  also  by  arbitration  as 
after-mentioned:  And  the  tenant  shall  further  free  and  relieve  the  Tenant  to 

relieve 

proprietor  of  all  claims  whatsoever  at  the  instance  of  agricultural  2['*j2Sm«  °' 
tenants  in  respect  of  any  ground  occupied  or  entered  upon  or 
damaged  as  aforesaid,  and  if  the  tenant  shall  during  the  currency 
of  this  lease  give  back  possession  to  the  proprietor  or  agricultural 
tenants  of  any  portion  of  ground  of  reasonable  extent  and  capable 
of  being  utilised,  restored  in  accordance  with  the  provisions  of 
Clause  6  hereof,  he  shall  be  entitled  as  from  the  term  of 

next  thereafter  to  a  deduction  from  the  rent  to  be  paid  by 
him  for  any  ground  so  occupied  as  aforesaid  corresponding  and 
applicable  to  the  ground  so  given  back,  as  the  same,  failing  agree- 
ment, shall  be  fixed  by  arbitration  as  after-mentioned. 

(Fifth)  The  tenant  shall  be  bound  to  perform  and  pay  for  all  Drainage  of 
drainage  works  rendered  necessary  by  his  occupancy  of  or  operations 
upon  any  ground,  and  in  particular  if  at  any  time  during  this  lease 
it  should  be  found  that  his  operations  interfere  in  any  way  with 
the  drainage  of  neighbouring  lands,  he  shall  be  bound  at  his  own 
expense  to  perform  such  works  as  shall  completely  restore  the 
proper  drainage  of  such  lands. 

(Sixth)  The  tenant  shall  be  bound,  as  his  workings  proceed,  to 
collect  the  soil  and  preserve  it  in  heaps:  and  at  the  expiry  or 
sooner  termination  of  this  lease,  or  as  soon  as  the  same  is  no  longer 
required  for  the  use  of  his  works,  to  bring  the  surface  of  the  whole 
ground  occupied  or  entered  upon  in  the  course  of  his  operations  to 
a  proper  slope  and  otherwise  *to  a  state  workable  by  the  plough, 
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and  to  spread  upon  the  surface  the  said  soil  along  with  inches 

of  good  loam,  or  police  manure,  and  generally  to  restore  such  ground 
to  an  arable  state  capable  of  beiug  cultivated  with  the  adjoining  fields 
BMtonUon  and  of  bearing  like  crops  ;  And  also  to  restore  the  draini^e  of  the 
said  ground  in  a  proper  manner,  and  he  shall  also  if  required  remove 
the  whole  fences  erected  or  used  by  him,  and  rebuild  or  restore  any 
of  the  existing  feuces  broken  down  or  altered  by  him,  and  in  bring- 
ing the  ground  to  a  proper  level  at  the  expiry  or  sooner  termination 
of  this  lease  the  tenant  shall  not  be  entitled  to  use  any  other  sub- 
stance than  suitable  sand,  road  scrapings,  or  soil  with  a  top  dressing 
as  aforesaid  and  the  whole  work  of  filling  up,  levelling,  and  soiling 
over  the  surface  and  restoring  drains  and  fences,  shall  be  performed 
at  the  sight  and  to  the  satisfaction  of  the  proprietor's  factor  for  the 
time. 

{Seventh)  The  tenant  shall  be  bound  to  excavate  and  work  the 
sand  and  gravel  in  a  regular  manner  within  the  areas  to  be  staked 
oflF  from  time  to  time  by  the  said  Z,  or  other  engineer  or  surveyor 
as  aforesaid,  and  to  remove  the  sand  and  gravel,  so  far  as  of  a  mer- 
chantable quality,  down  to  the  depth  or  level  to  be  pointed  out  from 
time  to  time  by  the  said  Z,  or  other  engineer  or  surveyor  as  afore- 
said, and  such  areas  shall  always  be  kept  sufficiently  fenced  by  the 
tenant  as  before  provided. 
Irritancy.  (Eighth)  If  at  any  time  during  the  currency  hereof  the  half- 

yearly  rent  or  lordship  shall  remain  unpaid  for  one  month  after  the 
same  shall  have  fallen  due  as  before  provided,  or  if  the  tenant  shall 
become  bankrupt,  or  insolvent,  or  grant  a  trust-deed  for  behoof  of 
creditors,  then,  and  in  any  of  these  events,  it  shall  be  in  the  power 
of  the  proprietor  to  declare  this  lease  to  be  at  an  end  at  the  first 
term  of  Whitsunday  or  Martinmas  thereafter. 
Remoyai.  (Ninth)  At  the  expiry  or  sooner  termination  of  this  lease,  the 

tenant  shall  be  bound,  and  he  hereby  binds  and  obliges  himself 
and  his  foresaids,  to  remove  himself  and  his  servants  and  others 
without  any  warning  or  process  of  removal  for  that  effect :  And  the 
tenant  shall  also  be  bound  to  remove  the  whole  railways,  buildings, 
plant,  machinery,  and  utensils  connected  with  the  working  of  the 
said  sand  and  gravel,  and  belonging  to  him,  from  the  ground,  unless 
Proprietor   the  proprietor  shall  three   months   previous  to  such  expiration,  or 
power  to      sooner  termination,  have  given   to  the  tenant,  which  it  is  hereby 
plant,  &0.     agreed  he  shall  have  power  to  do,  notice  of  his  intention  to  purchase 
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the  said  railways,  buildings,  plant,  machinery,  and  utensils,  at  a 
valuation  to  be  ascertained  by  valuators  to  be  mutually  chosen  who 
shall  have  power  to  appoint  an  oversman,  in  which  case  the  tenant 
shall  be  bound  to  leave  the  same :  And  it  is  hereby  declared  Arbitration, 
with  regard  to  all  matters  hereinbefore  mentioned  which  are  to  be 
the  subject  of  arbitration,  that  all  such  questions  as  may  arise  from 
time  to  time,  and  also  any  question  as  to  the  interpretation  or  ful- 
filment of  any  condition  or  obligation  in  this  lease,  or  claims  of 
damages,  or  as  to  the  method  of  working  the  said  sand  and  gravel 
or  any  other  matters  arising  out  of  the  non-fulfilment  of  any  con- 
dition or  obligation  hereof  (except  the  matter  of  restoration  of 
ground  referred  to  in  Article  6  hereof)  are  hereby  referred  to  the 
said  Z,  whom  failing  to  an  engineer  or  surveyor  to  be  mutually 
chosen  by  the  parties  as  sole  arbiter,  and  the  decision  of  the  said 
Z,  or  of  such  engineer  or  surveyor,  shall  be  final  and  binding  in 
all  respects  on  the  parties. 

{Lastly)  The  parties  hereto  bind  themselves  to  perform  their  Penalty, 
respective  parts  of  the  premises  to  each  other  under  the  penalty  of 

pounds  to  be  paid  by  the  party  failing  to  the  party 
observing  or  willing  to  observe  the  same  over  and  above  perform- 
ance :  And  both  parties  consent  to  the  registration  hereof  and  of  the  consent  to 

,  ^  ^  °  wglstratlon. 

engineer's  statement  before-mentioned,  and  of  any  awards  or  decrees- 
arbitral,  interim  or  final,  to  be  pronounced  by  the  said  Z  or  other 
engineer  or  surveyor  as  arbiters  aforesaid  for  preservation  and 
execution. — In  witness  whereof. 


SECTION  IV 


LEASES  OF  UEBAN  SUBJECTS 
1.  Lease  of  a  House  within  Burgrh. 

It  is  CONTRACTED  and  agreed  between  A  {designation),  heri- 
table proprietor  of  the  dwelling-house  after-mentioned,  on  the  one 
part,  and  B  {designation),  on  the  other  part,  in  manner  after-men- 
tioned :  That  is  to  say,  the  said  A,  in  consideration  of  the  tack 

duty  after  specified,  has  set,  and  hereby  lets  to  the  said  B  and  his 
JUR.  s. — I.  34 


530  LEASES 

Bnbjecu.  heirs  and  assignees,  and  sub-tenant8,(a)  All  and  Whole  that 
dwelling-house  (Jiere  describe  the  house,  a/nd  garden  or  other 
pertinents),  and  that  for  the  space  of  years  from   and 

Term.         after  the  term  of  ,  which  is  hereby  declared  to  be  the 

said  6's  entry  thereto:  In  the  peaceable  possession  of  which  sub- 

warmndioo.  jects  the  Said  A  BINDS  and  OBLIGES  himself  and  his  heirs  and  suc- 
cessors to  maintain  and  defend  the  said  B  and  his  foresaids  during 
the  currency  of  this  tack  at  all  hands :  And  the  said  A  also  binds 
and  OBLIGES  himself  and  his  foresaids  to  keep  the  said  house  wind 
and  water  tight,  and  in  proper  tenantable  condition,  during  the  whole 

Rent.  currency  of  this  lease :  For  which  causes,  and  on  the  other  part, 
the  said  B  binds  and  obliges  himself  and  his  heirs,  executors,  and 
representatives  whatsoever,  to  pay  to  the  said  A,  his  heirs  and  suc- 
cessors, the  sum  of  £  sterling  of  yearly  rent,  and  that  at 
two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal  portions, 
beginning  the  first  term's  payment  thereof,  being  £  ,  at 
the  term  of  next,  for  the  half-year  preceding,  and  the 
like  sum  at  thereafter,  and  so  forth  half-yearly  and 
termly  during  the  currency  of  this  lease,  with  a  fifth  part  more  of 
each  term's  payment  of  liquidate  penalty  in  case  of  failure,  and  interest 
of  the  said  rent  at  the  rate  of  5  per  centum  per  annum  from  the 
said  respective  terms  of  payment  during  the  not-payment  of  the 

Bemoyai.  same :  And  the  said  B  binds  and  obliges  himself,  his  heirs  and 
successors,  to  remove  at  the  expiry  of  this  tack  without  warning : 

Penalty.  And  both  parties  OBLIGE  themselves  and  their  foresaids  to  perform 
the  premises  to  each  other  under  the  penalty  of  £  to 

be  paid  by  the  party  failing  to  the  party  performing  or  willing  to 
perform  over  and  above  performance :  And  both  parties  consent  to 
registration   hereof    for  preservation   and    execution. — In   witness 

WHEREOF,  &C. 

2.  Lease  of  a  Dwellingr-House  with  a  Public-House  underneath. 

It  is  CONTRACTED  and  agreed  between  A  {designation)y 
heritable  proprietor  of  the  subjects  after-mentioned,  on  the  one 
part,  and  B    (designation),  residing  at  ,  on  the 

(a)  Assignees  and  sub-tenants  must  be  expressly  excluded,  if  it  be  the  wish 
of  the  landlord  to  exclude  them,  thus — "excluding  assignees  and  sub-tenants 
l<Sgal  or  conventional  *^ ;  or  add,  if  so  intended, — "  except  such  as  may  be  approved 
of  by  the  said  A." 
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otiier  party  in  manner  following:  That  is  to  say,  the  said  A, 
IN  CONSIDERATION  OF  the  rent  or  tack  duty  and  other  prestations 
and  obligations  hereinafter  specified,  hereby  lets  to  the  said  B 
and  his  heirs  (but  expressly  excluding  sub-tenants  except  with 
the  express  consent  in  writing  of  the  said  A,  and  also  excluding 
assignees  legal  or  conventional,  and  creditors  or  trustees  or  managers 
for  creditors).  All  and  Whole  that  dwelling-house.  No.  subjecta. 

Street,  with  the  shop  underneath  the  same,  both  as  presently  occu- 
pied as  a  dwelling-house  and  as  a  public-house  by  ; 
and  that  for  the  space  of  years  from  and  after 
the  term  of  ,  which  is  hereby  declared  to  be  the  Term, 
term  of  the  said  B's  entry  to  the  said  subjects  in  virtue  hereof: 
Which  tack,  with  and  under  the  conditions,  provisions,  and  declara-  wamadice. 
tions  before  and  after  written,  the  said  A  binds  and  obliges  himself 
and  his  heirs  and  successors  to  warrant  to  the  said  B  and  his  foresaids 
at  all  hands :  Declaring,  as  it  is  hereby  expressly  provided  aud  conditions. 
declared,  that  as  the  said  premises  are  let  for  the  purpose  of  carry- 
ing on  a  public-house  and  retail  wiue  and  spirit  business,  the  same 
shall  not  be  used  for  any  other  purpose,  and  the  said  B  and  his 
foresaids  shall  duly  and  properly  conduct  the  business  carried  on  in 
said  premises  in  such  a  mauner  as  not  to  incur  a  conviction  in  Court 
for  breach  of  certificate  or  other  offence  against  the  Public  Houses 
Acts  or  Excise  Laws,  or  a  forfeiture,  withdrawal,  or  refusal  of  the 
certificate  of  license  held  for  said  premises  under  the  Statutes  for 
the  regulation  of  public-houses  in  Scotland ;  and  in  the  event  of 
such  conviction  being  obtained  against  the  said  B,  or  of  the  certifi- 
cate or  license  for  said  premises  being  forfeited,  withdrawn,  or 
refused,  or  in  the  event  of  the  bankruptcy  or  declared  insolvency  of 
the  said  B,  it  shall  be  competent  for  the  said  A  and  his  foresaids 
immediately  to  bring  this  lease  to  a  termination,  and  to  enter  into 
possession  of  the  said  premises  in  the  same  manner  as  if  the  whole 
years  of  this  lease  had  run  and  expired,  without  any  process  of  law 
or  proceeding  of  any  kind  other  than  a  letter  addressed  and  de- 
livered or  posted  to  the  said  B  or  his  foresaids  at  the  said  premises 
hereby  let :  B'OR  which  causes,  and  on  the  other  part,  the  said  Rent. 
B  binds  and  obliges  himself  and  his  heirs,  executors,  successors, 
and  representatives  whomsoever,  to  pay  to  the  said  A  and  his  heirs, 
executors,  or  assignees,  the  yearly  rent  or  tack  duty  of  £ 
sterling,  whereof  £                         represents  the  rent  for  the  dwelling- 
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house,  and  £  represents  the  rent  for  the  shop  under 

the  same,  and  that  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas,  by  equal  portions,  beginning  the  first  term's  payment 
thereof  at  the  term  of  for  the  half-year  preceding, 

and  the  next  term's  pajrment  at  thereafter,  and  so 

forth  half-yearly  and  termly  during  the  currency  of  this  lease, 
with  a  fifth  part  more  of  each  term's  payment  of  liquidate  penalty 
in  case  of  failure,  and  the  interest  of  the  said  rent  or  tack  duty 
at  the  rate  of  5  per  centum  per  annum  from  the  said  respective 
Tenant  to     terms  of  payment  during  the  not-payment:    And  the  said  B  and 

kdep  books. 

his  foresaids  shall  be  bound  to  keep  regular  and  distinct  books, 
showing  in  detail  the  quantities  of  wines,  spirits,  beer,  and  aerated 
waters  sold  and  consumed  during  each  week  on  the  premises,  which 
books  shall  be  open  to  inspection  by  the  landlord  annually  :  Further, 
the  said  B  or  his  foresaids  shall  be  bound  at  any  time  during  the 
twelve  months  preceding  the  expiry  or  sooner  termination  of  this 
lease  to  deliver  to  the  landlord,  if  required,  an  abstract  from  his 
books  setting  forth  the  particulars  of  the  wines,  spirits,  beer,  and 
aerated  waters  sold  and  consumed  for  the  three  years  immediately 

Bepain.  preceding:  And  it  is  hereby  DECLARED  that  the  said  A  shall  not 
be  liable  for  any  repairs  that  may  be  necessary  on  the  said  premises 
further  than  keeping  the  same  wind  and  water  tight,  the  said  B 
and  his  foresaids  being  bound  to  perform  all  other  necessary  repairs 
at  their  own  expense,  and  to  keep  during  the  whole  period  of  this 
lease,  and  leave  at  the  expiry  thereof,  the  whole  premises  in  good 
tenantable  condition  and  repair  :  And  it  is  hereby  stipulated  that 
the  said  B  and  his  foresaids  shall  be  entitled  to  execute  such  re- 
pairs or  alterations  only  as  shall  be  approved  of  by  the  said  A  or  his 
foresaids,  and  such  repairs  or  alterations  shall — except  such  as  can 
be  removed  without  injury  to  the  premises — become  the  property 
of  the  said  A  and  his  foresaids  at  the  expiry  of  this  lease,  without 
any  payment  or  compensation   being  made  to  the  said  B  or  his 

Bemovai.  foresaids  therefor :  And  the  said  B  binds  and  obliges  himself  and 
his  foresaids,  at  the  expiry  or  earlier  termination  of  this  lease, 
to  flit  and  remove  themselves  and  their  families,  servants,  goods, 
gear,  and  efiects,  furth  of  and  from  the  subjects  hereby  let,  without 

Caution,  any  warning  or  process  of  removing  to  be  used  for  that  effect :  And 
further,  C  (designation),  residing  at  ,  binds  and 

obliges  himself  and  his  heirs,  executors,  and  successors  whomso- 
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ever,  as  cautioners,  sureties,  and  full  debtors  jointly  and  severally 
for  and  with  the  said  B,  that  the  said  B  shall  pay  the  rent  above 
stipulated  during  the  first  year  of  the  lease  at  the  terms  and  by 
the  proportions  above  stipulated :  And  all  parties  bind  and  OBLIQE  Penalty, 
themselves  and  their  foresaids  to  implement  and  fulfil  to  each  other 
their  respective  parts  of  the  premises,  under  the  penalty  of  £  , 

to  be  paid  by  the  party  failing  to  the  party  performing  or  willing  to 
perform  his  part  hereof  over  and  above  performance  :  And  all  parties 
consent  to  registration  for  preservation  and  execution. — In  witness 

WHEREOF,  &C. 


8.  Lease  of  Shop  and  Warehouse. 

It  is  CONTRACTED  and  agreed  between  A  (designation),  heritable  Partiea. 
proprietor  of  the  subjects  after-mentioned,  on  the  one  part,  and  herein- 
after referred  to  when  not  named  as  the  proprietor,  and  B  (designa^ 
tion),  on  the  other  part,  and  hereinafter  referred  to  when  not  named 
as  the  tenant,  in  manner  following :  That  is  to  say,  the  proprietor, 
IN  CONSIDERATION  OF  the  rent  and  other  prestations  and  subject  to 
the  conditions,  provisions,  and  declarations  after-mentioned,  hereby 
LETS  to   the   tenant  and   his   heirs   and    executors,   but   expressly 
excluding,    except    with    the     previous    written    consent    of    the 
proprietor,  sub-tenants  and   assignees,  legal  or   voluntary :   (First),  snbjecta 
All  and  Whole  the  shop  and  warehouse  (here  describe  the  subjects),  ^' 
being  Nos.  Street ;  and  (Second)  the  whole  fixtures 

and  fittings  in  the  said  shop  and  warehouse  in  so  far  as  belonging 
to  the  proprietor,  all  as  specified  and  described  in  the  inventory 
annexed  and  subscribed  by  the  parties  as  relative  hereto,  and  held 
by  them  to  be  correct,  and  that  for  the  space  of  years 

from  the  term  of  :  Which  tack,  with  and  under  the  warrandice, 

conditions,  provisions,  and  declarations  before  and  after  written,  the 
said  A  BINDS  and  obliges  himself  and  his  heirs  and  successors  to 
warrant  to  the  said  B  and  his  foresaids  at  all  hands:  And  it  is  Tenant  not 
hereby  declared   that  the  tenant  shall  not,  during  the  currency  rabjeots  for 
of  this  lease,  leave  the  said  premises  or  any  part  thereof  vacant,  nor  pSqwae" 

than  that 

use  the  same  for  any  other  purpose  than  for  carr3dng  on  therein  a  '<>'  ^"«*> 

business,  nor  keep  or  deposit  therein  any  goods  of  a 
hazardous  kind,  so  as  to  a£fect  the  insurance  of  the  premises :  And  if  at 
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any  time  during  the  currency  of  this  lease  the  tenant  shall  contravene 
any  of  the  prohibitions  or  conditions  hereinbefore  or  after  written,  or 
shall  be  sequestrated  or  cessioed,  or  shall  grant  a  trust-deed  for  behoof 
of  creditors  or  become  notour  bankrupt,  then  and  in  any  of  these  events 
the  proprietor  shall  be  entitled,  not  only  to  recover  from  the  tenant 
all  loss  and  damage  he  may  thereby  sustain,  but  also,  and  in  addition 
thereto,  may,  in  his  option,  put  an  end  to  this  lease :  Fob  which 
CAUSES,  AND  ON  THE  OTHER  PART,  the  said  B  BINDS  and  OBLIGES  him- 
self and  his  heira,  executors,  and  representatives  whomsoever  to  pay 
to  the  said  A  and  his  heirs  and  successors  for  the  whole  subjects 
hereby  let  the  sum  of  pounds  sterling  of  yearly  rent,  and 

that  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal 
portions,  beginning  the  first  term's  payment  thereof  at  the  term  of 
next  for  the  half-year  preceding,  and  the  next  term's  payment  at 
following,  and  so  forth  half-yearly  and  termly  thereafter 
during  the  currency  of  this  lease,  with  a  fifth  part  more  of  each 
term's  payment  of  liquidate  penalty  in  case  of  failure,  and  interest 
of  each  term's  payment  of  the  said  rent  at  the  rate  of  5  per  cent, 
per  annum  from  the  said  respective  terms  of  payment  during  the 
not-payment  of  the  same :  Declaring  that  the  tenant  hereby 
accepts  of  the  said  premises  and  others  as  in  good  tenantable  con- 
dition and  repair,  and  binds  himself  and  his  foresaids,  at  his  and 
their  own  expense,  to  uphold  and  maintain  them  during  the 
currency  of  this  lease,  and  at  the  termination  thereof  to  leave  them 
in  the  like  good  tenantable  condition  and  repair— ordinary  tear  and 
wear  excepted — and  the  proprietor  and  his  foresaids  shall  only  be 
bound  to  keep  the  said  premises  wind  and  water  tight,  and  to  up- 
hold the  water  supply  and  drainage,  and  shall  not  be  bound  to 
execute  any  other  repairs :  And  the  tenant  and  his  foresaids  shall 
further  be  bound  to  insure  the  whole  plate  glass  on  the  premises 
against  breaki^e,  and  duly  exhibit  the  policy  and  premium  receipts 
for  said  insurance  to  the  proprietor:  And  the  tenant  also  hereby 
accepts  the  whole  fixtures  and  fittings  let  as  in  good  order  and 
condition,  and  binds  himself  and  his  foresaids  to  uphold  the  same 
during  the  continuance  of  this  lease,  and  to  renew  such  portion 
as  may  be  necessary  from  time  to  time,  and  to  leave  them  at  the 
termination  hereof  in  the  like  good  order  and  condition,  ordinary 
tear  and  wear  excepted:  And  the  tenant  shall  have  no  right  to 
alter  the  said  premises  or  any  part  thereof,  or  to  remove  or  alter 
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aDj  of  the  eaid  fixtures  and  fittings,  without  the  previous  written  con- 
sent of  the  proprietor ;  AND  all  repairs  or  alterations  executed  hy  the 
tenant,  and  also  all  fixtures  and  fittings  which  may  be  introduced 
into  the  premises  so  far  as  they  cannot  be  removed  without  injuring 
the  premises,  or  other  fixtures  therein,  shall  belong  to  the  proprietor 
and  his  foresaids  without  payment  therefor ;  And  it  is  hereby  further  Proprietor 

to  bftT6 

provided  and  declared  that  the  proprietor,  or  any  one  authorised  by  n^^^  *© 
him,  shall  be  entitled,  on  giving  the  tenant  reasonable  notice,  from  **JJ^^ 
time  to  time,  to  enter  and  inspect  the  premises  hereby  let,  and  the 
tenant  shall  allow  access  thereto  and  to  the  roof  on  all  reasonable 
occasions :  And  further,  the  tenant  binds  and  obliges  himself  and  Bemona. 
his  foresaids  to  remove  from  the  premises  hereby  let,  at  the  expiry 
or  earlier  termination  of  this  lease,  without  any  warning  or  process 
of  removing  to  be  used  for  that  effect :  And  both  parties  BIND  and  Penalty. 
OBLIGE  themselves  and  their  respective  foresaids  to  perform  their 
respective  parts  of  the  premises  to  each  other  under  the  penalty  of 

pounds  sterling,  to  be  paid  by  the  party  failing  to  the 
party  observing  or  willing  to  observe  his  part  thereof  over  and  above 
performance :  And  they  consent  to  the  registration  hereof  for  preser-  ^"^y*** 
vation  and  execution. — In  witness  whereof. 


4.  Lease  of  an  Hotel. 

It  is  contracted  and  agreed  between  A  (designation),  heritable 
proprietor  of  the  subjects  after-mentioned,  on  the  one  party  and  B 
(deaignation),  on  the  other  part,  in  manner  following :  That  is  to 
SAY,  the  said  A,  in  consideration  of  the  rents  or  tack  duties  and  other 
prestations  and  subject  to  the  conditions  hereinafter  specified,  hereby 
SETS  and  in  tack  and  assedation  lets  to  the  said  B  and  his  heirs,  but 
excluding  assignees  and  sub-tenants,  and  all  creditors  and  trustees  or 
managers  for  creditors,  except  with  the  written  consent  of  the  landlord 
or  his  successors  (the  said  A  and  his  successors  being  hereinafter  referred 
to  when  not  named  as  *'  the  landlord,"  and  the  said  B  and  his  heirs,  and 
such  assignees,  sub-tenants,  and  creditors  and  managers  for  creditors 
as  the  landlord  shall  consent  to  in  writing,  being  hereinafter  referred 
to  when  not  named  as  '*  the  tenant ") :  (First),  All  and  Whole  these  subjects. 
premises  known  as  Hotel,  situated  at  No. 

Street  (here  describe  the  siubjects),  together  with  the  stables,  coach- 
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houses,  bothies,  and  other  offices  belonging  thereto ;  and  (Second)  the 
whole  fixtures  and  fittings  in  the  said  premises  in  so  far  as  belonging 
to  the  landlord,  all  as  specified  and  described  in  the  inventory  annexed 
and  subscribed  by  the  parties  as  relative  hereto  and  held  by  them  to 
be  correct :  And  that  for  the  space  of  years  from  and  after  the 

warmndioe.  term  of  ;  Which  TACK  with  and  under  the  conditions,  pro- 

visions, and  declarations  before  and  after  written,  the  said  A  BINDS  and 
OBLIGES  himself  and  his  heirs  and  successors  to  warrant  to  the  said  B 

Bant  and  his  foresaids  at  all  hands :  Fob  which  causes,  and  on  the  otheb 
PABT,  the  said  B  binds  and  obliges  himself  and  his  heirs,  executors, 
and  successors  whomsoever,  to  pay  to  the  said  A  for  the  whole  sub- 
jects hereby  let  the  yearly  rent  of  £  sterling,  and  that  at  two 
terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal  portions, 
beginning  the  first  term's  payment  at  for  the  half-year  pre- 
ceding,  and  the  next  at  following,  and  so  forth  half-yearly, 
termly,  and  proportionally  thereafter  during  this  lease,  with  a  fifth 
part  more  of  each  term's  payment  of  liquidate  penalty  in  case  of 
failure,  and  interest  at  the  rate  of  5  per  cent,  per  annum  from  and 
after  each  term's  payment  becoming  due  during  the  not-payment:  And 
in  respect  that  the  landlord  has  agreed  to  carry  out,  at  his  own  expense, 
by  the  day  of  ,  the  following  repairs  and  altera- 
tions {here  describe  the  repairs  and  aiteratioris  to  be  eccecuted  if  any), 
the  parties  hereto  do  hereby  agree  and  bind  and  oblige  themselves 
and  their  foresaids  to  each  other  respectively  as  follows:  videlicet 
(First),  Subject  to  the  obligation  on  the  part  of  the  landlord  to  make 
and  execute  the  said  repairs  and  alterations  hereinbefore  specified, 
the  tenant  hereby  accepts  the  premises  first  hereby  let  as  in  good 
teuantable  order  and  condition,  and  binds  himself  and  his  fore- 
saids at  his  or  their  own  expense  to  uphold  and  maintain  the  same, 
and  also  the  said  alterations  when  completed,  during  the  con- 
tinuance of  this  lease  in  the  like  good  order  and  condition,  and  to 
leave  them  so  at  the  termination  hereof,  ordinary  tear  and  wear 
excepted :  And  the  landlord  hereby  binds  himself  and  his  foresaids 
to  keep  the  said  premises  wind  and  water  tight,  but  he  and  they 
shall  not  be  bound  to  execute  any  other  repairs :  (Second),  The  said 
tenant  hereby  accepts  the  whole  fixtures  and  fittings  hereby  let  and 
those  which  may  be  substituted  therefor,  and  also  the  plate  glass 
and  other  glass  throughout  the  said  premises  as  in  good  order  and 
condition,  and  the  tenant  shall  be  bound  to  uphold  the  same  during 


Fixtorea. 
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the  contiDuance  of  this  lease,  and  to  renew  such  portions  as  may  be 

necessary  from  time  to  time,  and  to  leave  them  at  the  termination 

hereof  in  equally  good  order  and  condition,  ordinary  tear  and  wear 

excepted :  (Third\  The  plate  glass  and  the  stained  and  other  glasff 

both  in  the  doors  and  windows,  and  the  mirrors  belonging  to  the 

landlord  shall  be  insured  by  him :  And  the  tenant  shall  be  bound 

to  repay  to  the  landlord  one-half  of  the  premiums  paid  by  him  for 

such  insurance  at  the  first  term  of  Whitsunday  or  Martinmas  after 

each  payment  thereof  by  the  landlord :  {Fourth),  The  tenant  shall  Aiteratiom. 

not  be  entitled  to  make  any  alterations  on  the  premises  hereby  let 

unless  with  tlie  consent  of  the  landlord  in  writing :    (Fifth),  The  impecuon. 

landlord,  or  any  one  authorised  by  him,  shall  be  entitled,  on  giving 

the  tenant  reasonable  notice,  from  time  to  time  to  enter  and  inspect 

the  premises  hereby  let,  and  the  tenant  shall  allow  access  thereto 

and  to  the  roof  on  all  reasonable  occasions  :  (Sixth),  The  business  to  conditioiw. 

be  carried  on  by  the  tenant  shall  be  that  of  a  fiirst-rate  licensed  hotel 

and  posting  establishment,  and  the  said  premises  shall  not  be  used 

for  any  other  purposes  whatever :    Further,  the  tenant  shall  be 

bound  to  conduct  the  said  business  in  a  proper  manner,  and  during 

the  currency  of  this  lease  to  keep  the  whole  premises  fully  plenished 

and  furnished,  and  open  as  a  going  concern :    And  in  the  event  of 

the  license  for  the  whole  or  any  part  of  the  said  premises  being  lost, 

withdrawn,  or  suspended,  or  a  conviction  under  the  Statutes  relating 

to  licenses  or  licensed  houses  being  obtained   against  the   tenant 

through  his  fault  or  the  fault  of  any  one  in  his  employment,  or  in 

the  event  of  the  bankruptcy  or  declared  insolvency  of  the  tenant, 

or  of  any  assignation  or  sub-set  hereof  being  granted  without  the 

written  consent  of  the  landlord,  then  the  landlord  shall  be  entitled 

at  once  to  terminate  this  lease,  and  to  enter  into  possession  of  the 

said  premises  in  the  same  manner  as  if  this  lease  bad,  after  due  and 

legal  notice  and  warning  expired,  and  that  without  any  process  of 

law  other  than  a  letter  from  the  landlord  or  his  agent  addressed  to 

the  tenant,  and  either  posted  to  him  or  delivered  at  the  said  hotel : 

Further,  in  the  event  of  the  bankruptcy  or  declared  insolvency  of  Lioenie. 

the  tenant,  or  of  any  such  assignation  or  sub-set  as  aforesaid,  the 

tenant  shall  be  bound  to  endorse  the  license  for  the  said  premises 

to  and  in  favour  of  the  landlord  or  any  one  named  by  him,  and  in 

case  of  an  application  being  made  for  the  transfer  of  the  license 

existing  at  the  time,  or  for  the  granting  of  a  new  license  to  the 
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landlord,  or  to  any  one  approved  by  him,  the  tenant  shall  concur 
in  such  application  :  And  the  landlord  shall  further  be  entitled,  and 
shall  be  authorised  by  the  tenant  to  concur  in  any  such  application 
on  the  tenant's  behalf,  and  as  representing  and  acting  for  him  : 
And  further,  all  the  landlord's  claims  for  rent  under  the  lease,  and 
for  damages  in  respect  of  the  termination  of  this  lease  and  loss  of 
license  shall  be,  and  are  hereby,  reserved :  (Seventh),  The  tenant 
Tenant  to     shall  keep  regular  and  distinct  books,  showing  in  detail  the  return 

keep  books.  .  •  •  j 

from  the  hotel  business,  the  bars,  and  the  posting  establishment,  and 
setting  forth  in  particular  the  number  of  customers  resident  in  the 
hotel  during  each  week,  and  also  the  quantities  of  wines,  spirits, 
beer,  and  aerated  waters  sold  and  consumed  in  the  hotel  and  bars 
during  each  week  ;  and  which  books  shall  be  made  up  and  balanced 
at  the  day  of  in  every  year :  And  the  landlord 

shall  have  power  to  inspect  the  said  books  annually,  if  desired,  and  in 
the  event  of  the  tenant  falling  into  arrear  with  his  rent,  to  have  them 
audited  monthly  by  any  one  appointed  by  him :  Further,  the  tenant 
shall  be  bound  at  any  time  during  the  twelve  months  preceding  the 
termination  of  this  lease,  whether  at  the  expiry  hereof,  or  of  any 
period  for  which  it  may  be  renewed  either  expressly  or  tacitly,  or 
through  the  landlord  exercising  the  power  of  termination  stipu- 
lated in  the  immediately  preceding  article,  if  required,  to  deliver 
to  the  landlord  an  abstract  from  his  books,  setting  forth  the 
particulars  before  referred  to  as  requiring  to  be  entered  therein,  and 
that  for  the  period  of  three  years  immediately  preceding  the  date 
when  such  a  statement  is  required,  and  also  to  deliver  to  the  land- 
lord similar  abstracts  or  statements  during  each  succeeding  month 
until  the  termination  of  the  lease,  or  of  the  period  for  which  it  may 
be  renewed  :  All  which  abstracts  or  statements  the  landlord  shall 
be  entitled  by  himself,  or  by  an  accountant  named  by  him,  to  check 

SSn"*"*  ^^^^  ^^®  books :  (Eighth),  In  the  event  of  either  the  landlord  or 
tenant  not  wishing  to  renew  the  lease  at  its  expiry,  the  party  desiring 
to  terminate  it  shall  be  bound  to  give  six  months'  previous  notice  in 
writing  to  the  other  party  of  his  intention  so  to  do,  failing  which 
notice  the  lease  shall  be  held  to  be  renewed  for  one  year,  and  so  on 
from  year  to  year  thereafter :  And  after  such  notice,  the  tenant  shall 
be  bound  to  allow  parties  having  an  order  of  admission  from  the 
landlord  or  his  agent  to  see  through  the  premises:    And  {Lastly\ 

Removal,     the  tenant  shall  be  bound  at  the  expiry  of  this  lease  to  flit  and 
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remove  himself,  his  servants,  goods  and  gear,  furth  of  and  from  the 
whole  premises  hereby  let,  and  that  without  any  other  procedure 
than  the  said  written  notice  :  And  in  the  event  of  his  failing  so  to 
do,  to  pay  to  the  landlord  as  pactional  rent  for  the  said  premises  for 
the  period  during  which  he  may  occupy  the  same,  after  the  expiry  of 
this  lease,  double  the  rent  payable  therefor  under  this  lease,  but 
that  without  prejudice  always  to  the  landlord's  right  to  remove  him 
from  the  premises,  and  any  rights  he  may  have  to  damages  :  And  Penalty, 
the  parties  hereto  bind  themselves  and  their  foresaids  to  implement 
their  respective  parts  of  the  premises  to  each  other  under  the  penalty 
of  pounds  sterling,  to  be  paid  by  the  party  failing  to 

the  party  performing,  or  willing  to  perform  the  same  over  and  above 
performance :  And  they  consent  to  the  registration  hereof  for  pre- 
servation and  execution. — In  witness  whereof. 


SECTION  V 

LEASES  OF  RURAL  SUBJECTS 

1.  Lease  of  Hills. 

It  is  CONTRACTED  and  agreed  between  A  {designation) y  heri- 
table proprietor  of  the  subjects  after  specified,  on  the  one  party  and 
B  (designation),  on  the  other  part,  in  manner  following :  That  is  TO 
SAY,  the  said  A,  in  consideration  of  the  tack  duty  and  other 
prestations  after  specified  has  SET  and  hereby,  under  the  reserva- 
tions, conditions,  provisions,  and  declarations  after  specified,  SETS, 
and  in  tack  and  assedation  lets  to  the  said  B  and  his  heirs,  but 
excluding  assignees  and  sub-tenants  unless  with  the  written  con- 
sent of  the  said  A  or  his  heirs  or  successors.  All  and  Whole  Deflcription 
these  mills  upon  the  water  of  belonging  to  the  said  A, 

commonly  called  ,  whereof  are  fitted  up  and 

used  as  flour  mills,  and  one  as  a  shealing  mill,  with  the  water  for 
driving  the  said  mills,  and  the  kiln  and  miller's  house,  lofts,  machinery, 
and  apparatus,  and  whole  other  appurtenances  and  pertinents  belong- 
ing to  the  subjects  hereby  let,  as  the  same  are  presently  possessed 
by  M,  all  lying  within  the  Parish  of  S,  and  County  of  T,  together 
with  the  whole  thirlage  and  astricted  multures  belonging  to  the 
said  mills :  But  excepting  always,  and  expressly  reserving  to  the 
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said  A,  his  heirs  and  successors,  the  dry  multures  payable  by  the 
brewers  and  maltmen  within  the  thirl  for  malt  ground  or  manufac- 
tured by  them  with  mills  of  their  own,  from  which  dry  multures  the 
said  B  and  his  foresaids  are  hereby  secluded  and  debarred ;  and  that 

Term.         for  the  period  of  years,  from  and  after  the  term  of 

next,  which  is  hereby  declared  to  be  the  term  of  the  said  B*s  entry 

Warrandice,  to  the  Said  subjects :  Which  lease,  with  and  under  the  reservations, 
conditions,  and  declarations  after  written,  the  said  A  BIKDS  and 
OBLIGES  himself,  his  heirs  and  successors,  to  warrant  at  all  hands, 
except  as  to  the  payment  and  performance  of  the  astricted  mul- 
tures, sequels,  and  services,  which  he  obliges  himself  and  his 
foresaids  to  warrant  from  fact  and  deed  only  ;  and  for  enforcing  the 
due  payment  and  performance  thereof  the  said  B  shall  be  at  liberty 
to  prosecute  either  in  his  own  name  or  in  the  name  of  the  said  A,  or 

Kent.  in  both,  as  he  shall  think  proper :  For  which  causes,  and  on  the 
OTHER  PART,  the  said  B  hereby  binds  and  obliges  himself  and  his 
foresaids  to  content  and  pay  to  the  said  A  and  his  foresaids  yearly 
during  the  currency  of  this  tack,  the  sum  of  £  sterling  in 

name  of  rent  or  tack  duty,  and  that  at  four  terms  in  the  year.  Candle- 
mas, Whitsunday,  Lammas,  and  Martinmas,  by  equal  portions,  begin- 
ning the  first  term's  payment  at  the  term  of  next  to 
come,  and  the  next  term's  payment  thereof  at  next, 
and  so  forth  quarterly  thereafter  during  the  currency  of  the  fore- 
said tack,  with  one-fifth  part  more  of  each  quarterly  payment  of 
liquidate  penalty  in  case  of  failure  in  the  punctual  payment  of 
the  said  tack  duty,  and  interest  on  each  of  the  said  quarterly 
payments  at  the  rate  of  5  per  centum  per  annum  from  the  time 
the  same  shall  become  due,  during  the  not-payment  thereof:  And 
the  said  B  binds  and  obliges  himself  and  his  foresaids  sufficiently 
to  serve  tlie  thirl  in  grinding  all  manner  of  grain  which  may  be 
brought  to  the  said  mills,  agreeably  to  the  obligations  on  the  said 
A  in  his  charters  and  other  rights  from  the  superior  thereof:  And 
the  said  B  hereby  accepts  of  the  said  mills,  kiln,  miller's  house, 
lofts,  machinery,  apparatus,  and  others  as  in  good  and  sufficient 
order,  and  under  the  exception  and  declaration  after-mentioned  BINDS 
and  OBLIGES  himself  and  his  foresaids  to  uphold  and  maintain  the 
same  during  the  currency  of  the  foresaid  tack,  and  to  leave  them  in 
the  like  good  order  and  condition  at  the  expiry  thereof ;  the  said 
A  and  his  foresaids  being  always  obliged  to  keep  the  houses  and 
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mills  wind  and  water  tight,  and  also  the  watercourse  or  mill  lead 
from  the  water  of  to  the  mills  and  the  dam  head  in  proper 

order  during  the  foresaid  currency:  But  declaring  always  that  the  E«pai» 
said  B  and  his  foresaids  shall  be  BOUND  and  obliged  to  furnish  the 
said  A  with  the  assistance  of  his  millers  and  other  servants  both 
in  repairing  the  dam  head  and  also  in  mending  the  mill  lead  or 
watercourse,  at  all  times  when  such  repair  may  be  necessary,  agree- 
ably to  use  and  wont:  And  if  at  any  time  it  shall  happen  that 
the  basin  or  mill  loch,  from  its  being  too  high  gathered,  shall  make 
any  breach  or  encroachment  on  the  bank  surrounding  the  meadow 
or  drained  ground  belonging  to  the  said  A,  in  that  case  the  said  A 
and  his  foresaids  shall  have  it  in  their  power  to  run  off  the  water 
so  as  to  repair  the  said  breaches  with  all  speed  ;  and  if  the  said 
breaches  or  encroachments  be  occasioned  by  the  fault  or  negligence 
of  the  said  B  or  his  servants,  the  said  B  shall  be  liable  to  the  said 
A  in  all  damages  or  expenses  he  may  sustain  or  incur  thereby : 
And  further,  it  is  hereby  agreed  betwixt  the  parties  that  in  case  conditioni. 
the  brewers  and  maltmen  within  the  thirl  shall,  in  consequence  of 
decrees  already  obtained  or  which  may  be  hereafter  obtained  against 
them  by  the  said  A,  bring  their  malt  to  be  ground  at  the  said  mills 
in  time  coming,  in  that  event  the  said  B  shall  be  bound  and  obliged, 
as  he  by  acceptance  hereof  binds  and  obliges  himself  and  his  fore- 
saids, to  cede  and  give  up  to  the  said  A  and  his  foresaids  any  one 
of  the  said  mills  he  or  they  may  make  choice  of,  excepting  the 
oatmeal  or  shealing  mill,  so  that  they  may  be  enabled  to  serve  the 
said  brewers  or  maltmen,  and  that  whenever  he  or  they  shall  be 
required  to  do  so  by  the  said  A  and  his  foresaids ;  and  for  which 
mill  so  to  be  given  up  the  said  B  and  his  foresaids  shall  from 
thenceforward  be  entitled  to  a  yearly  deduction  and  allowance 
out  of  the  foresaid  rent  stipulated  to  be  paid  by  them  for  the 
subjects  hereby  let,  of  the  sum  of  £  sterling:   And 

further,  it  is  hereby  stipulated  and  expressly  declared  that 
no  alteration  whatever  in  the  price  of  grinding,  either  in  raising 
or  lowering  the  same,  shall  take  place  without  the  consent  of 
the  said  A  or  his  foresaids:  But  providing  and  declaring  Breaks. 
ALWATS,  as  it  is  hereby  expressly  provided  and  declared,  that 
although  this  lease  is  granted  for  the  space  of  years, 

yet  it  shall  be  optional  to  and  in  the  power  of  the  said  A  and 
his  foresaids  to   put  an   end   to   the  same,  and  also   of  the   said 
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B  and  his  foresaids  to  renounce  the  same  at  the  end  of  the 
third,  seventh,  or  twelfth  year  hereof,  if  either  of  the  said  parties 
shall  think  proper :  Providing  always  that  the  party  intending  to 
take  advantage  of  any  of  such  breaks,  shall  give  written  intimation 
of  his  intention  so  to  do  to  the  other  party  at  least  three  months 
preceding  the  period  when  it  is  intended  that  such  break  should 
take  effect :  And  the  said  6  hereby  BINDS  and  obliges  himself  and 
his  foresaids  to  flit  and  remove  themselves,  their  families,  goods  and 
gear,  millers,  servants,  and  dependants,  from  the  subjects  hereby 
let,  at  the  expiry  of  this  lease,  without  any  process  at  law  or  previous 
warning  (other  than  what  is  above  specified)  to  be  made  to  them  by 
the  said  A  and  his  foresaids  to  that  effect:  And  both  parties  BIND 
and  OBLIGE  themselves  and  their  foresaids  to  implement  their 
respective  parts  of  the  premises  to  each  other,  under  the  penalty  of 
£  sterling,  to  be  paid  by  the  party  failing  to  the  party 

performing  or  willing  to  perform,  over  and  above  performance :  And 
they  consent  to  the  registration  hereof  for  preservation  and  execution. 
— In  witness  whereof,  &c. 


2.  Lease  of  Mills,  bearing  reference  to  Plans  of  the  Buildings 

and  Drawings  of  the  Machinery. 

It  is  contracted  and  agreed  between  A  and  B  (deaignationa), 
trustees  under  disposition  and  settlement  (or  otkerwise^  as  the  case 
may  6e,  giving  particulars),  of  the  first  part,  and  D  and  E  (desig- 
nations), of  the  second  pari,  in  manner  following,  videlicet — ^The 
said  first  parties  have  SET,  and  hereby  in  tack  and  assedation 
let  to  the  said  D  and  E,  and  the  survivor  of  them,  and  the  heirs 
of  the  survivor,  but  expressly  excluding  assignees  and  sub-tenants. 
Description,  without  the  conscnt  in  writing  of  the  said  first  parties,  All  and 
Whole  that  plot  or  steading  of  ground  (describe  it),  but  under  the 
whole  burdens,  restrictions,  and  others  as  to  the  use  of  the  said 
ground  specified  in  the  said  first  parties*  titles  thereto,  with  the  whole 
buildings,  erections,  and  machinery  on  the  said  piece  of  ground,  com- 
monly known  as  grain  mills,  consisting  of  the  buildings 
of  the  mill,  kiln,  grain  stores,  and  shop  and  counting-house  on  the 
street  floor  of  the  stores,  the  steam-engines,  boilers,  stones,  meal, 
flour,  and  barley  mill  machinery,  water-pipe,  and  whole  other  fixed 
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machinery  and  apparatus  (but  excluding  moveable  utensils),  all  as 
shown  and  specified  in  plans  and  inventories  thereof,  and  of  the 
said  mills,  docqueted  and  subscribed  by  the  parties  as  relative  hereto : 
Together  also  with  the  right  to  take  water  from  the  river  Right  to 

or  to  supply  water  otherwise,  in  the  first  parties*  option,  for  the  use 
of  the  said  mills  and  others,  and  the  right  to  use  the  pipe  leading 
from  the  river  to  the  same  through  the  ground  claimed 

by  or  belonging  to  ,  in  terms  of  a  contract  or  agree- 

ment dated  ,  the  first  parties  being  bound  to  pay 

the  annual  sum  of  £  stipulated  by  the  said  agreement : 

But  declaring  that  nothing  herein  contained  shall  prevent  the  said 
first  parties  from  challenging  the  said  '  right  to  exact  the 

said  sum  and  to  reduce  the  said  agreement  as  contrary  to  law  ;  And 
that  for  the  space  of  years  from  and  after  the  term  of  Term. 

,19  ,  which  is  hereby  declared  to  be  the  term  of 
entry  of  the  second  parties  to  the  subjects  hereby  let :  Which  tack  warrandice, 
the  first  parties,  under  the  reservation  after-written,  BIND  and  OBLIGE 
themselves,  and  their  successors  in  office,  to  warrant  to  the  said 
second  parties  and  their  foresaids  from  all  facts  or  deeds  done  or  to 
be  done  by  them  in  prejudice  hereof:  And  they  bind  and  oblige 
the  trust-estate  under  their  management  to  warrant  the  same  at  all 
hands,  but  excepting  from  the  said  warrandice  the  current  leases  or 
tacks  of  the  shops  situated  in  the  lower  fiat  of  the  foresaid  grain 
stores :  Providing  and  declaring  always  that  it  shall  be  in  the  Breaks, 
power  of  either  of  the  parties  hereto  or  their  foresaids  to  annul  and 
put  an  end  to  this  lease  at  the  term  of  ,  in  the  year 

,  upon  six  months'  previous  notice  being  given  by  the  party 
desiring  to  bring  the  same  to  a  termination,  of  their  intention  so  to 
do :  For  which  causes,  and  on  the  other  part,  the  said  second  Rent, 
parties  hereby  bind  and  oblige  themselves,  conjunctly  and  severally, 
and  their  heirs,  executors,  and  successors  whomsoever,  to  make  pay- 
ment to  the  said  first  parties  and  their  foresaids  of  the  sum  of 
£  of  yearly  rent,  at  two  terms  in  the  year, 

and  by  equal  portions,  beginning  the  first  term's  pay- 

ment at  the  term  of  for  the  half-year  preceding  that 

date,  and  the  next  term's  payment  at  ,  in  full  of  the  first 

year's  possession  and  rent,  and  so  forth  half-yearly  thereafter  during 
all  the  years  of  this  lease,  with  one-fifth  part  more  of  liquidate 
penalty  for  each  term's  failure,  and  interest  at  the  rate  of  6  per 
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centum  per  annum  on  each  half-yearly  payment,  from  the  time  the 
same  falls  due  till  paid  :  And  in  respect  the  said  whole  subjects  are 
at  present  in  a  good  and  sufficient  state  of  repair,  the  working  condi- 
tion and  repair  of  the  engines,  boilers,  machinery,  and  apparatus 
being  described  in  the  foresaid  schedules  or  inventories  thereof:  and 
in  respect  of  the  sum  of  £  to  be  allowed  from  the  pay- 

ment of  the  first  half-year's  rent,  and  to  be  expended  by  the  second 
parties  in  removing  minor  deficiencies  in  the  machinery  and  appara- 
obiigation    tus :  THEREFORE  the  Said  socond  parties  hereby  bind  and  OBLIGE 

on  tenantfl 

to  uphold,  themselves  and  their  foresaids,  to  keep  up,  maintain,  and  leave  the 
said  whole  subjects  in  the  same  good  and  sufficient  state  at  the 
expiry  hereof,  excepting  only  ordinary  tear  and  wear  (that  is,  deterio- 
ration  by  ordinary   use   and  working)  during  the  currency  of  the 

inapection  lease  I  BuT  DECLARING,  without  prejudice  to  this  stipulation,  that 
it  shall  be  incumbent  on  the  said  first  parties  if  and  when  called 
on  by  the  said  second  parties  to  concur  in  appointing  two  neutral 
engineers  to  inspect  and  report  upon  the  state  of  the  boilers,  and 
if  the  said  inspectors  (or  an  oversman  to  be  named  by  them  before 
entering  on  the  submission,  in  case  they  should  difier  in  opinion) 
shall  report  that  the  said  boilers  are  incapable  of  being  longer 
wrought,  and  ought  to  be  replaced  with  new  boilers,  then  and  in  that 
case  new  boilers  shall  be  put  in  at  the  sight  of  the  said  inspectors, 
and  at  the  second  parties'  expense,  and  the  same  shall  be  taken  over 
by  the  first  parties  at  the  end  of  the  lease,  at  the  price  which  they 
may  have  cost  when  put  in  by  the  said  second  parties :  Declaring 
that  the  first  parties,  by  themselves  or  others  to  be  named  by  them, 
shall  have  access  at  all  times  to  the  subjects,  to  satisfy  themselves  as 

insunnce.  to  the  State  and  condition  of  the  same :  And  the  said  second  parties 
having  been  furnished  with  attested  copies  of  the  several  policies  of 
insurance  against  fire  effected  by  the  first  parties  upon  the  said  mills, 
granary,  and  machinery,  bind  and  oblige  themselves  to  observe  the 
conditions  of  the  said  policies  in  occupying  the  whole  premises,  and 
not  to  adopt  any  alterations  in  the  mode  or  extent  of  working  tend- 
ing to  vitiate  such  insurances  ;  but  that  without  prejudice  to  the  said 
second  parties  taking  the  full  and  entire  use  of  the  whole  buildings 
and  machinery,  they  being  bound  to  give  notice  to  the  first  parties 
of  any  change  in  the  present  mode  or  extent  of  working  which  may 
render  an  alteration  requisite  in  the  conditions  of  the  policies,  either 
as  regards  the   amount  of  the  premium  or  any  other  stipulation 
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thereof:  And  the  second  parties  bind  and  oblige  themselves  to  Removal, 
flit  and  remove  themselves,  their  servants  and  dependants,  goods  and 
gear,  furth  of  and  from  the  subjects  hereby  let,  at  the  expiry  of  this 
lease,  without  any  warning  or  process  of  law :  And  lastly,  both  Penalty, 
parties  bind  and  oblige  themselves  and  their  foresaids  to  implement 
to  each  other  their  respective  parts  of  the  premises  under  the  penalty 
of  £  ,  to  be  paid  by  the  parties  failing  to  the  parties 

performing  or  willing  to  perform,  over  and  above  performance :  And 
both  parties  consent  to  the  registration  hereof  for  preservation  and 
execution. — In  witness  whereof,  &c. 


3.  Lease  of  Salmon-Fishings  in  River. 

It  is  CONTRACTED  and  agreed  between  A  (designation),  heritable 
proprietor  of  the  salmon-fishings  after-mentioned,  on  the  one  party 
and  B  (designation),  on  the  other  part,  in  manner  following :  That 
IS  TO  SAY,  the  said  A  has  set,  and  in  consideration  of  the  yearly 
rent  and  other  prestations  after  specified  sets,  and  in  tack  and 
assedation  LETS  to  the  said  6  and  his  heirs,  expressly  excluding 
assignees,  legal  or  voluntary,  and  sub-tenants,  unless  with  the 
written  consent  of  the  said  A  and  his  heirs  and  successors,  All  Deacription. 
AND  Whole  the  following  salmon-fishings  in  the  river  T,  belonging 
to  the  said  A,  and  known  as  (describe  fishings),  with  the  whole  usual 
pertinents  of  the  said  fishings,  all  lying  in  the  Parish  of  , 

and  County  of  ,  and  all  as  now  or  lately  possessed  by  D 

and  E  (drngr-na^ioTw),  tenants  thereof;  And  that  for  the  space  of  Term. 

years  or  fishing  seasons,  commencing  with  the  present 
year  or  fishing  season  19  ,  and  ending  with  the  year  or  fishing 
season  19  ,  both  inclusive,  as  the  duration  of  the  same  is  or 
may  be  fixed  by  Act  of  Parliament,  or  by  any  bye-laws  made  or  to  be 
made  by  any  competent  authority  :  With  entry  to  the  fishings 
hereby  let  at  the  day  of  1 19     ,  being  the  commencement 

of  the  fishing  season  for  that  year,  to  be  thenceforth  peaceably 
occupied  and  possessed  by  the  said  tenant  and  his  foresaids  during 
the  period  above  mentioned :  With  full  power  to  the  said  B  to 
fish  for  and  take  with  net  and  coble  and  other  legal  engines 
all  the  salmon,  grilse,  salmon-trout,  black  fish,  and  other  fish  of 
the  salmon  kind  within  the  bounds  of  the  said  fishings,  and  to  use 
JUR.  s. — L  35 
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and  dispose  thereof  at  his  pleasure,  with  full  power  also  to  him  at 
his   own   expense  to  prosecute   and   pursue  any   other  person    or 
persons  (except   as  after-mentioned)   that  shall  fish  for,   catch,    or 
destroy  at  any   time  of  the  year  any  salmon,  grilse,  salmon-trout, 
black  fish,  smoits,  or  other  fish  of  the  salmon  kind  within  the  bounds 
Besenrauon  of  the  fishing :    BuT   EXCEPTING  ALWAYS  from  the  rights  hereby 
flahingafter  conferred  upon  the  said  B  the  right  of  rod-fishing  in   the  fishings 
net-flshing.  hereby  let  firom  and  after  the  close  of  the  net-fishing  in  each  year 
of  this  lease,  to  be  exercised  by  the  proprietor  or  those  having  his 
authority  [or  by  any  tenants  to  whom  he   may  communicate    the 
privilege   of  rod-fishing  along   with    the  shootings   on   the   estate 
of  ,   or  persons  having  authority  from  such  tenants]  : 

Fatnre        DECLARING  that  the  present  lease  is  granted  and  accepted  under  the 
provision  and  stipulation  that   the  tenant  shall  have  no  claim  for 
compensation  from  the  proprietor,  or  deduction  from  the  rent  hereby 
stipulated,  in  consequence  of  any  legislative  measures  being  passed 
affecting  the  existing  modes  and  periods  of  fishing  in  the   T,   or 
altering  in  any  way  the  existing  laws  applicable  to  salmon-fishings 
in  the  T,  or  bye-laws  being  made   by  any   competent   authority 
Warrandice,  go  as  to  take   effect  during  the   currency   of  this   tack :    Which 
LEASE,  under  the  conditions,  provisions,  and  declarations  before  and 
after  written,  the  said  A  binds  and  obliges  himself  and  his  heirs 
to  warrant  to  the  said  tenant  and  his  foresaids  at  all  hands :  For 

Rent.  WHICH   CAUSES,   AND    ON   THE   OTHER   PART,   the   said    B    BINDS   and 

OBLIGES  himself,  his  heirs,  executors,  and  successors,  to  pay  to  the 
said  A,  his  heirs  and  successors  whomsoever,  or  to  his  or  their  factor 
for  the  time,  the  sum  of  £  sterling  of  money-rent  yearly, 

by  three  equal  portions  or  instalments,  at  and  upon  the  1st  day 
of  April,  Ist  day  of  June,  and  1st  day  of  August  yearly,  commencing 
said  payments  at  the  foresaid  dates  in  the  year  19  for  the  first 

year  or  fishing  season's  possession  under  this  lease,  and  also  to 
deliver  yearly  at  ,  or  such  other  place  as  may  be  required, 

good  salmon  of  '  lb.  weight  each,  and  that  at  such  times 

during  the  season  as  may  be  required,  and  if  not  required,  to  pay 
K*in  the  conversion  of  said  kain-salmon  in  money,  at  the  rate  of 

salmon. 

per  lb.  for  each  salmon,  and  continuing  the  delivery  of  said  salmon 
or  payment  of  the  conversion  price  thereof  in  the  option  of  th.e 
proprietor  for  the  time,  and  the  payment  of  the  money-rent,  at  the 
dates  before  specified  during   the   remainder  of  the   lease,  with  a 
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fifth  part  more  of  each  proportion  or  instalment  of  liquidate  penalty 
in  case  of  failure  in  payment  of  the  said  money-rent  when  due^  and 
interest  at  the  rate  of  5  per  centum  per  annum  on  each  instal- 
ment and  conversion  from  and  after  the  time  the  same  respectively 
becomes  due  during  the  non-payment  of  the  same :  And  further,  Biu«  for 
the  said  B  binds  and  obliges  himself  on  or  before  the  1st  day  of 
December  preceding  the  commencement  of  each  fishing  season  to 
grant  and  deliver  to  the  said  A  or  his  factor  duly  authorised,  bills 
for  the  ensuing  season  s  rent,  drawn  by  the  said  tenant  and  accepted 
by  one  or  more  salesmen  of  wealth  and  respectability,  or  by  other 
good  and  responsible  persons,  and  that  to  the  satisfaction  of  the  said 
A  or  his  foresaids,  payable  the  said  bills  in  London,  Edinburgh,  or 

,  in  the  option  of  the  proprietor  for  the  time,  at  the 
several  dates  above  mentioned,  as  applicable  to  the  payment  of  the 
said  rent :  And  it  is  hereby  specially  provided  and  declared  that  imtancf  if 
in  case  the  said  bills  shall  not  be  granted  a3  before  specified,  then  8'»n*«<i- 
and  in  that  case  it  shall  be  in  the  power  of  the  proprietor  and  his 
foresaids,  without  any  judicial  warrant  or  authority,  to  let  the  said  fish- 
ings by  public  roup,  after  advertisement  for  two  weeks  in  two  news- 
papers published  in  the  county  of  P,  and  by  printed  handbills,  at 
such  rent  as  can  be  obtained  for  the  same,  and  the  said  B  and  his 
foresaids  shall  be  liable  for  the  deficiency  of  rent,  if  any  such  there 
be,  between   the   rent   hereby  stipulated  and   that  which   may  be 
thereby  realised  :  And  further,  in  case  the  said  tack  duties  shall  irritancy, 
not  be  fully  paid  up  to  and  discharged  by  the  said  A  or  his  foresaids, 
or  his  or  their  factor  yearly  and  termly  within  the  space  of  two  months 
after  the  respective  terms  of  payment  before  mentioned,  then  and  in 
that  event  this  tack  shall,  in  the  option  of  the  said  A  or  his  foresaids, 
become  ipso  facto   void  and  null,  and  the  said  A  or  his  foresaids 
shall  be  at  liberty  immediately  to  remove  from  the  said  fishings  and 
pertinents  the  said  tenant  or  his  foresaids,  and  to  take  possession 
thereof  ht^evi  manUy   or  by   removing  and   ejection   on   summary 
application  to  the  Sheriff  of  P,  without  any  declarator,  warning  or 
process  of  removing  to  be  used  for  that  effect :  And  the  said  B,  by 
these  presents,  for  himself  and   his  foresaids,  renounces  and  dis- 
charges all  title  or  claim  he  has  or  can  anywise  pretend  to  purge 
this  irritancy  :    Reserving  always,  however,  to  the  said  A  and  his 
foresaids  notwithstanding  this  irritant  clause,  full  right  to  use  all 
manner  of  diligence  on  this  tack  for  recovery  of  the  said  rent  after 
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the  respective  terms  of  payment  thereof,  in  so  far  as  the  same  shall 
not  have  been  paid  from  the  produce  of  the  said  fishings,  after  deduct- 

Manner  of  ing  the  oxpenses  of  working  the  same  by  the  proprietor  :  And  the 
tenant  and  his  foresaids  are  hereby  bound,  as  the  said  6  binds  and 
OBLIGES  himself  and  them,  to  fish  the  fishings  faithfully  and  regularly  in 
conformity  with  the  laws  and  regulations  in  force  for  the  time  being 
for  the  salmon-fishing  in  that  part  of  the  river  T,  and  not  to  allow 
the  fishing  to  remain  unfished  for  any  time  during  the  legal  periods 
of  fishing,  and  also  to  clean  the  whole  waters  sufficiently,  and  to 
keep  the  fishings  and  laws,  and  hauling  places  and  leads  belonging 
thereto,  redd  and  in  proper  order  and  repair  during  the  whole 
currency  of  this  tack,  and  to  leave  them  so  at  the  end  thereof,  or  at 

Houses.  their  removal  from  the  said  fishings  ;  As  ALSO,  to  keep  in  repair  the 
fishermen's  houses,  and  leave  them  in  a  state  of  proper  repair  at 
the  end  of  this  tack  or  at  their  removal  from  the  fishings  :  And 
FURTHER,  the  tenant  binds  and  obliges  himself  and  his  foresaids  to 
pay  all  the  expenses  connected  with  the  watching  and  protecting  of 
the  said  fishings,  and  one-half  of  all  assessments  imposed  or  to  be 

Tenant  not  imposed  upou  the  said  fishings  by  the  District  Fishery  Board  : 

claims  for    ^ND  it  is  hereby  provided  and  declared  that  the  said  B  and  his 

damages  on  *' 

^^^,  foresaids  shall  have  no  claim  upon  the  said  A  or  his  foresaids  for 
damage  or  retention  of  rent  on  account  of  the  present  mode  of 
working  the  fishings  in  the  T,  or  any  other  mode  that  may  after- 
wards be  used,  nor  on  account  of  tlie  means  employed  or  which 
may  be  employed  during  the  currency  of  this  lease  for  the  artificial 
propagation  of  salmon  in  the  T,  or  from  damage  inflicted  on  the 
said  fishings  by  floods  in  the  river,  or  on  any  other  account  what- 

Bemoyai.  ever :  And  the  said  B  binds  and  obliges  himself  and  his  foresaids 
at  the  expiry  of  this  tack  to  flit  and  remove  themselves  and  their 
tenants  and  sub-tenants  (if  sub-lets  shall  have  been  sanctioned) 
furth  of  and  from  the  said  fishings,  fishing  lodges,  and  others 
hereby  let,  without  any  warning  or  process  of  removing  for  that 
effect,  and    to   leave   the   same   void   and    redd    at    the    term   of 

after  the  close  of  the  last  fishing  season  :  And  lastly, 

Implement  both  parties  BIND  and  oblige  themselves  and  their  foresaids  to 
implement  their  respective  parts  of  the  premises  to  each  other 
under  the   penalty   of  £  sterling,   to    be   paid    by 

the  party  failing  to  the  party  performing  or  willing  to  perform^ 
over    and    above    performance:     And    both     parties     consent    to 
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registration  hereof  for  preservation   and   execution.  —  In   witness 

WHEREOF,  &C. 


4.  Lease  of  Salmon-Fishings  in  the  Sea. 

It  is  CONTRACTED  and  agreed  between  A  (designation)  (herein-  PartiM. 
after  referred  to  when  not  named  as  "  The  Proprietor  "),  on  the  one 
pari,  and  B  (designation)  (hereinafter  referred  to  when  not  named 
as  *•  The  Tenant  *'),  on  the  other  part,  in  manner  following  :  That 
IS  TO  SAY,  the  said  A  has  SET,  and  IN  CONSIDERATION  OF  the  rent  and 
other  prestations  after  specified,  hereby  LETS  to  the  said  B  and  his 
heirs,  but  expressly  excluding  assignees,  legal  and  conventional,  and 
sub-tenants.  All  and  Whole  (here  describe  the  fishings),  together  subjects  let. 
with  the  fishermen's  houses,  bothies,  stores,  and  ice-houses  belong- 
ing to  the  said  fishings,  all  lying  in  the  Parish  of  ,  and 
County  of                            ,  all  as  presently  possessed  by  C  (desig- 
nation) as  tenant  thereof ;  and  that  for  the  space  of  Period  of 
years  or  fishing  seasons  commencing  with  the  present  year  or  fishing 
season                            ,  and  ending  with  the  year  or  fishing  season 

,  both  inclusive,  as  the  duration  of  the  same  is  or  may 
be  fixed  by  Act  of  Parliament,  or  by  any  bye-laws  made,  or  to  be 
made,  by  any  competent  authority :  With  entry  to.  the  fishings 
hereby  LET  on  the  day  of  ,  being  the 

commencement  of  the  fishing  season  for  the  year,  to  be  thenceforth 
peaceably  occupied  and  possessed  by  the  tenant  and  his  foresaids 
during  the  period  above  mentioned,  DECLARING  that  the  present  lease 
is  granted  and  accepted  under  the  provision  and  stipulation  that 
the  tenant  shall  have  no  claim  for  compensation  from  the  proprietor 
or  deduction  from  the  rent  hereby  stipulated  in  consequence  of 
any  legislative  measures  whether  by  Act  of  Parliament  or  other- Future  of 
wise,  or  orders  altering  or  aflfecting  the  existing  modes  and  periods 
of  fishing  or  altering  in  any  way  the  existing  laws  applicable  to 
salmon-fishings  in  the  sea,  so  as  to  take  effect  during  the  currency 
of  this  lease :  But  in  the  event  of  the  existing  modes  or  periods 
of  fishing  being  altered  or  affected,  it  shall  be  in  the  option  of  the 
tenant  to  renounce  this  lease  as  from  and  after  the 

day  of  in  any  year  during  the  currency 

thereof  on  giving  to  the  proprietor  six   months*  previous   written 
notice  of  his  intention  so  to  do :  Which  lease  under  the  conditions,  warrandice. 
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provisions,  and  declarations  before  and  after  written,  the  said  A 
BINDS  and  OBLIGES  himself,  and  his  heirs  and  successors,  to  warrant 
to  the  tenant  and  his  foresaids  at  all  hands  ^  For  which  causes, 
AND  ON  THE  OTHER  PART,  the  said  B  BINDS  and  obliges  himself  and 
*«°*-  his  heirs,  executors,  and  representatives  whomsoever,  all  conjunctly 

and  severally,  to  pay  to  the  said  A,  or  to  his  factor  or  agent  for  the 
time  being,  the  sum  of  pounds  sterling  of  yearly  rent,  and 

that  by  two  equal  instalments  on  the  15th  day  of  May  and  the 
11th  day  of  November  in  each  year  (or  otherwise,  as  the  case  may  be), 
commencing  the  first  payment  at  the  day  of 

in  the  year  ,  and  the  next  payment  at 

the  day  of  thereafter,  and  that 

for  the  first  year  or  fishing  season's  possession  under  this  lease ;  And 
ALSO  to  deliver  yearly  at  or  such  other  place  as  the 

proprietor  may  desire  salmon  or  grilse,  and  that  at 

such  times  during  the  season  as  may  be  required,  and  to  continue 
the  delivery  of  the  said  salmon  or  grilse  and  the  payment  of  the 
said  money  rent  on  the  dates  before  specified  in  each  year  during 
the  whole  currency  of  this  lease,  with  a  fifth  part  more,  of  each 
instalment  of  liquidate  penalty  in  case  of  failure  in  payment  of  the 
said  money  rent  when  due,  and  interest  at  the  rate  of  5  per  cent, 
per  annum  of  each  instalment  thereof  from  the  time  the  same  re- 
spectively  becomes    due   during    the   not -payment   thereof:    And 

Irritancy.      FURTHER,  IT  IS   HEREBY  STIPULATED  and  AGREED  that  if  the  tenant 

shall  during  the  currency  of  this  lease  become  bankrupt  or  insolvent 
or  execute  any  trust-deed  for  behoof  of  his  creditors,  or  if  he  shall 
allow  the  foresaid  rent  for  any  half-year  to  remain  unpaid  for  three 
months  after  the  same  shall  fall  due,  then  and  in  any  of  these  events 
this  lease  shall  in  the  option  of  the  proprietor  become  ipso  facto 
void  and  null  without  the  necessity  of  any  declarator  or  other  process 
of  law  to  that  effect,  and  it  shall  be  in  the  power  of  the  proprietor 
immediately  to  declare  this  lease  at  an  end,  and  to  resume  possession 
either  brevi  many,  or  by  removing  and  ejection  or  summary 
application  to  the  Sheriff  of  or  his  substitute  :  And 

DECLARING  that  the  tenant  shall  not  be  entitled  to  purge  this  irri- 
tancy in  any  manner  of  way;  RESERVING  NEVERTHELESS  to  the 
proprietor  full  right  to  use  all  manner  of  action  and  diligence  for 
recovery  of  the  whole  rents  payable  for  the  possession  under  this  lease 
after  the  respective  terms  of  payment  thereof  in  so  far  as  the  same 
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shall  not  have  been  paid :  And  the  tenant  binds  himself  and  his  Method  of 

^  ^  fishing. 

foresaids  to  work  and  fish  the  whole  waters  efficiently,  and  to  keep  the 
fishings  in  proper  order  during  the  whole  currency  of  this  lease,  and 
to  leave  them  in  the  like  order  at  the  termination  thereof  on  their 
removal  from  the  said  fishings:  And  he  hereby  accepts  of  the 
whole  buildings  and  stores  connected  with  the  said  fishings  as  in 
good  tenantable  order  and  repair,  and  binds  and  obliges  himself  Bepain. 
to  maintain  the  same  in  the  like  good  order  and  repair  during  the 
currency  of  this  lease,  and  at  the  expiry  thereof  to  deliver  them  to 
the  proprietor  or  incoming  tenant  in  the  like  order  and  repair,  fair 
wear  and  tear  alone  excepted :  And  failing  his  doing  so  he  shall 
pay  for  the  deterioration  thereof  such  sum,  as  may,  failing  agreement, 
between  the  parties  be  fixed  by  arbiters  to  be  mutually  chosen,  or 
by  an  oversman  to  be  named  by  them  in  the  event  of  their  differing 
in  opinion  ;  And  further,  the  tenant  binds  himself  and  his  foresaids  in  spreading 
spreading  nets  upon  the  shores  not  to  cause  any  damage  or  annoy- 
ance to  the  tenants  of  the  lands,  and  to  pay  for  any  damage  that 
may  thereby  be  occasioned  to  the  said  tenants :  And  the  tenant  and  Landing  of 

.  .  .        fish  and 

his  foresaids  shall  not  be  allowed  to  land  fish  or  boats  on  any  portion  boats, 
of  the  shore  except  at  the  fishing  station  [(where  applicable  add),  and 
shall  be  bound  not  to  trespass  on  any  portion  of  the  proprietor's 
estate  of  ,  but  to  keep  to  and  use  the  public  or 

service  roads  in  going  to  and  from  the  said  fishings]  :  Further,  the  Scringing, 
tenant  shall  not  be  permitted  to  scringe,  and  for  every  offence  of 
scringing  he  shall  pay  a  fine  of  £20  to  the  proprietor :  And  he  and 
his  servants  shall  be  bound,  as  he  hereby  binds  and  OBLIGES  himself 
and  them,  to  assist  the  proprietor  and  his  servants  in  keeping  away 
scringing  boats  in  pursuit  of  salmon,  and  to  furnish  all  information 
which  he  may  obtain  with  a  view  to  the  prosecution  of  the  offenders, 
and  in  like  manner  the  proprietor  binds  and  OBLIGES  himself  to 
assist  the  tenant  and  his  servants  in  protecting  the  fishing  hereby  let : 
And  the  tenant  binds  and  obliges  himself  and  his  foresaids  at  the  Removal, 
expiry  of  this  lease  to  fiit  and  remove  themselves  furth  of  and  from 
the  said  fishings  and  pertinents  without  any  warning  or  process  of 
removing  to  be  used  to  that  efiect,  and  to  leave  the  same  void  and 
redd  within  days  after  the  close  of  the  last  fishing  season  ; 

And  lastly,  both  parties  bind  themselves  and  their  respective  fore-  Penalty. 
saids  to  implement  and  perform  their  respective  parts  of  the  premises 
to  each  other  under  the  penalty  of  pounds  sterling. 
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to  be  paid  by  the  party  failing  to  the  party  performing  or  willing  to 
conMDtto  perform  over  and  above  performance;  And  both  parties  consent  to 

ragiitntioD.  ^  ^ 

the  registration  hereof  for  preservation  and  execution. — In  witness 

WHEREOF. 


House  and 
perilnenU. 


Shootings. 


Fiahfnga. 


Term. 

Optional 
break  to 
■uooeaaor  of 
proprietor. 


Optional 
break  to 
lettee. 


Game- 
keeper*,  Ac. 


5.  Lease  of  Mansion-House  and  Shootmgrs. 

It  is  CONTRACTED  and  agreed  between  the  parties  following — 
viz.,  A  (designation),  of  the  first  part,  and  B  (designation),  of  the 
second  part,  in  manner  following :  That  IS  TO  SAY,  the  said  A  has 
set  and  IN  consideration  of  the  rent  and  other  prestations  and 
conditions  after  specified  hereby  lets  to  the  said  B  and  his  heirs, 
but  expressly  excluding  assignees  legal  or  conventional  and  all 
sub-tenants,  without  the  written  consent  of  the  proprietor,  the  man- 
sion-house of  X,  in  the  County  of  Y,  as  a  furnished  residence,  with 
the  offices,  policies,  shrubberies,  gardens,  vineries,  and  conserva- 
tories, and  whole  other  pertinents  thereto  belonging;  As  also  the 
exclusive  right  to  the  shootings  on  the  lands  and  estate  of  X,  lying 
in  the  Parish  of  ,  and  County  of  , 

(but  without  prejudice  to  such  right  as  the  tenants  and  farmers  on 
the  said  estate  may  have  by  statute,  or  at  common  law  to  kill  hares 
and  rabbits,  and  subject  to  any  provisions  in  existing  leases  relating 
thereto),  together  with  the  right  of  rod-fishing  for  salmon  in  the 
river  L,  belonging  to  the  said  estate  (which  is  exclusive  so  far  as  the 
said  estate  of  X  is  situated  on  both  sides  of  the  river,  and  on  alter- 
nate days  with  the  proprietor  of  the  opposite  bank  of  the  river  where 
one  side  thereof  belongs  to  another  proprietor) ;  As  ALSO  the  fishing 
in  the  lochs  on  the  said  lands,  and  in  the  streams  running  through  or 
bounding  the  same,  so  far  as  the  said  rights  of  fishing  pertain  to  the 
said  A,  and  that  for  the  space  of  years  from  the  term  of 

Whitsunday  next,  19  :  But  declaring  that  this  lease  shall,  in 
the  event  of  the  death  of  the  said  A  during  its  currency,  terminate 
in  the  option  of  his  successor  in  the  said  estate  of  X  at  the  next 
term  of  Whitsunday  thereafter :  And  also  declaring  that  it  shall 
be  in  the  power  of  the  said  B  to  terminate  this  lease  at  the  terms  of 
Whitsunday,  19  ,  and  Whitsunday,  19  ,  on  giving  six  months' 
previous  written  notice  of  his  intention  so  to  do  to  the  proprietor, 
or  to  his  factor,  or  agent  for  the  time  (or  the  breaks  may  be  mutual)  : 
And  it  is  hereby  provided  that  the  said  B  shall  have  the  services 
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of  gamekeepers  and  gardeners  on  the  said  estate  {or  as  the  case 
may  be),  who  shall  be  his  servants  during  the  period  of  his  tenancy, 
with  full  power  to  him  to  dismiss  them  whenever  he  shall  see  sufficient 
cause  therefor ;  And  the  said  B  shall  pay  the  wages  of  the  said  game- 
keepers and  gardeners ;  But  in  the  event  of  the  dismissal  of  any  of 
the  said  gamekeepers  or  gardeners  the  proprietor  shall  be  cousulted 
in  regard  to  the  parties  to  be  engaged  in  the  places  of  those  so  dis- 
missed, and  his  approval  shall  be  obtained  before  auy  appointment  is 
made ;  And  the  said  B  shall  bear  the  whole  expense  of  keeping  up  Garden, 
the  garden,  and  shall  provide  seeds  and  labour  therefor,  and  coals 
for  the  vineries,  and  conservatories,  but  he  shall  be  entitled  to  such 
carriages  of  coals  for  the  same,  and  for  consumption  in  the  said 
mansion-house,  as  the  tenants  on  the  said  estate  are  bound  by 
their  lease  to  convey  to  the  extent  of  tons  yearly ;  And  Manure, 

the  whole  manure  made  in  the  stables  and  byres  attached  to  the 
said  mansion-house  shall  be  used  for  the  garden,  and  in  the  event 
of  that  being  insufficient  for  the  purpose,  the  said  B  shall  be  bound 
to  purchase  and  bring  to  the  garden  such  further  quantity  of  manure 
as  may  be  required  therefor ;  And  he  shall  further  be  obliged  to  Uphoidinj 
uphold   and   maintain    in   proper   order    and   repair   the   roads   or 
approaches  to  the  said  mansion-house  and  the  walks  in  the  pleasure- 
grounds:    Which  lease,  with  and  under  the  conditions  and  pro- warrandice, 
visions  above  specified,  the  said  A  BINDS  and  OBLIGES  himself  to 
warrant  to  the  said  B  and  his  foresaids:  For  which  causes,  and  Rent- 
ON  THE  OTHER  PART,  the  said  B  binds  and  obliges  himself,  his 
heirs,  executors,  and  successors,  to  pay  to  the  said  A,  and  his  heirs, 
executors,  and  successors  whomsoever,  a  yearly  rent  of  £ 
sterling,  payable   on   the   1st   day  of  August   in  each  year,  com- 
mencing the   first   payment  on  the  1st  day  of  August,  19     ,  for 
the   year   from    15th  May    19        to  15th    May    19       {or  the  rent 
Tnay   be  payable  at   such  terms  as  may  be  arranged),  and   so 
forth      yearly      during      the      whole      currency      of     this     lease; 
Provided  that  if  the  lease  shall  be  terminated  after  the 
in  any  year,  the  full  rent  for  that  year  shall   be  payable,  under 
deduction  of  the  sum  of  £  for  the  value  of  the  unexpired 

portion  of  that  year's  occupation  of  the  said  mansion-house,  garden, 
and  others:  And  the  said  B  further  binds  and  obliges  himself  and  Tazea. 
his  foresaids  to  pay  such  taxes  and  public  burdens  as  by  law  fall  on 
the  tenants  of  heritages  in  Scotland ;  as  also  one-half  of  the  pre-  inraranoe. 
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miums  of  fire  insurance  that  may  be  paid  by  the  proprietor  on  the 
mansion-house  and  buildings,  and  the  furniture,  and  other  effects 

Farniture.  therein:  And  also  to  take  over  the  furniture  and  other  household 
plenishing,  pictures,  and  books,  according  to  inventory,  and  to  main- 
tain and  keep  the  same  in  good  order,  and  to  redeliver  the  same  at  the 
termination  of  this  lease  (whenever  that  may  take  place)  in  the  like 
good  order,  or  to  pay  the  estimated  damage  that  any  articles  may  have 
sustained,  as  the  same  shall  be  fixed  by  a  duly  qualified  appraiser,  or 
to  repair  any  article  missing  or  damaged,  if  that  be  possible ;  And  the 

Upholding    proprietor  binds  himself  to  maintain  the  buildinffs  and  roofs  thereof 

ofbnflding,   ^      t'  O  ^ 

**•  wind  and  water  tight ;  but  all  plumber-work  required  in  the  house 

shall  be  done  at  the  expense  of  the  tenant,  unless  the  necessity 

^f»iB.  therefor  arise  from  failure  by  natural  decay  [And  it  is  further 
AGREED  that  the  tenant  shall  have  the  use  of  boats  on  the  river, 

and  on  each  of  the  lochs,  which  boats  he  shall  be  bound  to 

maintain  and  redeliver  in  as  good  a  condition  as  that  in  which  he 
received  them,  fair  tear  and  wear  alone  excepted,  or  to  supply  others 

stock  of  of  equal  value  in  their  place,  at  the  expiry  of  this  lease] :  And  the 
said  B  shall  not  unduly  increase  the  stock  of  game  on  the  low  land 
and  arable  parts  of  the  said  estate,  and  in  the  event  of  his  so  doing, 
and  claims  of  damage  by  the  agricultural  tenants  in  consequence 
thereof  against  the  proprietor  being  made  and  sustained  either  in 
a  court  of  law  or  by  arbitration,  the  said  6  and  his  foresaids  shall 
be  bound  to  relieve  the  proprietor  thereof,  and  of  all  expenses  con- 
nected therewith(a) ;  and  in  like  manner  he  shall  not  unduly  reduce 
the  stock  of  game  as  it  at  present  exists,  but  shall  shoot  and  kill  the 
same  in  a  fair  and  sportsmanlike  manner,  and  leave  a  fair  average 
stock  of  game  on  all  parts  of  the  estate  at  the  termination  of  the 
lease,  unless  the  failure  to  do  so  shall  be  the  result  of  disease  or  other 
natural  causes  over  which  he  had  no  control ;  and  in  the  event  of 
the  tenant  failing  to  comply  with  this  condition,  the  loss  and  damage 
to  the  proprietor  and  the  game  on  the  said  estates  shall  be  ascer- 
tained and  fixed  by  arbiters  to  be  mutually  chosen,  or  by  an  overs- 
man  in  the  event  of  their  differing  in  opinion  ;  And  the  said  B,  when 
not  residing  in  the  said  mansion-house,  shall  leave  suitable  servants 
to  take  charge  of  the  same,  and  of  the  offices  attached  thereto,  and 

(a)  The  tenant  is  frequently  specially  taken  bound  to  keep  down  the  rabbits 
and  to  settle  with  the  agricultural  tenants  for  all  claims  for  damages  caused 
thereby.    See  also  the  Agricultural  Holdings  Act,  1906. 
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shall  keep  the  bouse  properly  heated  and  aired  to  prevent  damp  and 
injury  to  the  furniture,  pictures,  books,  and  others  therein :  And  the  BamoTai. 
said  B  BINDS  and  obliges  himself  and  his  foresaids  at  the  expiry  of 
this  lease,  or  if  terminated  in  manner  above  specified,  at  the  date  of 
such  termination,  to  remove  himself,  his  servants,  and  effects  from 
the  whole  subjects  hereby  let,  without  any  warning  or  process  of 
removing ;  And  the  parties  hereto  bind  and  oblige  themselves  to  Pewuty. 
implement  and  perform  their  respective  parts  of  the  premises  to  each 
other  under  the  penalty  of  £  ,  to  be  paid  by  the  party  failing 

to  the  party  performing  or  willing  to  perform  over  and  above  per- 
formance :  And  both  parties  consent  to  the  registration  hereof  for 
preservation  and  execution. — In  witness  whereof,  &c. 

6.  Lease  of  Mansion-House  and  Deer  Forest. 

It  is  CONTRACTED  and  AGREED,  between  the  parties  following — 
viz.,  A  (designation),  heritable  proprietor  of  the  subjects  after- 
mentioned,  on  the  one  party  and  B  (designation),  on  the  other  part, 
in  manner  following :  That  is  to  say,  the  said  A,  in  consideration 
OF  the  rent  and  other  prestations  after-mentioned,  hereby  lets  to  the 
said  B  and  his  heirs,  but  expressly  excluding  assignees,  legal  or  con- 
ventional, and  all  sub-tenants,  unless  such  as  may  be  approved  of  by 
the  proprietor  in  writing,  and  declaring  that  the  subjects  hereby  let 
shall  not  be  sub-let  or  assigned  in  separate  portions,  All  and  Whole  DeMription. 
the  sole  and  exclusive  right  and  privilege  of  sporting  and  shooting  deer 
and  game  of  every  description,  and  the  sole  and  exclusive  right  of 
fishing  in  the  lochs,  rivers,  and  bays  (so  far  as  such  right  pertains  to 
the  said  A),  in  All  and  Whole  the  lands,  estate,  and  forest  of  C, 
lying  in  the  Parish  of  E  and  County  of  F,  all  as  presently  occupied 
and  possessed  by  :  Declaring  that  during  this  lease  no  part  of 

the  ground  at  present  cleared  shall  be  put  under  sheep,  nor  shall 
more  sheep  be  kept  than  the  present  average  ;  As  also  the  mansion-  Mansion- 
house  of  C  (under  reservation  of  a  room  for  storing  furniture,  and  one 
wine-cellar),  and  the  stables,  offices,  policies,  gardens,  vineries,  hot- 
houses, and  whole  pertinents  thereof,  and  the  lodge  at  G,  with  the 
furniture  in  the  said  mansion-house,  including  blankets  and  bedding, 
and  the  furniture  in  the  lodge,  as  well  as  the  boats  (both  luggage-  BoftU,  &c. 
boats  and  pleasure-boats)  and  fishing-nets  belonging  to  the  said  A, 
all  which  shall  be  in  good  order  and  repair,  together  with  the  right  Keepen,Ac. 
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to  command  the  sole  and  exclusive  services  of  the  gamekeepers, 
foresters,  stalkers,  and  gardeners  at  present  on  the  estate,  whose 

seryaau.  wagcs  shall  be  paid  by  the  said  A,  and  also  the  services  of  the 
present  housekeeper  and  housemaid  during  the  period  when  the  said 
B  shall  not  be  in  the  occupation  of  the  mansion-house,  but  the  house- 
keeper shall  leave  the  house  and  reside  elsewhere  during  the  period 
of  his  occupation :  Declaring  that  the  said  A  shall  be  bound  on 
reasonable  cause  shown  by  the  said  B  or  his  foresaids  to  dismiss  any 
of  the  said  servants  and  replace  them  by  others  agreeable  to  and 
approved  by  the  said  B  or  his  foresaids,  which  other  servants  shall  in 
like  manner  be  paid  by  the  said  A  at  a  rate  of  wages  not  less  nor  more 

Gwrden.  than  the  wages  of  those  whom  they  replace ;  Together  also  with 
the  right  to  the  produce  of  the  gardens,  which  shall  be  fully  and  fairly 
stocked  by  the  said  A  previous  to  the  entry  of  the  said  B,  and  which 
the  said  B  shall  be  bound  to  stock  and  labour  during  his  tenancy, 
and  to  leave  fully  and  fairly  stocked  at  his  outgoing  from  the 
premises  under  these  presents,  the  said  B  supplying  coal  for  the 
whole  houses,  including  hothouses  and  vineries  ;  and  that  for  the 

Term.         spacc  of  years  from  19         to 

19  :  And  further,  the  said  A  shall  be  bound 
to  keep  the  said  mansion-house,  stable,  offices,  and  others,  and  also 
the  said  lodge,  wind  and  water  tight  during  this  lease,  and  to  pay 

Taxes.  the  whole  taxes  effeiring  to  the  said  subjects  (both  for  owner  and 
occupier),  and  the  taxes  for  the  keepers,  watchers,  and  other  servants : 

warmndiee.  Which  LEASE  the  Said  A  BINDS  and  OBLIGES  himself,  his  heirs  and 
successors,  to  warrant  to  the  said  B  and  his  foresaids  at  all  hands : 

Rent.  For  WHICH  CAUSES,  AND  ON  THE  OTHER  PART,  the  Said  B  BINDS  and 

OBLIGES  himself,  his  heirs,  executors,  and  successors,  to  make  pay- 
ment to  the  said  A  and  his  heirs  and  successors  in  the  said  estate  of 
C  and  others,  of  the  sum  of  £  sterling  in  name  of  yearly  rent 

or  tack  duty,  and  that  on  the  day  of  in  each  year, 

beginning  the  first  payment  thereof  on  the  day  of  , 

19         ,  for  the  period  from  19  to  19         , 

and  the  next  payment  on  the  day  of  19         ,  and  so 

forth  yearly,  termly,  and  continually  during  this  lease,  with  a  fifth 
part  more  of  each  yearly  payment  of  liquidate  penalty  in  case  of 
failure,  and  interest  of  each  of  said  yearly  payments  at  the  rate 
of  £5  per  centum  per  annum  from  the  date  when  the  same  falls  due 
until  payment  thereof:  And  further,  the  said  B  binds  and  OBLIGES 
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himself  and  his  foresaids  to  shoot  over  and  use  the  said  forest,  shoot- 
ings, lands,  grounds,  and  fishings,  in  a  fair  and  sportsmanlike  manner, 
and  constantly  to  keep  on  the  ground,  and  at  his  outgoing  to  leave 
thereon,  a  fair  and  suflScient  breeding  stock ;  And  in  particular,  Manner  of 
he  BINDS  and  obliges  himself  and  his  foresaids  not  to  shoot  on  an  *  °°  ^' 
average  more  than  stags  and  hinds  in  any  one  year,  with 

the  understanding  that  it  is  left  to  the  discretion  of  the  said  B 
to  shoot  a  less  number  if  it  be  for  the  good  of  the  forest :  And  produce 
FURTHER  DECLARING,  as  it  is  hereby  declared  and  agreed,  that  the  ''°"  '*'"*' 
said  A  shall  be  bound  to  supply  the  said  B  and  his  foresaids  from 
the  home  farm  at  C  with  beef,  mutton,  poultry,  eggs,  milk,  and  dairy 
produce,  corn  and  forage  (so  far  as  the  resources  of  the  said  farm 
permit),  at  the  current  market  prices  of  the  town  of 
and  also  with  straw  for  his  horses,  in  exchange  for  which  the  dung 
made  therefrom  shall  be  given  for  the  garden  so  far  as  required,  and 
the  rest  for  the  farm,  both  free  of  charge:  And  further,  the  said  Landiowito 
A  hereby  binds  himself  and  his  foresaids  to  keep  up  the  whole  ganSena.&o. 
gardens,  pleasure-grounds,  walks,  paths  in  the  forest,  bridges,  fences, 
and  wire-fences  in  good  order,  and  in  the  same  style  as  at  present 
during  the  currency  of  this  lease :  And  the  said  B  binds  and  obliges 
himself  to  take  over  the  furniture  in  said  mansion-house  and  lodge, 
and  the  said  boats  and  the  nets  or  other  gear  for  fishing,  conform  to  Fnmitare. 
an  inventory  to  be  subscribed  by  him  and  the  said  proprietor,  or  by 
other  persons  deputed  by  them  respectively  as  relative  hereto,  at  the 
said  B's  entry,  and  to  maintain  the  same  during  his  tenancy,  and  to 
return  and  redeliver  the  same  at  his  outgoing  in  good  order  and 
repair  (fair  tear  and  wear  alone  excepted) ;  and  to  repair  or  replace 
any  articles  that  may  be  damaged  or  destroyed,  or  to  pay  the  value 
thereof,  as  the   same   may  be   fixed  by  a  duly  qualified   licensed 
appraiser,  and  also  to  paint  the  boats  once  a-year:     And  further,  Bepair of 
the  said  B  binds  and  obliges  himself  and  his  foresaids  to  keep  and 
leave  the  said  mansion-house,  stables,  offices,  lodge,  and  others  (except 
the  outer  walls  and  roof)  in  good  order  and  repair :  And  it  is  hereby  PMtnre. 
AGREED  that  the  said  B  shall  be  entitled  to  pasture  ponies 

in  a  convenient  park  or  enclosure,  as  may  be  arranged,  during  the 
summer,  and  to  winter  them  in  the  forest :  And  lastly,  the  said  Removal. 
B  BINDS  and  obliges  himself  and  his  foresaids  to  remove  with  his 
or  their  servants  and  others  from  the  possession  of  the  subjects 
hereby  let  at  the  expiry  of  this  lease,  without  any  previous  warning 
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Penalty.  OF  process  of  law :  And  both  parties  bind  and  oblige  themselves  and 
their  foresaids  to  perform  their  respective  parts  of  the  premises  to 
each  other  under  the  penalty  of  £  to  be  paid  by  the  party  failing 
to  the  party  performing  or  willing  to  perform  the  same  over  and 
above  performance  ;  And  they  consent  to  the  registration  hereof  for 
preservation  and  execution. — In  witness  whereof,  &c. 


SECTION  VI 
SUB-LEASES,  ASSIGNATIONS,  and  RENUNCIATIONS 

1.  Sub-lease. 

A  sub-lease  has  all  the  legal  effects  of  a  principal  lease  ;  it  requires  the 
same  solemnities  ;  and  must,  in  the  various  regulations  and  conditions 
binding  on  the  tenant,  agree  with  the  principal  lease.  The  landlord  still 
retains  the  security  of  the  principal  tenant  for  the  rent,  and  all  the  obliga- 
tions and  restrictions  of  the  principal  lease  will  be  equally  effectual  against 
the  sub-tenant  as  against  him,  so  far  as  applicable  to  the  subjects  of  the 
sub-lease. 

It  is  CONTRACTED  and  agreed  between  A  (designation),  tenant 
of  the  lands  and  others  after- mentioned,  on  the  one  part,  and  B 
(designation),  on  the  other  part,  in  manner  following:  That  is  to 
SAY,  the  said  A,  IN  consideration  of  the  rent  and  other  prestations 
after  written,  and  under  the  conditions,  reservations,  and  obligations 
after  specified  or  referred  to,  hereby  sub-lets  to  the  said  B  and  his 
heirs,  All  and  Whole  [here  describe  subjects],  belonging  to  E 
(designation),  situated  in  the  Parish  of  X  and  County  of  Y,  and  that 
for  the  space  of  years  (being  the  remaining  years  still  to  run 

of  the  lease  of  the  said  subjects  after-mentioned,  under  which  the 
said  A  presently  possesses  the  same),  from  and  after  the  entry  of  the 
said  B,  which  is  hereby  declared  to  be  at  the  term  of  , 

19  ,  but  always  with  and  under  the  several  reservations,  conditions, 
provisions,  and  declarations  particularly  specified  and  contained  in 
the  lease  of  the  foresaid  subjects  entered  into  between  the  said  E, 
as  proprietor  thereof,  and  the  said  A,  dated  the  day  of 

,  to  which  lease  reference  is  hereby  expressly  made,  and 

of  which  a  copy  [or  a  duplicate]  is  herewith  delivered  up  by  the  said 

Warrandice.  A  to  the  Said  B  as  relative  hereto :  Which  sub-lease,  with  and  under 

the  reservations,  conditions,  provisions,  and  declarations  before  and 


Subjects. 


Term. 
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after  written  or  referred  to,  the  said  A  binds  and  obliges  himself,  his 
heirs  and  successors,  to  warrant  to  the  said  B  and  his  foresaids  at  all 
hands:  For  which  causes,  and  on  the  other  part,  the  said  BBent. 
hereby  binds  and  obliges  himself  and  his  heirs,  executors,  and 
successors  whomsoever,  to  pay  to  the  said  A  and  his  foresaids  yearly 
during  the  currency  of  this  sub-lease  the  sum  of  £  ster- 

ling in  name  of  rent  or  sub- tack  duty,  and  that  at  two  terms  in  the 
year,  Whitsunday  and  Martinmas,  by  equal  portions,  beginning  the 
first  term's  payment  of  the  said  rent  at  the  term  of  Whitsunday 
,  and  the  next  term's  payment  thereof  at  the  term  of  Martinmas 
thereafter,  and  that  for  crop  and  year  ,  and  so  forth  half-yearly 

and  termly  thereafter  during  the  currency  of  this  sub-lease,  with  a 
fifth  part  more  of  each  term's  payment  of  liquidate  penalty  in  case 
of  failure  in  the  punctual  payment  of  the  said  rent,  and  the  interest 
of  the  said  termly  payments  at  the  rate  of  5  per  centum  per  annum 
from  the  time  the  same  shall  respectively  become  due  until  payment 
of  the  same  ;  And  further,  the  said  B  hereby  accepts  of  the  whole 
houses,  buildings,  fences,  and  others  on  the  said  subjects,  in  the  state 
they  are  in  at  present,  as  in  a  good  and  sufficient  tenantable  and 
habitable  condition  ;  and  binds  and  obliges  himself  and  his  fore- 
saids to  maintain  and  uphold  the  same  in  like  good  order  and 
condition  during  the  currency  of  this  sub-lease,  and  to  leave  the  same 
in  a  good  habitable  and  sufficient  condition  at  the  expiry  hereof,  as 
more  fully  specified  and  contained  in  the  foresaid  original  lease :  And  obligations 

nnder  prin- 

FURTHER,  the  said  B  hereby  BINDS  and  OBLIGES  himself  and  his  cipai  lewe. 
foresaids,  to  implement,  fulfil,  and  perform  the  whole  other  stipula- 
tions, prestations,  and  obligations  incumbent  upon  the  tenant  specified 
and  contained  in  the  foresaid  original  lease  of  the  subjects,  which  are 
here  held  as  repeated  brevitatia  causa^  excepting  the  payment  of  the 
rent  or  tack  duty  due  by  the  said  A  to  the  proprietor  of  the  foresaid 
subjects,  which  it  is  hereby  declared  is  to  be  payable  by  the  said  A 
and  his  foresaids  :  And  the  said  A  hereby  assigns  to  the  said  B  and 
his  foresaids  the  whole  obligations  and  stipulations  conceived  in 
favour  of  the  tenant  incumbent  upon  the  proprietor  of  the  foresaid 
subjects,  specified  and  contained  in  the  foresaid  original  lease,  so  far 
as  regards  the  subjects  hereby  let,  and  so  far  as  these  have  not 
already  been  implemented  and  fulfilled :  And  lastly,  both  parties  Penalty. 
BIND  and  OBLIGE  themselves  and  their  foresaids  to  implement  and 
fulfil  their  respective  parts  of  the  premises,  under  the  penalty  of 
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£  Sterling,  to  be  paid  by  the  party  failing  to  the  party 

performing  or  willing  to  perform,  over  and  above  performance  :  And 
both  parties  consent  to  registration  hereof  for  preservation  and  execu- 
tion. — In  witness  whereof,  &c. 

In  sub-leases  the  proprietor  may  be  a  party  and  consent  to  the  sub- 
lease ;  and  in  that  case  the  grounds  or  conditions  of  his  doing  so  should 
be  clearly  expressed — e.g.^  that  the  rent  payable  by  the  sub-tenant  shall  be 
paid  to  the  proprietor,  to  the  extent  of  the  rent  specified  in  the  original 
lease,  and  that  the  principal  tenant  shall  remain  bound  to  him  for  pay- 
ment of  it ;  or  the  landlord  may  \ieclare  the  principal  tenant  free,  and 
take  the  sub-tenant  bound  for  payment  of  the  rent  payable  to  him  by  the 
principal  lease.  The  same  observation  will  apply  to  assignations  of  leases 
where  the  proprietor  is  a  party. 


2.  Assignation  of  Lease. 

In  ordinary  leases  there  is  implied  a  delectus  personas,  and  consequently 
tenants  are  prohibited  from  granting  assignations  where  power  is  not 
given  in  the  lease  to  assign,  or  where  assignees  are  expressly  excluded, 
except  in  the  special  cases  mentioned  in  the  introductory  observations  to 
the  present  title ;  for  by  an  assignation  the  original  tenant  is  entirely 
divested  of  the  right  of  possession,  and  ceases  to  have  any  connection 
whatever  with  the  proprietor,  to  whom  the  assignee  becomes  tenant,  and 
is  the  proper  debtor  for  the  rent.  An  assignation  has  thus  a  different 
effect  from  a  sub-lease  ;  in  which  latter  case,  as  already  mentioned,  the 
original  tenant  still  continues  bound  to  the  landlord,  and  is  liable  to  fulfil 
the  whole  obligations  of  the  lease. 

The  form  given  below  provides  for  the  assignee  being  a  party  to  the 
assignation,  in  order  to  bind  him  in  the  personal  obligations  thereof. 

I,  B  (designation),  considering  that  by  Lease  dated 
,  entered  into  between  A  (designation),  on  the  one  part,  and 
me,  the  said  B,  on  the  other  part,  the  said  A  let,  to  me,  my  heirs, 
and  assignees,  All  and  Whole  (here  take  in  description  of 
the  subjects  as  contained  in  the  principal  Lease),  and  that 
for  the  space  of  years  from  and  after  my  entry  thereto, 

which  was  thereby  declared  to  have  been  at  the  term  of  : 

For  which  causes,  and  on  the  other  part,  I  thereby  bound  and 
obliged  myself,  my  heirs,  executors,  and  successors,  to  content  and 
pay  to  the  said  A,  his  heirs,  and  assignees,  yearly  during  the 
currency  of  the  lease  the  sum  of  £  in  name  of  rent,  at  two 

terms  in  the  year,  and  ,  by  equal  portions, 

beginning  the  first  term's  payment  thereof  at  ,  and  the  next 

term's  payment  thereof  at  thereafter,  and  so  forth 
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yearly  and  tennly  thereafter  during  the  currency  of  the  foresaid 
lease,  and  to  perform  certain  other  prestations  therein  specified,  as 
the  said  lease,  containing  an  obligation  on  me  to  remove  without 
warning  at   the   expiry  thereof,  and  other  clauses,  in   itself  more 
fully  bears :  And  now  seeing  that  C  (designation)  has  made  pay- 
ment to  me  of  the  sum  of  £  for  and  in  consideration  of  my 
granting  the   Assignation   under-written,  of  which   sum   I   hereby 
acknowledge  the  receipt,  and  discharge  the  said  C,  THEREFORE  I 
do  hereby  ASSIGN,  and  MAKE  over   to   the  said   C,  his  heirs  and 
assignees,  my  right  and  interest  in  and  to  the  said  lease  during  the 
whole  years  and  terms  thereof  yet  to  run,  and  in  and  to  all  the  clauses 
and   obligements   therein    contained,   and   profits  and  emoluments 
which  may  arise  therefrom,  and  in  and  to  all  action  and  execution 
competent  to  me  thereupon,  from  and  after  the  term  of  , 
19         :  With  power  to  the  said  C  and  his  foresaids  to  occupy  and 
possess   the   said  subjects  or   to  let  the  same  to  tenants  as  they 
shall  think  expedient,  and  to  intromit  with  and  uplift  the  rents, 
profits,  and  duties  thereof]  during  the  said  remaining  space  of  the 
foresaid  lease:  Surrogating  and   substituting  the   said   C   and  his 
foresaids,  in  my  full  right  and  place  of  the  premises  for  ever,  with 
full  power  to  him  and  them  to  do  everything  requisite  and  necessary 
concerning  the  premises  which   I   could  have  done  myself  before 
granting  hereof :  Provided  always,  as  it  is  hereby  expressly  pbo- 
yiDED  and  declared,  that  the  said  C  and  his  foresaids  shall  be  bound 
and   obliged,  as   he  by  his  signature   hereto  BINDS  and   obliges 
himself  and  his  foresaids,  to  make  payment  to  the  said  A  and  his 
foresaids  of  the  whole  rents  and  tack  duties  stipulated  by  the  lease 
above   narrated,  to  be  paid  by  me  and  my  foresaids  for  the   said 
subjects:   And  also  to  perform,  implement,  and  fulfil  the  whole 
other  obligations  and  prestations  incumbent  upon  me  by  the  said 
lease,  and  that  yearly  during  the  whole  space  yet  to  run  of  the  said 
lease,  at  the  terms  and  periods  respectively  therein  specified :  And 
having  paid  up  all  the  rents  due  by  me,  and  performed  the  whole 
obligations  incumbent  on  me  previous  to  the  term  of  the  said  C's 
entry  to  the  said  lands,  I  hereby  bind  and  OBLIGE  myself  and  my 
foresaids  to  warrant  to  the  said  C  and  his  foresaids  the  Assignation 
above  written  from  all  facts  or  deeds  done  or  to  be  done  by  me 
in  prejudice  hereof;  and  I  have  herewith  delivered  up  to  the  said 

C  a  duplicate  (or  a  copy,  as  the  case  may  be)  of  the  principal  lease 
JUR.  s. — L  36 
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above  mentioned,  to  be  kept  and  used  by  him  and  bis  foresaids  as 
their  own  proper  writ  and  evident  in  time  coming :  And  I,  the  said 
B,  and  I,  the  said  C  respectively,  consent  to  the  registration  hereof 
for  preservation  and  execution. — In  witness  whereof,  &c. 

Where  the  granter  of  the  assignation  has  himself  acquired  a  right  to 
the  Lease  by  Assignation  from  the  original  tenant  or  his  assignee,  the 
narrative  will  run  as  follows : — 

I,  M  {designation)^  coNSiDERlNa  that  by  lease  dated 
entered  into  between  A  {de8igna;tion),  on  the  one  part,  and  B 
(designation),  on  the  other  paH,  the  said  A  let  to  the  said  B,  his 
heirs,  and  assignees,  All  and  Whole  (Jwre  take  in  description  of 
svhjects  from  principal  tack),  and  that  for  the  space  of 
years  from  and  after  his  entry  thereto,  which  was  thereby  declared 
to  have  been  at  the  term  of  :  for  which  causes,  and 

on  the  other  part,  the  said  B  thereby  bound  and  obliged  himself, 
his  heirs,  executors,  and  successors,  to  content  and  pay  to  the  said 
A,  his  heirs,  and  assignees,  yearly  during  the  currency  of  the  lease 
the  sum  of  £  in  name  of  rent,  at  two  terms  in  the  year, 

and  ,  by  equal  portions,  beginning  the 

first  term's  pa3rment  thereof  at  ,  and  the  next  term's 

payment  thereof  at  thereafter,  and  so  forth  yearly  and 

termly  thereafter  during  the  currency  of  the  foresaid  lease,  and  to 
perform  certain  other  prestations  therein  specified,  as  the  said  lease 
containing  an  obligation  on  the  said  B  and  his  foresaids  to  remove 
without  warning  at  the  expiry  thereof,  and  other  clauses,  in  itself 
more  fully  bears :  To  which  lease  I  acquired  right  in  virtue  of  the 
following  transmissions,  viz. : — Primo^  Assignation  of  said  lease  by 
the  said  B  to  D  (designation)  and  his  heirs  and  assignees,  dated 
;  Secundo,  Assignation  and  translation  of  said  lease  byjbhe 
said  D  to  E  (designation),  dated  ;  Tertio,  Assignation  and 

translation  of  said  lease  by  the  said  E  to  me,  the  said  M,  dated 

:  And  now  seeing  (as  in  former  example,  mutatis 
mutandis). 


8.  Renunciation  of  Lease. 

A  lease  may  be  terminated  before  the  expiry  of  the  period  specified  in 
it,  by  a  written  renunciation  executed  by  tiie  tenant  and  accepted  of  by  the 
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proprietor,  whose  acceptance  should  be  ascertained  by  a  writing  under  his 
hand. 

I,  B  (designation),  tenant  of  the  farm  of  M,  in  the  County  of  N, 
CONSIDERING  that  by  lease  or  tack  dated  ,  entered  into 

between  A  {designoJtion),  on  the  OTie  part,  and  me,  on  ike  other  party 
the  said  A  let  to  me  the  said  farm  and  lands  of  M  for  the  period  of 

years  from  the  term  of  ,  and  that  I 

•thereby  became  bound  to  pay  the  rent  and  perform  the  conditions 
and  stipulations  therein  contained,  *and  that  it  has  been  arranged 
that  I  shall  renounce  all  right  of  possession  of  the  said  farm  and 
lands  competent  to  me  under  the  said  lease  for  the  whole  remaining 
years  thereof,  from  and  after  the  term  of  ,  and  that  the 

said  A  has  agreed  to  accept  of  such  renunciation  on  the  conditions 
after  written :  Therefore  I  do  hereby  renounce  to  and  in  favour 
of  the  said  A,  his  heirs  and  successors,  the  foresaid  lease,  and  all  right, 
title,  and  interest  therein,  and  to  the  lands  and  others  thereby  let, 
and  generally  all  claims,  interest,  and  advantage  which  I  have  or 
might  pretend  to  in  or  under  the  said  lease,  and  that  as  at  the  said 
term  of  ,  it  being  hereby  specially  agreed  {here  insert 

special  agreements) ;  And  I  bind  and  oblige  myself,  my  heirs,  and 
successors,  to  flit  and  remove  ourselves,  families,  servants,  and  de- 
pendants, and  all  goods  and  gear  belonging  to  us,  furth  of  and  from 
the  same  at  the  said  term  of  ,  and  to  leave  the  same 

void  and  redd,  to  the  effect  that  the  said  A  or  his  foresaids  may  then 
occupy,  possess,  and  let  or  otherwise  dispose  of  the  same  at  pleasure : 
Providing  always  that  the  said  A  by  his  acceptance  hereof  dis- 
cbarges me  and  my  foresaids  of  the  whole  rents  and  prestations 
incumbent  on  me  by  the  said  lease  :  And  I  consent  to  the  registra- 
tion hereof  for  preservation. — In  witness  whereof,  &c. 


SECTION  VII 
LONG  LEASES  AND  TRANSMISSIONS  THEREOF 

"The  Registration  of  Leases  (Scotland)  Act,  1857,"  first  enabled  the 

Cesser  under  a  long  lease  to  give  to  a  creditor  a  valid  security  over  the 
3hold  subject,  and  to  maintain  his  right  in  any  question  with  a 
singular  successor  of  his  landlord,  though  he  had  not  entered  into  actual 
possession  of  the  subject  leased.    This  it  effects  by  allowing  the  lease  to 
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be  recorded  for  publication  in  the  Register  of  Sasines.  Under  the  law  as 
it  stood  prior  to  the  above-mentioned  Act,  actual  possession  was  the 
criterion  of  preference  in  all  questions  relating  to  the  tenant's  right.  It 
was  essential,  as  has  been  seen,  under  the  Act  of  1449,  that  the  tenant 
should  have  entered  on  possession  if  he  were  to  succeed  in  defending  his 
right  against  a  singular  successor.  The  right  of  an  assignee  or  sub-lessee, 
moreover,  was  preferred,  according  to  the  priority  of  possession,  not 
according  to  the  priority  of  the  dates  of  their  respective  rights.  It 
followed  from  this  that  no  effectual  security  could  be  given  to  a  creditor 
without  his  entering  into  possession;  and  this  might  be  either  im- 
practicable, or,  in  consequence  of  the  terms  of  the  lease,  illegal. 

The  Act  of  1857  now,  however,  confers  on  the  tenants  under  all 
leases  possessing  the  statutory  requisites  privileges  equivalent,  at  least 
so  far  as  the  difference  in  the  actual  character  of  their  rights  admits,  to 
those  of  absolute  feudal  proprietors. 

The  requisites  of  leases  entitling  the  possessor  to  these  privileges  are — 
(1.)  The  lease  must  be  probative — i.e.,  must  be  authenticate  by  the 

legal  formalities  of  execution. 
(2.)  The  period  of  duration  must  not  be  less  than  thirty-one  years 

(sec.  1). 
By  section  17  of  the  Act,  it  is  also  provided  that  "leases  containing 
"  an  obligation  upon  the  granter  to  renew  the  same  from  time  to  time  at 
"fixed  periods,  or  upon  the  termination  of  a  life  or  lives,  or  otherwise, 
"  shall  be  deemed  leases  within  the  meaning  of  this  Act>  and  registerable 
"  as  such,  provided  such  leases  shall,  by  the  terms  of  such  obligation,  be 
"  renewable  from  time  to  time,  so  as  to  endure  for  a  period  of  thirty-one 
"years  or  upwards." 

A  lease  for  a  single  life  would  probably  not  fulfil  the  requirements  of 
this  section,  nor  is  it  clear  that  these  would  be  fulfilled  by  a  lease  renew- 
able for  a  succession  of  two  or  more  lives,  until  it  had  been  seen  by  its 
actual  endurance  for  thirty-one  years  that  such  obligation  to  renew  was 
in  fact  equivalent  to  a  lease  for  the  specified  period.  The  result  cannot 
be  more  definitely  stated  than,  in  the  language  of  Professor  Bell,  the  lease 
"  must  be  cuittially  or  practically  for  a  period  of  not  less  than  thirty-one 
"  years." 

(3.)  The  registration  of  the  lease  must  take  place  at  or  subsequent  to 

the  term  uf  entry  (sec.  2). 
(4.)  In  the  case  of  all  leases  dated  subsequent  to  the  passing  of  the 
Act  (10th  August,    1857),   unless  executed  in  terms  of  an 
obligation  to  renew  contained  in  a  lease  granted  prior  to  that 
date,  and  unless  of  subjects  held  by  burgage  tenure,  the  name 
of  the  lands  of  which  the  leasehold  is  a  part  must  be  set  forth 
(sec.  18). 
(5.)  Except  in  cases  of  mines  or  minerals  and  of  lands  held  burgage, 
the  extent  of  the  land  let  must  be  set  forth,  and  must  not 
exceed  fifty  acres  (sec.  18). 
But  leases  granted  prior  to  the  passing  of  the  Act,  or  in  implement  of 
an  obligation  to  renew  contained  in  a  lease  of  such  prior  date,  do  not  fall 
under  these  two  last  requirements. 

From  the  general  scope  of  the  Act,  and  particularly  the  provision  in 
section  7  as  to  the  completion  of  an  heir's  title  by  writ  of  acknowledg- 
ment, it  would  appear  tnat  only  leases  by  feudal  proprietors  are  con- 
templated. If  that  be  so,  it  is  at  least  doubtful  whether  it  is  competent, 
though  the  practice  is  common,  to  record  sub-leases. 


LONG   LEASES   AND  TRANSMISSIONS   THEREOF  565 

It  may  also  be  pointed  out  that  assignations,  absolute  or  in  security, 
and  translations  of  assignations  in  security,  cannot  be  competently  re- 
corded until  the  lease  itself,  or  the  assignation  in  security  shall  have  been 
recorded  (^  3,  4,  and  6). 

Long  leaseholds  are  usually  adopted  where  the  parties  have  objects  in 
view  similar  to  those  intended  to  be  secured  by  the  ordinary  feu-charters 
or  feu-contracts  for  building  purposes.  The  clauses  therefore,  of  which 
we  have  already  given  examples  in  the  first  Title  of  this  volume,  may  be 
easily  adapted  to  a  long  lease,  the  conveyancer,  of  course,  keeping  in  view 
throughout  the  difference  in  the  character  of  the  deed.  The  following 
Style,  however,  contains  variations  on  these  clauses,  which  will  probably 
be  found  more  suitable  to  the  less  permanent  character  of  the  rights  con- 
ferred, and  the  less  expensive  nature  of  the  buildings  usually  contemplated 
in  the  rural  or  quasi-rural  localities  where  the  long  lease  is  chiefly  used. 

Care  should  also  be  taken  to  see,  where  leases  of  this  character  are 
granted  upon  an  entailed  estate,  that  this  is  done  either  in  accoixlance 
with  any  express  powers  to  grant  such  leases,  which  may  be  contained  in 
the  deed  of  entail  under  which  the  lands  are  held,  or  if  there  are  none 
such  then  that  the  provisions  of  the  Montgomery  Act  (10  Greo.  III.  cap. 
51)  with  reference  to  such  leases  are  strictly  adhered  to. 


1.  Lease  for  999  Years,  with  a  Break  in  favour  of  the 
Landlord  at  the  end  of  every  99  Years. 

It  is  CONTRACTED  and  agreed  between  A  (designation),  PartiM. 
heritable  proprietor  of  the  subjects  hereinafter  described  (the  said 
A  and  his  successors  in  the  property  of  the  said  subjects,  being 
hereinafter  designated  "the  landlord"),  on  ike  ons  part,  and  B 
{designation),  on  the  other  'part,  in  manner  following :  That  is  to 
SAT,  the  said  A,  in  consideration  of  the  yearly  rent  and  other 
prestations  hereinafter  contained,  hereby  lets  to  the  said  B  and 
his  heirs  and  assignees  whomsoever  (the  said  B  and  his  foresaids 
being  hereinafter  designated  *'  the  tenant "),  All  and  Whole  that  DeKdpUon. 
area  of  ground,  being  part  of  the  lands  of  X,  in  the  Parish  of  Y, 
and  County  of  Z,  and  consisting  of  acres  imperial  measure 

or  thereby,  and  bounded  as  follows — viz.  (here  specify  the  boundaries 
of  the  area  of  ground  leaded,  and  here  insert,  if  desired,  a  reserva- 
tion of  TTiinerals  similar  in  terms  to  that  exemplified  in  the  case 
of  a  feudal  grant,  at  p.  4,  ante),  and  that  for  the  full  period  of  sndumioe. 
Bine  hundred  and  ninety-nine  years  from  and  after  the  term  of 

19         ,  which  is  hereby  declared  to  be  the  tenant's  entry  to 
the  subjects  hereby  leased :  But  declaring  always  that  notwith-  Beservatiott 

,.  of  a  break 

standing  the  above  term  of  endurance  the  landlord  shall  have  full !» 'fjoar  of 

^  landlord. 
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power  and  liberty  to  put  an  end  to  this  lease,  and  to  remove  the 
tenant  from  the  said  subjects  at  the  end  of  every  ninety-nine  years 
thereof,  on  premonition  duly  given  six  months  before  the  expiry  of 
the  period  at  which  such  removal  is  to  take  place,  by  registered 
letter  from  the  landlord  or  his  agent,  addressed  and  posted  to  the 
tenant  at  his  last  known  place  of  residence :  And  in  case  the  land- 
lord shall  take  advantage  of  such  break  (but  in  that  case  only),  he 
shall  be  bound  to  pay  the  tenant  the  value  of  the  whole  buildings  or 
erections  on  the  premises  as  the  same  shall  be  determined  by  two 
arbiters,  one  to  be  named  by  the  landlord  and  another  by  the  tenant, 
or  by  an  oversman  to  be  appointed  by  said  arbiters  in  case  of  their 
differing  in  opinion :  (a)  And  declaring  further,  that  the  said  sub- 
jects are  hereby  let  under  the  further  conditions,  provisions,  and 
Wtfnndioe  restrictions  hereinafter  specified :  Which  lease  the  said  A  binds 
himself  and   his  foresaids,  under  the  reservations,  conditions,  and 
others  before  and  after  expressed,  to  warrant  to  the  said  B  and  his 
T«i»Bt'8      foresaids  at  all  hands:  For  which  causes,  and  on  the  other 
andoondi.    PART,  the  Said  B  BINDS  himself  and  his  foresaids  to  pay  the  yearly 
leMe.  rent  and  to  implement  and  perform  the  whole  other  conditions  and 

(1.)  Rent  provisions  following — viz.  (First),  To  pay  to  the  said  A  and  his  fore- 
saids the  sum  of  £  yearly  of  rent  or  tack  duty  for  the  ground 
hereby  leased,  and  that  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas,  by  equal  portions,  commencing  the  first  term's  payment 
at  next  for  the  half-year  preceding,  and  the  next  term's 
payment  at  following,  and  so  forth  half-yearly  and 
continually  thereafter  at  the  said  two  terms  in  the  year  during  the 
whole  currency  of  this  lease ;  with  a  fifth  part  more  of  each  term's 
payment  of  liquidate  penalty  in  case  of  failure  in  the  punctual  pay- 
ment thereof,  and  the  interest  of  each  term's  payment  at  the  rate  of 
(«.)To  5  per  centum  per  annum  during  the  uot-payment  thereof:  (SecondX 
To  erect  on  the  area  of  ground  hereby  leased,  and  that  within  twelve 
months  from  the  date  hereof,  a  substantial  dwelling-house  or  cottage, 
of  one  storey,  of  stone  and  lime,  with  slated  roof,  fronting  the  road 
or  street  bounding  the  said  area  on  the  ,  and  of  the 
value  of  at  least  £  sterling,  which  dwelling-house  shall  be 
erected  within  or  on  the  space  delineated  and  coloured 
on  the  plan  hereto  annexed,  and  shall  be  erected  according  to  plans 

(a)  It  is  Bometimes  useful  to  fix  and  determine  the  principle  of  valuation 
which  the  arbiters  are  to  adopt. 
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to  be  submitted  to  and  approved  of  in  writing  by  the  landlord  before 
the  erection  is  proceeded  with ;  and  to  maintain  the  said  house  in  and  main- 
good  and  tenantable  condition  and  repair,  and  insured  against  loss  inBore 
by  fire  with  a  respectable  Insurance  Company  for  at  least  £ 
sterling  during  the  whole  currency  of  this  lease :  {Third),  To  form  (s.)  To 

oonatmct 

and  thereafter  maintain  at  his  own  expense  a  footpath  of  at  least  footpath. 

feet  in  breadth  along  the  boundary  of  the 

said  road  or  street  fronting  the  area  of  ground  hereby  leased,  with 
a  sufficient  curb-stone  and  water-channel,  and  when  required,  to 
pave  the  said  footpath  with  or  other  flagstones  to  the 

satisfieiction  of  the  landlord ;  the  said  footpath  to  be  formed  entirely 
on  the  area  of  ground  hereby  leased,  the  same  being  included  in  the 
measurements  before  expressed :  {Fov/rth\  To  construct  and  main-  (i)  To 

,  ,  .  I'll  construct 

tarn  at  his  own  expense  a  dram  or  sewer  connected  with  anddnin. 
carrying  the  drainage  of  the  subjects  hereby  leased  into  the  main 
drain  constructed  by  the  said  A  along  the  centre  of  the  foresaid 
road  or  street ;  and  to  pay  to  the  said  A  and  his  foresaids,  within 
six  months  after  the  term  of  entry  herein  stipulated,  the  sum  of 
£  sterling,  being  the  proportion  corresponding   to   the 

frontage  of  the  subjects  hereby  leased,  of  the  expense  incurred  by 
the  said  A  in  constructing  the  said  main  drain,  and  thereafter  to 
pay  a  like  proportion  along  with  the  other  proprietors  or  lessees 
draining  into  said  main  drain,  of  the  expense  of  maintaining  the 
same  in  proper  condition  and  repair  :  (Fifth),  To  erect  so  far  as  not  (s.)  To 
already  erected  on  the  boundaries  of  the  area  of  ground  hereby 
leased,  a  substantial  wall  of  stone  and  lime,  with  semicircular 
dressed  coping,  and  not  less  than  feet  in  height,  which 

wall  shall  be  erected  to  the  extent  of  one-half  the  breadth  thereof 
on  the  area  of  ground  hereby  leased,  and  to  the  extent  of  the  other 
half  on  the  ground  adjoining  belonging  to  the  landlord  or  his 
lessees,  which  wall  shall  be  mutual  to  the  said  B  and  his  fore- 
saids, and  to  the  proprietor  or  lessee  of  the  adjoining  ground,  and 
the  said  6  and  his  foresaids  shall  be  entitled,  on  the  ground  adjoining 
being  leased,  sold,  or  otherwise  disposed  of  by  the  said  A  or  his  fore- 
saids, to  receive  half  the  expense  of  erecting  the  same  from  the 
person  or  persons  to  whom  such  adjoining  ground  shall  be  leased  or 
conveyed ;  and  the  said  wall  shall  thereafter  be  maintained  at  the 
mutual  expense  of  the  said  B  and  his  foresaids  and  the  adjoining 
proprietors  or  lessees :  But  the  said  B  shall  not  be  entitled,  so  long 
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as  such  adjoining  ground  is  in  the  occupancy  of  the  said  A  and  his 
foresaids,  to  any  portion  of  the  expense  of  erecting  and   maintaining 
'S^i^a^  ^^^  **™^  '■  (SiaiiA),  To  occupy  the  subjects  leased  solely  as  a  dwelling- 
house  and  gardens  and  offices  connected  therewith,  and   not  to  use 
the  subjects  in  any  way  or  apply  them  to  any  purpose  which  may 
be  a  source  of  nuisance  or  discomfort  to  the  neighbouring  properties 
or  the  occupants  thereof,  and  in  particular  and  without  prejudice  to 
the  foregoing  generality  the  said  B  and  his  foresaids  shall  not  erect 
on  the  ground  hereby  leased  any  piggery,  cow-house,  or  stables,  with- 
out the  written   consent  of  the  landlord  and  of  the  immediately 
(7.)  Tor*     adjoining  proprietors  or  ]esBees,preTiously  had  and  obtained:  (Seventh) 
v^Um  '^^  relieve  the  landlord  of  all  public  and  parochial  burdens  imposed, 
or  to  be  imposed  on  the  subjects  hereby  leased  from  and  after  the 
<B.)ToT*-     said  term  of  entry  :  (Eighth),  To  flit  and  remove  from  the  subjects 
hereby  let  at  the  expiry  of  this  lease,  and  that  without  any  warning 
imtaDor.     or  process   of  removal  to  that   effect :    And   it  is   hereby  further 
DECLARED  that  if  the  said  B  or  his  foresaids  shall  at  any  time  during 
the  currency  of  this  lease  allow  two  years'  rent  to  run  into  a  third 
unpaid,  or  shall  in  any  other  respect  fail  to  implement  or  shall  con- 
travene any  of  the  conditions,  provisions,  and  restrictions  hereinbefore 
contained,  then  and  in  any  of  these  events  the  said  B  and  his  fore- 
saids shall  forfeit  all  right  and  title  under  these  presents,  and  the 
lease  hereby  granted  and  all  transmissions  thereof,  with  all  that  has 
followed  or  can  competently  follow  thereupon,  shall  become  ipso  facto 
void  and   null,  and  that  without  the  necessity  of  any  declarator, 
process  of  removal,  or  other  procedure  at  law,  and  the  said  subjects 
shall  thereupon  revert  to  the  landlord,  who  shall  be  entitled  to  enter 
upon  the  possession  thereof,  uplift  rents,  eject  tenants  and  occupiers, 
and  thereafter  use,  possess,  and  enjoy  the  same,  free  of  all  claims  by 
the  said  B  or  his  foresaids,  in  the  same  manner  and  to  the  same 
extent  and  effect  as  if  these  presents  had  never  been  granted :  Which 
irritancy  is  hereby  declared  to  be  pactional  and  not  penal  and  shall 
poniiw       not  be  purgeable  at  the  bar  ;  And  both  parties  BIND  themselves  aud 
their  respective  foresaids  to  implement  and  perform  the  whole  of 
their  respective  parts  of  the  premises  to  each  other  under  the  penalty 
of  £  sterling,  to  be  paid  by  the  party  failing  to  the 

party  performing  or  willing  to  perform,  and  that  over  and  above 
performance :  And  both  parties  consent  to  the  registration  hereof  for 
preservation  and  execution. — In  witness  WHEaEOP,  &c. 
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The  lessee  will  complete  his  right  by  registration  6f  the  lease  in  the 
appropriate  Eegister  of  Sasines,  with  a  warrant  of  registration  in  the 
usual  lorm. 

Extracts  also,  of  any  lease  recorded,  for  preservation  before  the  pass- 
ing of  the  Act  (10th  August^  1857),  in  the  Books  of  Council  and  Session, 
or  in  the  Books  of  any  Sheriff,  Uommissary,  or  Burgh  Court,  may  be 
recorded  in  the  Register  of  Sasines,  on  being  presented  with  the  usual 
warrant  of  registration.  See  section  19  of  the  Registration  of  Leases  Act, 
as  amended  by  section  1  of  the  Act  40  &  41  Vict.  c.  36. 


2.  Building*  Lease  on  Entailed  Estate  under  Montgomery  Act. 

It  is  CONTRACTED  and  agreed  upon  between  A,  proprietor,  qua 
heir  of  entail  in  possession  of  the  portion  of  land  after-mentioned,  on 
the  (me  'part,  and  B,  on  the  other  part,  in  manner  following  :  That  is 
TO  SAY,  the  said  parties  considering  that  by  the  Act  of  Parliament 
10  George  the  Third,  chapter  51,  every  proprietor  of   an   entailed 
estate  in  Scotland  may  grant  leases  of  land  for  the  purpose  of  build- 
ing, subject  to  the  provisions  of  the  said  Act :  Therefore  the  said 
A  has  SET  and  hereby  LETS  to  the  said  B,  and  his  heirs,  but  subject 
to  the  declaration  after- written  and  expressly  excluding,  unless  with 
the  written  consent  of  the  landlord,  sub-tenants,  and  all  assignees, 
legal  or  voluntary,  All  and  Whole,  that  plot  or  piece  of  ground,  subjects, 
part   of  the   entailed   estate   of  C  (describe  it,  giving  extent  and 
boundaries) :  Reserving  to  the  landlord  all  mines,  metals,  minerals,  saserva- 
coals,  quarries  of  stone  and  lime,  gravel,  clay,  marl,  and  all  fossils  of 
every  kind  within  the  said  plot  or  piece  of  ground  hereby  leased  with 
full  power  to  search  for,  work,  by  longwall  or  other  workings,  win, 
calcine,  manufacture,  and  carry  away  the  same  at  pleasure,  and  to 
sink  bores  and  pits,  make  ponds,  aqueducts,  roads  and  railroads,  and  to 
erect  and  construct  buildings  and  other  works  all  as  he  may  think 
proper,  and  whatever  damage  the  tenant  shall  sustain  by  the  exercise 
of  the  said  reserved  powers  (other  than  damage  caused  by  present  or 
future  underground  workings  for  which  the  landlord  shall  incur  no 
liability),  the  landlord  shall  be  bound  to  pay  the  same,  as  the  amount 
thereof  shall  be  ascertained  by  two  neutral  men  to  be  mutually  chosen, 
or  in  case  of  their  differing  in  opinion  by  an  oversman  to  be  named  by 
such  neutral  men  :  Which  tack  the  said  A  obliges  himself  and  the  Wamodioa. 
heir  of  tailzie  succeeding  to  him  in  the  said  lands  to  warrant  at  all 
bands  and  against  all  mortals:  For  which  causes,  and  on  the 
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as  such  adjoining  ground  is  in  the  occupancy  of  the  said  A  and  his 
foresaids,  to  any  portion  of  the  expense  of  erecting  and  maintaining 

S^^oJ!'  ^^®  ^°^®  •  (Sixth),  To  occupy  the  subjects  leased  solely  as  a  dwelling- 
house  and  gardens  and  ofEces  connected  therewith,  and  not  to  use 
the  subjects  in  any  way  or  apply  them  to  any  purpose  which  may 
be  a  source  of  nuisance  or  discomfort  to  the  neighbouring  properties 
or  the  occupants  thereof,  and  in  particular  and  without  prejudice  to 
the  foregoing  generality  the  said  B  and  his  foresaids  shall  not  erect 
on  the  ground  hereby  leased  any  piggery,  cow-house,  or  stables,  with- 
out the  written   consent  of  the  landlord  and  of  the  immediately 

(7.)  Tore-    adjoining  proprietors  or  lessees,  previously  had  and  obtained :  (Seventh) 

uo'boKSne!  '^^  relieve  the  landlord  of  all  public  and  parochial  burdens  imposed, 
or  to  be  imposed  on  the  subjects  hereby  leased  from  and  after  the 

(8.) Tow-  said  term  of  entry  :  (Eighth),  To  flit  and  remove  from  the  subjects 
hereby  let  at  the  expiry  of  this  lease,  and  that  without  any  warning 

Irritancy,  or  process  of  removal  to  that  effect :  And  it  is  hereby  further 
DECLARED  that  if  the  said  B  or  his  foresaids  shall  at  any  time  during 
the  currency  of  this  lease  allow  two  years'  rent  to  run  into  a  third 
unpaid,  or  shall  in  any  other  respect  fail  to  implement  or  shall  con- 
travene any  of  the  conditions,  provisions,  and  restrictions  hereinbefore 
contained,  then  and  in  any  of  these  events  the  said  B  and  his  fore- 
saids shall  forfeit  all  right  and  title  under  these  presents,  and  the 
lease  hereby  granted  and  all  transmissions  thereof,  with  all  that  has 
followed  or  can  competently  follow  thereupon,  shall  become  ipso  facto 
void  and  null,  and  that  without  the  necessity  of  any  declarator, 
process  of  removal,  or  other  procedure  at  law,  and  the  said  subjects 
shall  thereupon  revert  to  the  landlord,  who  shall  be  entitled  to  enter 
upon  the  possession  thereof,  uplift  rents,  eject  tenants  and  occupiers, 
and  thereafter  use,  possess,  and  enjoy  the  same,  free  of  all  claims  by 
the  said  6  or  his  foresaids,  in  the  same  manner  and  to  the  same 
extent  and  effect  as  if  these  presents  had  never  been  granted :  Which 
irritancy  is  hereby  declared  to  be  pactional  and  not  penal  and  shall 

Penalty  not  be  purgcablc  at  the  bar  :  And  both  parties  BIND  themselves  and 
their  respective  foresaids  to  implement  and  perform  the  whole  of 
their  respective  parts  of  the  premises  to  each  other  under  the  penalty 
of  £  sterling,  to  be  paid  by  the  party  failing  to  the 

party  performing  or  willing  to  perform,  and  that  over  and  above 
performance  :  And  both  parties  consent  to  the  registration  hereof  for 
preservation  and  execution. — In  witness  wheeeof,  &c. 
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The  lessee  will  complete  his  right  by  registration  bi  the  lease  in  the 
appropriate  Eegister  of  Sasines,  with  a  warrant  of  registration  in  the 
usual  form. 

Extracts  also,  of  any  lease  recorded,  for  preservation  before  the  pass- 
ing of  the  Act  (10th  August^  1857),  in  the  Books  of  Council  and  Session, 
or  in  the  Books  of  any  Sheriff,  Commissary,  or  Burgh  Court,  may  be 
recorded  in  the  Register  of  Sasines,  on  being  presented  with  the  usual 
warrant  of  registration.  See  section  19  of  the  Registration  of  Leases  Act, 
as  amended  by  section  1  of  the  Act  40  &  41  Vict.  c.  36. 


2.  Building:  Lease  on  Entailed  Estate  under  Montgromery  Act. 

It  is  CONTRACTED  and  agreed  upon  between  A,  proprietor,  qua 
heir  of  entail  in  possession  of  the  portion  of  land  after-mentioned,  on 
the  one  part,  and  B,  on  the  other  party  in  manner  following  :  That  is 
TO  SAT,  the  said  parties  considering  that  by  the  Act  of  Parliament 
10  George  the  Third,  chapter  51,  every  proprietor  of  an  entailed 
estate  in  Scotland  may  grant  leases  of  land  -for  the  purpose  of  build- 
ing, subject  to  the  provisions  of  the  said  Act :  Therefore  the  said 
A  has  SET  and  hereby  lets  to  the  said  B,  and  his  heirs,  but  subject 
to  the  declaration  after- written  and  expressly  excluding,  unless  with 
the  written  consent  of  the  landlord,  sub-tenants,  and  all  assignees, 
legal  or  voluntary,  All  and  Whole,  that  plot  or  piece  of  ground,  sni^ecta. 
part  of  the  entailed  estate  of  C  (describe  it,  giving  extent  and 
boundaries) :  Reserving  to  the  landlord  all  mines,  metals,  minerals,  Beeerva- 
coals,  quarries  of  stone  and  lime,  gravel,  clay,  marl,  and  all  fossils  of 
every  kind  within  the  said  plot  or  piece  of  ground  hereby  leased  with 
full  power  to  search  for,  work,  by  longwall  or  other  workings,  win, 
calcine,  manufacture,  and  carry  away  the  same  at  pleasure,  and  to 
sink  bores  and  pits,  make  ponds,  aqueducts,  roads  and  railroads,  and  to 
erect  and  construct  buildings  and  other  works  all  as  he  may  think 
proper,  and  whatever  damage  the  tenant  shall  sustain  by  the  exercise 
of  the  said  reserved  powers  (other  than  damage  caused  by  present  or 
future  underground  workings  for  which  the  landlord  shall  incur  no 
liability),  the  landlord  shall  be  bound  to  pay  the  same,  as  the  amount 
thereof  shall  be  ascertained  by  two  neutral  men  to  be  mutually  chosen, 
or  in  case  of  their  differing  in  opinion  by  an  oversman  to  be  named  by 
such  neutral  men  :  Which  tack  the  said  A  obliges  himself  and  the  Wamndioe. 
heir  of  tailzie  succeeding  to  him  in  the  said  lands  to  warrant  at  all 
hands  and  against  all  mortals:  For  which  causes,  and  on  the 
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Bwi  OTHER  PART,  the  said  B  obliges  himself  and  his  heirs,  executors,  and 

successors  whomsoever  to  pay  to  the  said  A  and  his  foresaids  the 
yearly  rent  or  tack  duty  of  pounds  sterling,  at  the  term  of 

Whitsunday  in  each  year,  beginning  the  first  term's  payment  thereof 
at  the  term  of  Whitsunday  ,  for  the  year  preceding  that  term, 

and  so  forth  yearly  thereafter  during  the  currency  of  this  lease,  with  a 
fifth  part  more  of  each  year  s  payment  of  liquidate  penalty  in  case  of 
failure  in  the  due  and  punctual  payment  thereof,  and  the  interest  of 
the  said  rent  at  the  rate  of  £7  per  centum  per  annum  from  each  term 
when  the  said  rent  becomes  due  until  paid,  and  tbat  at  the  office  of  the 
factor  or  the  said  entailed  estate  of  C,  or  wherever  else  the  same  may 
be  for  the  time,  without  the  necessity  of  any  demand  being  made 

irritoney.  thercfor  on  the  part  of  the  landlord  :  Declaring  that  if  at  any  time 
two  years'  rent  together  shall  be  unpaid,  these  presents  shall  ipso 
facto  become  void  and  null  without  the  necessity  of  any  declarator 
or  other  process  of  law  whatever,  and  it  shall  be  in  the  power  of  the 
landlord  to  resume  possession  of  the  said  plot  or  piece  of  ground  and 
all  buildings  and  erections  thereon  in  the  same  way  in  every  respect 
as  if  this  lease  had  actually  expired  :  And  the  tenant  binds  and 
OBLIQES  himself  and  his  foresaids  as  aforesaid  to  pay  and  so  free  and 
relieve  the  landlord  of  all  public  and  parish  or  local  burdens  and 
other  assessments  imposed  or  to  be  imposed  in  respect  of  the  plot  or 
piece  of  ground  hereby  let,  and  buildings  that  may  at  any  time  be 
thereon  in  the  same  way  in  every  respect  as  if  he,  the  said  tenant, 
had  obtained  a  feu-right  thereof  instead  of  this  lease ;  And  the 
tenant  further  obliges  himself  and  his  foresaids  to  erect  upon  the 
four  sides  of  the  said  plot  or  piece  of  ground  hereby  let  a  suitable 
wall  or  fence  to  the  satisfaction  of  the  landlord  or  his  factor,  and  to 
keep  the  same  in  proper  repair  during  the  currency  hereof,  and  leave 
the  same  in  similar  repair  at  the  expiry  hereof,  all  at  his,  the  tenant's, 

lApM.  own  expense :  And  it  is  also  hereby  declared  that  if  upon  the  death 
during  the  currency  hereof  of  the  tenant  in  possession  for  the  time, 
no  person  shall  lodge  with  the  landlord  or  his  factor  within  six 
months  from  the  day  of  such  death,  a  writing  claiming  right  as 
heir  to  this  lease,  or  if  the  person  so  claiming  right  shall 
fail  within  six  weeks  after  being  required  in  writing  to  prove 
his  or  her  propinquity  to  the  landlord's  satisfaction,  and  also 
to  grant  at  his  or  her  expense,  and  in  such  form  as 
shall  be   approved    of   by   the    landlord,  a   personal  obligation   to 


LONG   LEASES   AND   TRANSMISSIONS   THEREOF  571 

pay  the  rents  and  fulfil  the  whole  conditions  and  stipulations 
prestable  from  the  tenant  under  these  presents,  then  and  in  any  of 
these  events  this  lease,  if  the  landlord  so  chooses,  shall  ipso  facto 
cease  and  determine,  and  it  shall  be  in  the  power  of  the  landlord 
to  enter  into  possession  of  the  said  plot  or  piece  of  ground  and 
erections  thereon  in  the  same  way  as  if  this  lease  had  been  granted 
for  the  lifetime  only  of  the  tenant  so  dying ;  And  the  said  tenant  Bamovai. 
obliges  himself  and  his  foresaids  to  remove  from  the  said  premises 
hereby  let  at  the  term  of  Whitsunday  (inseH  het^e  year  of  expiry) 
without  any  legal  warning  or  process  of  removing  being  used  against 
them  for  that  effect :  Moreover,  it  is  hereby  declared,  in  terms  of  BaUdiag. 
the  foresaid  statute  to  be  a  condition  of  this  lease  that  the  same 
shall  be  void  if  one  dwelling-house  at  least,  not  under  the  value  of 
£10  sterling,  shall  not  be  built  within  the  space  of  ten  years  from 
the  date  of  the  lease  upon  the  ground  comprehended  in  the  lease, 
and  that  the  said  house  shall  be  kept  in  good  tenantable  and 
sufficient  repair,  and  that  the  lease  shall  be  void  whenever  there 
shall  be  no  dwelling-house  of  the  value  aforesaid,  kept  in  such  repair 
as  aforesaid,  standing  upon  the  ground  hereby  leased  :  And  it  is  also 
hereby  declared,  without  prejudice  to  the  foregoing  obligation,  that 
the  dwelling-house  and  other  buildings  to  be  erected  by  the  tenant 
under  these  presents  upon  the  said  plot  or  piece  of  ground  shall  be 
of  the  annual  value  of  not  less  than  £  sterling  (insert 

here  as  a  minimuvi  three  times  the  arriov/nt  of  the  rent  payable 
unden*  the  lease) :  And  further,  that  the  landlord  shall  have  power  Right  to 
at  any  time  during  the  currency  of  this  lease  to  purchase  this  lease,  parchaae. 
and  such  house  or  houses  or  other  buildings  as  may  be  built  upon 
the  said  plot  or  piece  of  ground  hereby  let,  at  such  price  as  may 
be  fixed  by  arbiters  mutually  chosen,  or  by  an  oversman  to  be  named 
by  them  in  case  of  their  differing  in  opinion,  but  such  price  shall  in 
no  case  exceed  the  original  or  first  cost  of  any  house  or  houses  or 
other  buildings  to  be  built  upon  the  said  piece  of  ground  hereby  let : 
And  it  is  also  hereby  provided  that  the  tenant  shall  lodge  with  the 
landlord  or  his  factor  within  two  months  from  the  completion  of  the 
buildings  to  be  erected  by  the  tenant  as  aforesaid,  and  of  his  entry 
to  the  possession  or  use  thereof,  a  statement  showing  the  actual  cost 
of  erection  of  the  said  buildings,  and  should  the  said  tenant  wish  to 
sell  or  assign  this  lease,  and  such  house  or  houses  or  other  buildings, 
the  landlord  shall  be  entitled  to  the  first  offer  of  the  same  :   And 


574  LEASES 

The  Statutory  Schedule  does  not  require  that  the  descriptioD  in  the 
original  lease  should  be  repeated  word  for  word  in  the  assignation,  but 
only  that  the  conveyancer  should  "  shortly  mention "  the  subjects.  If 
the  full  description,  however,  is  not  given,  the  subjects  must  be  clearly 
identified. 

It  is  unnecessary  in  such  Assignations  to  set  forth  the  various  trans- 
missions by  which  the  granter  has  acquired  right,  all  that  is  required 
being  the  statement  of  the  date  when  his  title  was  recorded,  and  in  what 
register. 


5.  Renunciation  of  a  Recorded  Lease.    (Section  13, 

Schedule  (G).) 

I,  B  (deaigruUion),  renounce,  as  from  the  term  of  (state  term  or 
date  at  which  the  lessee's  right  is  to  cease),  in  favour  of  A  (desigTia- 
tion  of  landlord),  a  Lease  granted  by  the  said  A  in  my  favour  [or,  if 
granter  is  not  the  original  lessee,  say,  in  favour  of  M  (designation)"], 
of  All  and  Whole  (shortly  describe  the  subjects  leaded),  being  part 
of  the  lands  of  X,  in  the  Parish  of  Y,  and  County  of  Z,  which  Lease  is 
dated  ,  and  recorded  (specify  Register  of  Sasin,es  and 

date  of  registration),  and  (where  the  granter  of  the  Renunciation 
is  not  the  original  lessee)  my  title  to  which  is  recorded  in  the 
(specify    Register    of    Sasines    and    date    of   registration), — In 

WITNESS  WHEREOF,  &C. 

The  cause  of  granting  should  in  all  cases  be  stated,  and  where  a  price 
is  paid  for  the  Renunciation,  the  deed  should  be  impressed  with  ctd 
valorem  conveyance  stamp-duty.  In  order  that  the  Renunciation  may  be 
reconled  in  the  Register  of  Sasines,  it  must  be  granted  by  the  original 
lessee  of  a  recorded  lease,  or  by  an  assignee  having  a  recorded  title. 

The  Renunciation  may  either  be  endorsed  on  the  Lease  or  form  a 
separate  deed. 


SECTION  VIII 


COMPLETION  OF  THE  TITLE  OF  ASSIGNEES  AND 
GENERAL  DISPONEES  OF  LONG  LEASES 

Where  the  Lease  has  been  recorded,  and  the  granter  of  the 
Assignation  is  either  the  original  lessee,  or  (if  he  be  not)  has  a 
recorded  title,  the  title  of  the  grantee  is  completed  bv  registration  of  the 
Assignation  with  a  warrant  of  registration  on  his  behuf  in  the  appropriate 
Register  of  Sasines. 

\Vhere  the  Lease  has  not  been  recorded,  the  assignee  must  complete 
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his  title  by  expeding  a  Notarial  Instrument  in  the  form  of  Schedule 
(C)  of  the  Act,  setting  forth  the  Lease  and  the  title  or  series  of  titles  by 
which  he  has  acquired  right  to  it,  either  in  whole  or  in  part,  and  there- 
upon recording  the  Lease  and  the  Notarial  Instrument,  with  a  warrant 
written  on  each.  Section  5  of  the  Act  does  not  require  that  in 
such  case  the  Notarial  Instrument  should  be  docqueted  with  reference 
to  the  Lease,  and  this  is  not  necessary,  though  it  is  a  common  enough 
practice  following  the  analogous  provisions  of  the  Titles  to  Land  Con- 
solidation Act,  1868,  with  reference  to  feudal  subjects,  to  adopt  such 
a  docquet. 


1.  Notarial  Instrument  in  favour  of  an  Assignee  who   has 

acquired  right  to  an  Unrecorded  Lease,  to  be  recorded  along 
with  the  Lease.    (Sec.  5,  Schedule  ((7),  No.  1.) 

Be  it  known  that  by  Lease,  dated  {insert  date),  A  {designa- 
tion), let  to  B  {designation).  All  and  Whole  {describe  shoi*tly  the 
property  leased),  being  part  of  the  lands  of  X,  in  the  Parish  of  Y, 
and  County  of  Z :  To  which  Lease  C  {designation)  has  made  up  title 
as  assignee  of  the  said  B  in  virtue  of  Assignation,  dated  , 

granted  by  the  said  B  in  favour  of  the  said  C :  Wherefore  this  In- 
strument is  taken  by  the  said  C  in  the  hands  of  Q  {designation), 
Notary  Public,  in  terms  of  the  Registration  of  Leases  (Scotland)  Act, 
1857. — In  \7itness  whereof,  &c. 


2.  Notarial  Instrument  in  favour  of  an   Assignee  who  has 

acquired  right  to  an  Un/recorded  Lease  to  a  partial  extent 
amd  by  a  series  of  Titles,  to  be  recorded  along  with  the  Lease. 
{Sec.  5,  Schedule  (0),  No.  1.) 

Be  it  known  that  by  Lease  dated  {insert  date),  A  {desig- 
nation), let  to  B  {designation).  All  and  Whole  that  piece  of  ground 
{shortly  describe  the  property  leased),  being  part  of  the  lands  of  X, 
in  the  Parish  of  Y,  and  County  of  Z :  To  which  Lease,  to  the  extent 
after-mentioned,  H  {designation)  has  made  up  title  as  assignee  of 
G  {designation)  in  virtue  of  Assignation  dated  {insert  date),  whereby 
the  said  G  assigned  to  the  said  H  the  foresaid  Lease,  but  in  so  far 
only  as  regards  the  following  portion  of  the  subjects  leased — viz. 
{here  describe  the  portion):  To  which  Lease  the  said  G  acquired 
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right  (pVy  acquired  right  to  the  extent  foresaid,  if  that  be  so)  by  the 
following  titles,  viz. : — (First),  Extract  Decree  of  General  Service  in 
favour  of  C  {designation)  as  eldest  son  and  nearest  and  lawful  heir 
in  general  of  the  said  B  obtained  before  the  Sheriff  of  Chancery  (or 
otherwisey  as  the  case  may  be),  dated  ,  and  recorded  in 

Chancery,  the  day  of  ;  (Second),  Trust- 

Disposition  and  Settlement,  dated  the  day  of  ,  and 

recorded  in  the  Books  of  Council  and  Session  the  day  of 

,19  ,  executed  by  the  said  C,  by  which  Trust-Disposition 
and  Settlement  the  said  C  assigned,  disponed,  and  conveyed,  devised, 
legated  and  bequeathed  to  and  in  favour  of  M,  N,  and  O  (designa- 
tion), and  the  survivors  and  survivor  of  them  and  the  heirs  of  the 
last  survivor  All  and  Sundry  the  whole  means,  estate  and  effects 
then  belonging,  or  that  should  belong  to  him  at  the  date  of  his 
death,  with  the  whole  vouchers  and  instructions,  writs,  titles,  and 
securities  thereof,  but  in  trust  always  for  the  ends,  uses,  and  purposes 
therein  mentioned :  (Third),  Assignation  dated  the        day  of  , 

19  ,  granted  by  the  said  M,  N,  and  O  as  trustees  foresaid  in  favour 
of  D  and  E  (designations),  daughters  of  the  said  C,  and  the  sur- 
vivor of  them  and  the  heirs  and  assignees  whomsoever  of  the  survivor : 
and  (Fourth),  Assignation  dated  the  day  of  ,19         , 

granted  by  F  (designation),  eldest  son  and  heir  of  the  said  E,  and 
as  such  vested  jure  sanguinis  and  without  service  in  the  right  to 
said  Lease,  the  said  E  having  been  predeceased  by  the  said  D 
without  issue,  in  favour  of  the  said  G:  Wherefore,  &c.  (as  in 
Style  No.  1,  p.  575). 

It  will  be  observed  that  the  preceding  Style  deals  with  the  case, 
common  enough  in  practice,  of  an  heir  intervening  who  has  not  completed 
any  title  by  service,  and  whom,  in  consequence  of  his  death  or  refusal,  it 
may  be  impossible  to  serve.  The  statutory  schedule  clearly  contemplates 
a  service  in  the  case  of  an  heir,  whether  of  the  original  lessee  or  of  an 
assignee,  completing  a  title  in  his  own  person ;  but  it  is  not  clear  that 
service  is  required  wherever  an  heir  has  intervened  in  the  course  of  the 
various  transmissions  by  which  the  party  expeding  the  notarial  instru- 
ment acquired  right.  The  note  appended  to  the  schedule  merely  directs 
the  conveyancer  to  "specify  shortly  the  series  of  titles  by  which  the 
"predecessor  acquired  the  right."  Service  is  not  required  to  transmit  the 
right  to  a  lease,  and  the  strict  principles  of  feudal  conveyancing  are  not 
applicable  to  a  notarial  instrument  of  this  kind.  It  might  probably  be 
held,  therefore,  that  where  the  right  is  clearly  deduced,  and  the  terms  of 
the  schedule  otherwise  complied  with,  a  title  completed  in  the  above 
form  is  unexceptionable. 
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8.  Notarial  Instrument  on  a  Recorded  Lease,  in  favour  of  the 
General  Disponees  of  the  Original  Lessee.  (Schedule  (F), 
No.  1.) 

Be  IT  KNOWN  that  by  Lease,  dated  ,19        ,  A 

(desigTiation),  let  to  B  (designation),  All  and  Whole  (shortly 
describe  the  subjects  leased),  being  part  of  the  lands  of  X,  in  the 
Parish  of  Y,  and  County  of  Z,  which  lease  is  recorded  in  the  (specify 
Register  of  Sasines  and  date  of  registroition) :  To  which  lease 
M,  N,  and  O  (designations),  have  made  up  title  as  general  trust 
disponees  of  the  said  B,  in  virtue  of  a  Tnist-Disposition  and  Settle- 
ment executed  by  him  on  the  day  of  ,  19  ,  and 
recorded  in  the  Books  of  Council  and  Session  (or  otherwise,  as  the 
case  may  be),  on  the  day  of  ,  19  ,  whereby 
the  said  B  assigned,  disponed,  and  conveyed,  legated,  devised,  and 
bequeathed,  to  and  in  favour  of  the  said  M,  N,  and  O,  and  the  sur- 
vivors and  survivor,  acceptors  and  acceptor  of  them,  and  to  the  heir 
of  the  last  surviving  acceptor  (or  otherwise,  as  the  case  may  be, 
inserting  the  terms  of  the  destination  as  in  the  trust-deed).  All 
AND  Sundry  his  whole  means,  estates,  and  effects,  heritable  and 
moveable,  real  and  personal,  then  belonging,  or  that  might  belong 
to  him  at  the  date  of  his  death,  and  all  that  had  followed  or  could 
competently  follow  thereon ;  but  that  in  trust  always  for  the  ends, 
uses,  and  purposes  therein  mentioned  :  Whereupon  this  instrument 
is  taken  by  the  said  M,  N,  and  0,  in  the  hands  of  G  (designMion), 
Notary  Public,  in  terms  of  the  "  Registration  of  Leases  (Scotland) 
"Act,  1857/'— In  witness  whereof,  &a 

If  the  truster  was  not  the  original  lessee,  but  was  vested  in  the  lease 
by  assignation  recorded  in  the  Kegister  of  Sasines,  insert  the  following 
words  immediately  after  the  narrative  of  the  trust-deed  in  the  preceding 
Style  : — "  To  which  lease  the  said  B  acquired  right  by  assignation,  dated 
"  ,  19         ,  and  recorded  (specify  Register  of  Sasines 

"a/nd  date  of  registration),  granted  by  C  (designation),  in  his  favour." 

4.  Notarial  Instrument  in  favour  of  the  General  Disponees  of 

an  Assignee,  who  acquired  Hght  to  a  partial  extent  to  a 
Recorded  Lease,  but  who  died  without  completing  his  Title, 
(Schedule  (F),  No.  1.) 

Be  it  known  that  by  Lease,  dated  ,19        ,  A 

(designation),  let  to  B  (designation),  All  and  Whole  (shortly 
JUR.  s. — I.  37 
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deso'ibe  the  property  leased),  being  part  of  the  lands  of  X,  in  the 
Parish  of  Y,  and  County  of  Z,  which  lease  is  recorded  {specify 
Register  of  Sasines  and  date  of  registration) :  To  which  Lease,  in 
so  far  only  as  regards  the  following  portions  of  the  subjects  leased — 
viz.  (kere  describe  the  portion  assigned,  as  in  the  assignation),  M, 
N,  and  0  have  made  up  title  as  general  trust  disponees  of  C 
(designation)^  in  virtue  of  a  general  Trust-Disposition  and  Settle- 
ment, &c.  (cw  in  foregoing  Style) :  And  to  which  Lease  the  said 
C  acquired  right,  to  the  extent  foresaid,  by  assignation  granted  by 
the  said  B  in  his  favour  (specify  date), — Whereupon,  &c.  (as 
before). 

In  this  case  the  title  of  the  general  disponees  will  be  completed  by 
registration  in  the  appropriate  Kegister  of  Sasines  of  the  assignation, 
along  with  the  notarial  instrument,  and  with  a  warrant  of  registration 
written  on  each.  The  modifications  necessary  where  the  general  dis- 
ponees make  up  title  to  the  whole  subjects  leased  are  obvious,  and  need 
not  be  exemplified. 

The  same  form  of  instrument  is  applicable  to  the  case  of  the  trustee 
on  a  sequestrated  estate,  specifying,  instead  of  the  trust-deed,  the  act  and 
warrant  of  confirmation. 


SECTION  IX 


COMPLETION  OF  THE  TITLE  OF  HEIRS  OF 

LONG  LEASES 

The  title  of  an  heir  of  a  person  who  has  died  vested  in  the  right  to  an 
unrecorded  lease,  will,  for  the  purpose  of  the  Registration  of  Leases  Act, 
be  completed  by  recording  the  lease,  together  with  a  Notarial  Instrument 
proceeding  on  a  Decree  of  General  Service,  and  if  the  predecessor  was  not 
the  original  lessee,  specifying  the  series  of  writs  by  which  he  acquired 
right  (Section  5,  Schedule  C,  No.  1). 

In  the  case  of  a  lease  which  has  been  recorded,  the  heir  of  a  person 
who  died  fully  vested  in  the  lease  may  complete  a  title  either  (1)  by 
Writ  of  Acknowledgment  from  the  proprietor  infeft  in  the  subjects 
leased  (Section  7,  Schedule  (E),  No.  1) ;  or  (2)  by  a  Notarial  Instrument 
proceec^ng  as  in  the  case  of  an  unrecorded  lease,  on  his  General  Service 
(Section  8,  Schedule  (F),  No.  1 ). 

The  heir  of  a  party  who  had  right  to  a  recorded  lease  by  an  assigna- 
tion not  recorded  in  his  lifetime,  will  (Section  9)  complete  his  title  by 
expeding  a  Notarial  Instrument  in  the  form  of  Schedule  (F),  No.  1,  and 
recording  the  Assignation  along  with  the  Notarial  Instrument. 

In  all  the  above  cases  the  writs  will  be  recorded  in  the  appropriate 
Register  of  Sasines,  with  warrant  of  registration  on  behalf  of  the  heir. 


r 
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1.  Notarial  Instrument  in  favour  of  an  Heir  in  an* 
Unrecorded  Lease.   {Schedule  (0),  ^o.  1.) 

Be  it  known  that  by  Lease,  dated  ,18    ,  A  {desig- 

nation), let  to  B  {designation).  All  and  Whole  {shortly  descHhe 
the  propeHy  leased),  being  part  of  the  lands  of  X,  in  the  Parish 
of  Y,  and  County  of  Z  :  To  which  Lease  C  {designation)  has  made 
up  title  by  Decree  of  General  Service  in  his  favour  as  eldest  son  {or 
othervnse,  as  the  case  may  be)  and  nearest  lawful  heir  of  the  said  B, 
expede  before  the  Sheriff  of  the  County  of  Z  {or  of  Chancery),  dated 

,  and  recorded  in  Chancery,  :  Where- 

fore this  Instrument  is  taken  by  the  said  C  in  the  hands  of  O 
{designation),  Notary  Public,  in  terms  of  "  The  Registration  of  Leases 
"  (Scotland)  Act,  1857." — In  witness  whereof,  &c. 

This  Instrument  will  be  recorded  along  with  the  lease,  with  a  warrant 
of  registration  on  each  on  behalf  of  the  heir. 


2.  Notarial  Instrument  in  favour  of  the  Heir  of  a  Person  who 
has  acquired  right  to  an  Unrecorded  Lease  by  a  series 
of  titles,    {Schedule  ((7),  No.  1.) 

Be  it  known  that  by  Lease,  dated  ,18     ,  A  {desig- 

nation), let  to  B  {designation),  All  and  Whole  {shortly  describe  the 
property  leased),  being  part  of  the  lands  of  X,  in  the  Parish  of  Y, 
and  County  of  Z :  To  which  lease  E  {designation),  has  made  up 
title  by  Decree  of  General  Service  in  his  favour  as  eldest  son  {or 
otiierwise,  as  the  case  may  be)  and  nearest  lawful  heir  of  D  {designa- 
tion), expede  before  the  Sheriff  of  Z  {or  of  Chancery),  dated 

,  and  recorded  in  Chancery  {specify  dates) :  And  to  which 
lease  the  said  D  acquired  right  by  {First),  Trust-Disposition  and 
Settlement  by  the  said  B,  dated  ,  and  recorded  in 

the  Books  of  Council  and  Session  {specify  dates),  whereby  he  assigned, 
disponed,  and  conveyed,  legated,  devised,  and  bequeathed  to  and  in 
favour  of  Q,  H,  and  I  {designations),  and  the  acceptors  and  acceptor, 
survivors  and  survivor  of  them,  and  the  heir  of  the  last  surviving 
acceptor,  All   and   Sundry   his   whole    means,  estate,   and  effects, 
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heritable  and  moveable,  real  and  personal,  of  whatever  nature  and 
wherever  situated,  then  belonging  or  which  might  belong  to  him  at 
the  time  of  his  death,  but  that  in  trust  always  for  the  ends,  uses, 
and  purposes  therein   specified;   and  (Second),  Assignation,  dated 

,  granted  by  the  said  O,  H,  and  I,  as  trustees  fore- 
said, in  favour  of  the  said  D  :  Wherefore  this  Instrument  is  taken 
by  the  said  E,  in  the  hands  of  L  {designation)^  Notary  Public,  in 
terms  of  the  "  Registration  of  Leases  (Scotland)  Act,  1857." — In 

WITNESS  WHEREOF,  &C. 


Where  the  heir  in  this  last  case  has  ri^ht  to  the  lease  to  onlv  a  partial 
extent,  the  necessary  notifications  may  be  made,  as  in  the  Style  of  a 
similar  instrument  in  favour  of  an  assignee,  suprct^  p.  575. 

This  Notarial  Instrument  will  be  recorded  in  the  appropriate  Register 
of  Sasines  along  with  the  lease  itself,  and  with  a  warrant  of  registration 
on  each  writ  on  behalf  of  the  heir. 


8.  Writ  of  Acknowledgrment  in  favour  of  the  Heir  of  a  Person 
who  died  vested  in  a  Recorded  Lease.    {Schedule  (£),  No,  1.) 

I,  A  {designation),  proprietor  infeft  in  the  lands  of  X  by  infeft- 
ment  (or  disposition,  or  otherwise,  as  ike  case  may  he\  recorded 
in  the  (specify  Register  of  Sasines  and  date  of  registra- 
tion), Acknowledge  C  (desigTiation),  as  eldest  son  (or  other- 
wise, as  the  case  may  be)  and  heir  of  the  deceased  B  (designatiim\ 
to  be  in  right  of  a  Lease  granted  by  ine,  of  (shortly  describe,  tlie 
subjects  leoMd),  in  the  Parish  of  Y,  and  County  of  Z,  being  a 
portion  of  said  lands  of  X,  which  Lease  is  dated  ,  18        , 

and  recorded  in  (specify  Register  of  Sasines  and  date  of  registrar 
tion), — In  witness  whereof,  &c. 

If  the  party  in  whose  favour  the  writ  is  granted  be  not  the  heir  of 
the  original  lessee,  insert  the  following  or  similar  words  immediately 
after  specifying  the  date  of  registration  of  the  lease,  viz. : — "  and  the 
"title  of  the  said  B  being  recorded  in  said  register  (or  otherwise),  of 
"date"  (specify  date).  It  is  unnecessary  in  such  a  case  to  deduce  the 
whole  series  of  titles  by  which  B  may  have  acquired  right. 

This  mode  of  completing  title  is  applicable  only  to  a  recorded  lease, 
and  to  the  heir  of  the  original  lessee,  or  of  a  party  who  had  a  recorded 
title. 
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4.  Notarial  Instrument  in  favour  of  the  Heir  of  an  Assignee 

who  died  fully  vested.    {Schedule  {F),  No,  1.) 

Be  it  known  that  by  Lease,  dated  ,18      ,  A 

(designation),  let  to  B  (designation).  All  and  Whole  (shortly 
describe  the  subjects  leased),  being  part  of  the  lands  of  X,  in  the 
Parish  of  Y,  and  County  of  Z,  which  lease  is  recorded  in  the  (specify 
Register  of  Sasines  and  date  of  registration) :  And  to  which  F 
(designation),  has  made  up  title  by  Decree  of  General  Service 
expede  before  the  Sheriff  of  the  County  of  Z  (or  of  Chancery), 
dated  ,  and  recorded  in  Chancery  (specify  dates),  in 

favour  of  the  said  F,  as  eldest  son  (or  otherwise^  as  the  case  may  be), 
and  nearest  lawful  heir  of  E  (designation),  in  an  Assignation  by  D 
(designation),  in  favour  of  the  said  E,  dated  ,  and 

recorded  in  the  (specify  Register  of  Sasines  and  date  of  registra- 
tion) :  Whereupon  this  instrument  is  taken  by  the  said  F  in  the 
hands  of  G  (designation).  Notary  Public,  in  terms  of  "  The  Registra- 
"  tion  of  Leases  (Scotland)  Act,  1857." — In  witness  whereof,  &c. 

The  Schedule  on  which  the  foregoing  Style  is  framed  does  not 
apparently  require  that  the  whole  series  of  transmissions  by  which  the 
ancestor  E  acquired  right  should  be  specified,  but  only  the  recorded 
assignation  in  his  favour. 

5.  Notarial  Instrument  In  favour  of  the  Heir  of  an  Assignee 

who  died  without   recording*  the  Assignation  In  his 
favour.    (Schedule  (F),  No.  1.) 

Be  it  known  that  by  Lease,  dated  ,18        ,  A 

(designation),  let  to  B  (designation).  All  and  Whole  (shortly 
describe  the  svJbject  leased),  being  part  of  the  lands  of  X,  in  the 
Parish  of  Y,  and  County  of  Z,  which  lease  is  recorded  in  the 
(specify  Register  of  Sasines  and  date  of  registration),  and  to 
which  F  (designation),  has  made  up  title  by  Extract  Decree  of 
General  Service,  expede  before  the  Sheriff  of  the  County  of  Z  (or 
of  Chancery),  dated  ,  and  recorded  in  Chancery  (specify 

dates),  in  £Eivour  of  the  said  F,  as  eldest  son  (or  otherwise,  as  the 
case  may  be),  and  nearest  lawful  heir  of  E  (designation),  in  an 
Assignation  by  D  (designation),  in  his  favour,  of  date  (specify  date), 
and  the  title  of  the  said  D  to  which  lease  is  recorded  in  the  (specify 
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Register  of  Sasines  and  date  of  registration) :   Whereupon,  &c. 
(as  in  the  preceding  Style). 

This  Notarial  Instrument  will  be  recorded  in  the  appropriate  Register 
of  Sasines  along  with  the  Assignation  in  favour  of  E,  and  with  a  Warrant 
of  Registration  on  each  Writ  in  favour  of  the  heir.  A  docquet  may  also, 
if  desired,  be  written  on  the  Notarial  Instrument,  in  similar  terms  to 
that  required  by  the  Titles  to  Land  Consolidation  (Scotland)  Act  in  the 
case  of  feudal  subjects  (Schedule  N);  and,  in  that  case,  the  warrant 
written  on  the  Assignation  will  be  in  the  terms  of  Schedule  H  (No.  2) 
of  that  Act  The  Leases  Act,  however,  does  not  require  a  docquet  in 
any  case. 


SECTION  X 
SECURITIES  OVER  LONG  LEASES 

As  explained  in  our  preliminary  remarks  to  this  Section,  the  Registra- 
tion of  Leases  Act  enables  the  lessee  to  borrow  money  over  his  leasehold, 
and,  without  changing  the  possession,  to  give  to  his  creditor  security 
equal,  or  even  superior,  to  the  ordinary  security  given  by  an  absolute 
proprietor  over  feudal  subjects,  the  preference  in  the  event  of  a  competi- 
tion among  creditors,  as  among  assignees,  being  regulated  (sec.  12)  by  the 
date  of  registration  in  the  Register  of  Sasines. 

It  is  provided  by  section  4  that  "  it  shall  be  lawful  for  the  party  in 
"  right  of  any  such  Lease,  recorded  as  aforesaid  and  whose  right  thereto  is 
'*  recorded  in  terms  of  this  Act,  but  in  accordance  always  with  the  con- 
*'  ditions  and  stipulations  of  such  Lease,  and  not  otherwise,  to  assign  the 
"  same,  in  whole  or  in  part,  in  security  for  the  payment  of  borrowed 
"money,  or  of  annuities,  or  of  provisions  to  wives  or  children,  or  in 
"  security  of  cash  credits  or  other  legal  debt  or  obligation,  in  the  form  as 
"  near  as  may  be  of  the  Schedule  (S)  to  this  Act  annexed ;  and  the  re- 
"  cording  of  such  Assignation  in  security  shall  complete  the  right  there- 
'*  under ;  and  such  Assignation  in  security  so  recorded  shall  constitute  a 
"  real  security  over  such  lease  to  the  extent  assigned.'' 

Section  20  further  confers  on  the  clauses  of  the  Bond  and  Assignation 
in  security  set  forth  in  Schedule  (B)  the  import  and  effect  declared  by  the 
2nd  and  3rd  sections  of  the  Heritable  Securities  Act  (10  &  11  Victoria, 
c.  50)  to  belong  to  the  corresponding  clauses  in  the  style  of  Bond 
and  Disposition  in  security  contained  in  Schedule  (A)  of  the  last- 
mentioned  Act,  and  provides  that  "  the  procedure  thereby  prescribed  for  a 
"  sale  under  a  Bond  and  Disposition  in  security,  shall  be  applicable  to  a 
"  sale  of  any  such  lease  as  aforesaid  under  any  such  Assignation  in  security 
"  as  is  hereinbefore  mentioned." 

The  Heritable  Securities  Act  here  referred  to  is  one  of  those  repealed 
by  the  Titles  to  Land  Consolidation  Act  of  1868,  but  by  sec.  163  of  that 
Act  "  is  held  to  be  still  in  force  as  far  as  regards  any  reference  which  may 
"  be  made  to  them  "  (the  repealed  statutes  or  any  of  them)  in  any  statute 
not  repealed,  and  to  the  effect  of  giving  full  effect  to  such  reference. 

Section  6  of  the  Registration  of  Leases  Act  further  confers  on  the 
creditor   in  a  Bond  and  Assignation  in  security  under  the  Act,   an 
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additional  advantage,  by  providing  that  "  the  creditor  or  party  in  right  of 
"  such  Assignation  in  security,  without  prejudice  to  the  exercise  of  any 
"  power  of  sale  therein  contained,  shall  be  entitled,  in  default  of  payment 
*'  of  the  capital  sum  for  which  such  Assignation  in  security  has  been 
"  granted,  or  of  a  term's  interest  thereof,  or  of  a  term's  annuity,  for  six 
"  months  after  such  capital  sum  or  term's  interest  or  annuity  shall  have 
"  fallen  due,  to  apply  to  the  SheriiF  for  a  warrant  to  enter  on  possession 
'*  of  the  lands  and  heritages  leased ;  and  the  Sheriff,  after  intimation  to 
*'  the  lessee  for  the  time  being,  and  to  the  landlord,  shall,  if  he  see  cause, 
"  grant  such  warrant,  whicih  shall  be  a  sufficient  title  for  such  creditor 
"  or  party  to  enter  into  possession  of  such  lands  and  heritages,  and  to 
"  uplift  the  rents  from  any  sub-tenants  therein,  and  to  sub-let  the  same, 
"  as  freely  and  to  the  like  effect  as  the  lessee  might  have  done ;  provided 
"  always  that  no  such  cr^tor  or  party,  unless  and  until  he  enter  into 
"  possession  as  aforesaid,  shall  be  personally  liable  to  the  landlord  in  any 
"  of  the  obligations  and  prestations  of  the  Lease." 

The  following  is  the  style  of  Bond  and  Assignation  in  security  provided 
by  Schedule  (B)  of  the  Act^  adding  only  the  place  of  payment.  The 
terms  of  the  personal  obligation  are  not  so  full  as  those  of  the  ordinary 
Bond  and  Disposition  in  security  over  feudal  subjects,  but  we  see  no 
reason  for  deviating  from  the  Schedule  in  the  case  of  the  ordinary  Bond 
for  borrowed  money  or  Bond  of  Annuity.  The  Style  is  easily  adaptable 
to  other  transactions  within  the  scope  of  the  Act  when  these  occur,  and 
where  they  are  not  within  the  express  terms  of  the  Schedule. 


1.  Bond  and  Assignation  in  Security,  by  the  Original  Lessee 
over  a  Recorded  Lease.    (^Section  4,  Schedule  (B).) 

I,  B  (designation),  bind  myself,  my  heirs  and  executors,  without 
the  necessity  of  discussing  them  in  their  order,  to  make  payment  at 
the  term  of  {state  term),  within  the  head  .office  of  the  Bank  of 
Scotland,  Edinburgh  (or,  as  the  case  may  be),  to  C  (desigTiation),  or 
his  executors  or  assignees  (or  otherwise,  as  the  case  rnay  be),  of  the 
sum  of  £  sterling,  being  money  borrowed  by  me  from 

him,  with   the  interest  of  the  said  capital  sum    at    the   rate   of 

per  centum  per  annum,  payable  by  equal  portions 
half-yearly  at  Whitsunday  and  Martinmas,  beginning  the  first  pay- 
ment at  (state  term) :  And  in  Security  of  the  personal  obligation 
before  written  I  assign  to  the  said  C  and  his  foresaids,  heritably  but 
redeemably  as  after-mentioned,  yet  irredeemably  in  the  event  of  a 
sale  by  virtue  hereof,  a  Lease  of  All  and  Whole  (shortly  describe 
the  subjects  leaded),  being  part  of  the  lands  of  X,  in  the  Parish  of  Y, 
and  County  of  Z  ;  which  Lease  was  granted  by  A  (designation),  of 
date  ,  and  recorded  (specify  Register  of  Sa^nes  cmd 

date  of  registration) ;  And  I  assign  the  rents ;   And  I  assign  the 
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writs ;  And  I  grant  warrandice ;  And  I  reserve  power  of  redemption ; 
And  I  oblige  myself  and  my  foresaids  for  the  expenses  of  assigning 
and  discharging  this  security ;  And  on  defEiult  of  payment,  I  grant 
power  of  sale ;  And  I  consent  to  registration  for  preservation  and 
execution. — In  witness  whebeof,  &c. 

Many  of  the  clauses  given  as  variations  of  or  additions  to  the  ordinary 
bond  secured  over  feudal  subjects  may,  of  course,  nvutatis  mutandis^  be 
incorporated  in  the  above  Style. 

The  creditor's  right  will  be  completed  by  the  registration  of  the  Bond 
and  Assignation  in  Security,  with  warrant  of  registration  thereon  in  his 
behalf  in  the  appropriate  Register  of  Sasines. 

When  so  recorded,  the  bond  is  transferable,  in  whole  or  in  part^  by 
translation,  in  the  form  of  Schedule  (D)  of  the  Act,  of  which  the  follow- 
ing is  an  example : — 


2.  Translation  of  a  Bond  and  Assignation  in  Security  by  the 
Original  Creditor.    (Section  6,  SchedvZe  (D).) 

I,  C  (designation),  in  consideration  of  the  sum  of  £ 
sterling  now  paid  to  me  (or  oihervnse,  as  the  case  may  be),  assign 
and  TRANSFER  to  D  (designation),  a  Bond   and  Assignation    in 
security  for  the  principal  sum  of  £  ,  granted  by  B 

(designation),  in  my  favour,  dated  ,  and  recorded  (specify 

Register  of  Sasines  and  date  of  registration),  of  and  over  a  Lease 
granted  by  A  (designation),  of  (shortly  describe  the  subjects  leased), 
being  part  of  the  lands  of  X,  in  the  Parish  of  Y,  and  County  of 
Z,  which  Lease  is  dated  ,  and  is  recorded  in  the  said 

Register  of  date  [if  the  translation  is  partial,  add,  but  only  to  the 
extent  of  £  ,  and  to  the  effect  of  giving  paH  passu 

preference  to  the  said  D  over  the  said  lease  with  me,  my  heirs  and 
assignees,  as  regards  the  remainder  of  the  said  principal  sum  and 
corresponding  interest],  with  the  interest  from  (date), — In  witness 

WHEREOF,  &C. 


8.  Translation  of  Bond  and  Assignation  in  Security  over  por- 
tion of  a  Leasehold,  by  an  Assignee  of  the  Original 
Creditor.    (Schedule  (D),) 

I,  D  (designation),  in  consideration  of  the  sum  of  £ 
sterling  now  paid  to  me,  assign  and  transfer  to  E  (designation),  a 
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Bond  and  Assignation  in  Security  for  the  principal  sum  of 
£  steriing  granted  by  B  (designation),  in  favour  of  C 

{designation),  dated  ,  and  recorded  (specify  Register  of 

Sasines  and  date  of  registration),  of  and  over  a  Lease  granted  by  A 
(designation),  of  All  and  Whole  (shortly  describe  the  subjects 
leased),  being  part  of  the  lands  of  X,  in  the  Parish  of  Y,  and  County 
of  Z,  which  Lease  is  dated  ,  and  is  recorded  in  the  said 

Register  of  date  :  But  in  so  far  only  as  regards  the 

following- portion  of  the  subjects  leased — viz.  (specify  the  portion  as 
described  in  the  Bond  assigned), — ^my  title  to  which  Bond  and 
Assignation  in  Security  is  recorded  in  said  Register  of  date  (insert 
date). — In  witness  whereof,  &c. 

The  right  of  the  assignee  is  completed  by  registration  of  the  Transla- 
tion in  the  appropriate  Register  of  Sasines,  with  Warrant  of  Registration 
thereon  on  his  benalf . 

Where  the  Bond  has  not  been  recorded  in  the  lifetime  of  the  assignee, 
his  heir  or  general  disponee  will  (sec.  5)  complete  his  title  by  expeding  a 
Notarial  Instrument  in  the  Form  of  Schedule  (C),  No.  2,  and  recording 
the  Bond  along  with  such  Instrument. 


4.  Notarial  Instrument  in  favour  of  the  Heir  of  a  Creditor 
in  an  Unrecorded  Bond  and  Assignation  in  Security. 

.    (Schedule  (G),  No.  2.) 

Be  it  KNOWi),  that  by  Bond  and  Assignation  in  Security  of  date 
,  B  (designation),  assigned  to  C  (designation),  in 
security  of  a  sum  of  £  sterling,  a  Lease  granted  by  A 

(designation),  of  All  and  Whole  (shortly  describe  the  subjects 
leased),  being  part  of  the  lands  of  X,  in  the  Parish  of  Y,  and  County 
of  Z,  which  Lease  is  dated  ,  and  recorded  (specify 

Register  of  Sasines  and  date  of  registration) :  To  which  Bond  and 
Assignation  in  Security  D  (designation),  has  acquired  right  as  eldest 
son  (or  otherwise,  as  the  case  may  be,  and  heir  of  the  said  C,  conform 
to  Decree  of  General  Service,  dated  ,  and  recorded 

in  Chancery  ,  expede  before  the   Sheriff  of  the 

County  of  Z  (or,  of  Chancery) :  Wherefore  this  Instrument  is 
taken  by  the  said  D  in  the  hands  of  G  (designation),  Notary  Public, 
in  terms  of  the  "  Registration  of  Leases  (Scotland)  Act,  1857.*' — In 

WITNESS  whereof,  &C 
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In  like  manner,  where  the  creditor  who  has  acquired  right  to  a  Re- 
corded Bond  and  Assignation  in  Security,  has  died  without  recording  the 
Translation  in  his  favour,  his  heir  or  general  disponee  will  (sec.  9)  com- 
plete his  title  by  expeding  a  Notarial  Instrument  in  the  form  of  Schedule 
F,  and  recording  it  along  with  the  Translation. 


5.  Notarial  Instrument  in  favour  of  the  General  Disponees  of 
an  Assignee  who  has  died  without  recording*  the  Trans- 
lation in  his  favour.    {Schedvle  (F),  No.  2.) 

Be  it  known  that  by  Bond  and  Assignation  in  Security,  of  date 

,  and  recorded  (specify  Register  of  Sasines  and 
date  of  registration),  B  (design^ition),  assigned  to  C  (designation), 
in  security  of  a  sum  of  sterling,  a  Liease  granted 

by  A  (designation)  in  favour  of  the  said  B  of  All  and  Whole 
(shortly  describe  the  stibjects  leased),  being  part  of  the  lands  of  X, 
in  the  Parish  of  Y,  and  County  of  Z,  which  Lease  is  dated  , 

and  recorded  in  the  (specify  Register  of  Sasines  and  date  of  Wegis-- 
tration) :  To  which  Bond  and  Assignation  in  Security  M,  N,  and  O 
(designations),  have  acquired  right  as  Trustees  and  general  dis- 
ponees of  the  deceased  D  (designation)  in  virtue  of  a  General 
Trust-Disposition  and  Settlement  executed  by  him  of  date  the 

day  of  ,   and  recorded  in  the  Books  of 

Council  and  Session  (or  othenvise,  as  the  case  may  he),  the 
day  of  ,  whereby  the  said  D  assigned,  disponed,  and 

conveyed,  devised,  legated,  and  bequeathed  to  and  in  favour  of  the  said 
M,  N,  and  O  (here  recite  the  terms  of  the  destination  so  far  as  neces- 
sary, and  the  general  conveyance),  but  in  trust  always  for  the  ends, 
uses,  and  purposes  therein  mentioned :  And  to  which  Bond  and 
Assignation  in  Security  the  said  D  acquired  right  by  translation 
dated  ,  granted  by  the  said  C  in  his  favour. — Where- 

upon, &c.  (as  before). 

The  heir  of  a  creditor  who  has  died  vested  in  right  of  a  Bond  and 
Assignation  in  Security  duly  recorded,  may  complete  his  title  either  (sec.  7) 
by  recording  a  Writ  of  Acknowledgment,  to  he  granted,  in  this  case,  by 
the  party  appearing  on  the  Register  as  in  absolute  right  of  the  lease  over 
which  the  Assignation  in  Security  has  been  granted;  or  (sec.  8)  by 
expeding  and  recording  a  Notarial  Instrument  m  the  form  of  Schedule 
(F),  No.  2. 
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6.  Writ  of  Acknowledgment  in  favour  of  the  Heir  of  the 
Creditor  vested  in  a  Recorded  Bond  and  Assignation  in 
Security.    {Schedule  (E),  No,  2.) 

I,  B  {designation),  being  in  right  of  a  Lease  granted  by  A 
{designation),  of  All  and  Whole  {shortly  describe  the  subjects 
leased),  being  part  of  the  lands  of  X,  in  the  Parish  of  Y,  and  County 
of  Z,  which  Lease  is  dated  ^  and  recorded  {specify 

Register  of  Salines  and  date  of  registration),  and  {where  granter  is 
not  the  original  lessee)  my  title  to  which  is  recorded  in  said  Hegister 
{specify  date  of  recoi^ding),  Acknowledge  D  {designation),  as 
eldest  son  {or  otherwise,  as  the  case  may  be),  and  heir  of  the 
deceased  C  {designation),  to  be  in  right  of  a  Bond  and  Assignation 
in  Security  for  the  sum  of  £  sterling,  granted  by  me 

{designation),  over  said  lease :  Which  Bond  and  Assignation  in 
Security  is  dated  ,  and  recorded  in  the  said  Register 

on  {state  date  of  registration),  [where  the  deceased  is  not  the  original 
creditor,  add,  the  title  of  the  said  C  to  which  Bond  and  Assignation 
in  Security  is  recorded  in  the  said  Register  on  {state  date  of  registra- 
tion)'],— In  witness  whereof,  &c. 


7.  Notarial  Instrument  in  favour  of  the  Heir  of  an  Assignee 
who  died  vested  to  a  partial  extent  in  a  Recorded  Bond 
and  Assignation  in  Security.    {ScJiedule  {F),  No.  2.) 

Be  it  known  that  by  Bond  and  Assignation  in  Security,  of  date 

,  and  recorded  in  the  {specify  Register  of  Sasines 
and  date  of  registration),  B  {designation),  assigned  to  C  {designation), 
in  security  of  a  sum  of  £  sterling,  a  Lease  granted 

by  A  {designation),  of  All  and  Whole  {shortly  describe  the  subjects 
leased),  being  part  of  the  lands  of  X,  in  the  Parish  of  Y,  and  County 
of  Z,  dated  ,  and  recorded  in  the  {specify  Register 

of  Sasines  and  date  of  registration) :  To  which  Bond  and  Assigna- 
tion in  Security  to  the  extent  of  the  sum  of  £  ,  and 
corresponding  interest,  E  {designation),  has  acquired  right  as  eldest 
son  {or  otherwise,  as  the  case  may  be),  and  heir  of  D  {deslgnalion), 
in  an  assignation  thereof  to  the  extent  foresaid,  granted  by  the  said 
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C  in  favour  of  tbe  said  D,  dated  ,  and  recorded  in  the 

{specify  Register  of  Sasines  and  date  of  registration),  conform  to 
Extract  Decree  of  General  Service  in  favour  of  the  said  E,  dated 

,  and  recorded  in  Chancery  , 

obtained  before  the  Sheriff  of  the  County  of  Z  {or  of  Chancery) : 
Whereupon,  &c.  (cw  before). 

The  right  of  the  heir  will  be  completed  by  registration  of  these  writs 
in  the  appropriate  Register  of  Sasines,  with  warrant  of  registration 
thereon  on  his  behalf. 


8.  Discharge  of  Bond  and  Assignation  in  Security. 

{Section  13,  Schedule  {H).) 

I,  C  {designation),  in  consideration  of  the  sum  of  £ 
sterling,  now  paid  to  me  by  B  {designation),  discharge  a  Bond  and 
Assignation  in  Security  for  the  8\im  of  £  sterling, 

granted  by  the  said  B  in  my  fEivour,  and  which  is  dated  , 

and  recorded  in  the  {specify  Register  of  Sasin^  and  date  of  regis- 
tration) :  And  I  declare  to  be  disburdened  thereof  a  Lease  granted 
by  A  {designation),  of  All  and  Whole  {shortly  describe  the  subjects 
leased),  being  part  of  the  lands  of  X,  in  the  Parish  of  T,  and  County 
of  Z,  which  Lease  is  dated  ,  and  recorded  in  the 

{specify  Register  of  Sasines  and  date  of  registration). — In  witness 
whereof,  &c. 

If  the  ^anter  of  the  discharge  is  not  the  original  creditor  but  an 
assignee,  add  the  following  words  after  specifying  the  date,  and  date  of 
registration  of  the  bond — viz.,  "And  my  title  to  which  is  recorded  in 
"  said  re^ster  of  date  "  {speci/y  date). 

The  discharge  will,  like  the  other  writs  above  mentioned,  be  recorded 
with  warrant  of  registration  in  the  appropriate  Register  of  Sasines. 


TITLE    IX 

SETTLEMENTS  AND  OTHER  DEEDS  GRANTED 

INTUITU  MORTIS 

SECTION  I 

WILLS  AND  CODICILS  CONFINED  TO  MOVEABLE 

ESTATE 

The  Testament  is  that  form  of  will  which  is  peculiar  to  moveables.  In 
its  simplest  form  it  consists  only  of  the  nomination  of  an  executor.  In 
this  form,  however,  it  seldom  occurs  in  practice,  and  the  testament 
generally  comprehends,  in  addition  to  the  clause  nominating  an  executor, 
clauses  by  which  legacies  are  given,  and  the  residue  of  the  granter's  estate 
is  disposed  of.  As  it  is  the  duty  of  an  executor  to  distribute,  not  to  hold, 
the  estate  (Ainslie  v.  Ainslie,  14  K.  209),  this  form  of  will  is  suitable  only 
where  the  bequests  are  of  a  simple  nature,  and  can  be  carried  out  at, 
or  shortly  after,  the  testator's  death. 

The  following  form  of  Testament,  which  gives  the  executor  the 
office  only,  contains  bequests  of  legacies  in  terms  suitable  for  a  variety 
of  cases. 


1.  Testament  giving  the  Executor  the  Ojffice  only ;  bequeathing 
Legacies;  and  disposing  of  the  Residue, 

I,  A,  BEING  desirous  to  provide  for  the  disposal  of  my  moveable  inductive 
estate  after  my  death,  DO  hereby  nominate  and  appoint  B  to  Appoint- 
be  my  sole  executor ;  and  I  ordain  my  said  executor  to  pay  and  executor, 
deliver  the  following   legacies   to   the   persons   after  named  andtoJS*^ 
designed,  viz. ; — ^ToC  the  sum  of  £500  sterling  free  of  legacy  duty.(a)  G«ne^ 
Item,  to  D  the  sum  of  £1000  sterling,  and  that  at  the  first  term  SSSo" "" 
of  Whitsunday  or  Martinmas  which  shall  happen  after  the  lapse 

(a)  Unless  the  testator  expressly  declares  that  a  legacy  is  to  be  paid  free  of 
legacy  duty,  such  duty  falls  to  be  paid  by  the  legatee  or  deducted  from  the 
legacy.    Interest  on  this  legacy  will  ran  from  date  of  testator's  death. 
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To  the  of  six  months  from  the  time  of  my  decease,  with  the  interest  of  the 
penonaUy.  game,  at  the  rate  of  £4  per  centum  per  annum,  from  the  said  term 
To  the  of  payment  until  payment  thereot  (a)  Item,  to  E,  and  to  his  heirs, 
aeraton  ©^^cutofs,  or  successors,  the  sum  of  £200  sterling,  and  that  at  the 
first  term  of  Whitsunday  or  Martinmas  after  my  decease,  with  the 
interest  of  the  said  sum,  at  the  foresaid  rate,  from  the  said  term 
To  the  of  payment  until  payment  thereof.  (6)  Item,  to  F,  or,  in  case  he 
'"'^A.     1  shall  die  before  me,  to  N,  the  sum  of  £500  sterlinc:,  and  that  twelve 

oonditlonal  '  '  ^  ^ 

SmeS.**      months  after  my  decease,  with  interest,  at  the  foresaid  rate,  from  the 

To  the        said  term  of  payment  till  paid.(c)      Item,  to  G,  and  failing  him 

fttabetitute  to  H,  the  like  sum  of  £500  sterling;,  and  that  also  twelve  months 

after  my  decease,  with  interest  at  the  foresaid  rate,  from  the  said 

term  of  payment  till  paid ;  declaring  that  in  case  the  said  G  shall 

predecease   me,   or  (if  he  shall   survive  me)  in  case  he  shall  die 

without  having  received  payment  of  the  sum  foresaid,  then  the  said 

H  shall  succeed  thereto  in  preference  to  the  nearest  of  kin  and  other 

successors  of  the  said  G,  whom  I  hereby  in  that  case  expressly  exclude 

To  two        from  the  succession  to  the  same.fd)     Item,  to  I  and  J,  jointly,  the 

legatees.  •  j 

To  children,  sum  of  £100  Sterling.  («)  Item,  to  K,  L,  and  M,  children  of  N, 
and  to  any  other  child  or  children  to  be  hereafter  lawfully  bom  to 
him,  equally  among  them,  share  and  share  alike,  the  sum  of  £1000 
sterling,  and  that  at  the  first  term  of  Whitsunday  or  Martinmas 
after  my  decease ;  declaring  that,  in  case  any  one  or  more  of  the 

(a)  A  legacy  conceived  in  these  terms,  without  mention  of  the  heirs  or  execa> 
tors  of  the  legatee,  will  lapse  or  become  void  by  the  legatee  predeceasing  the 
testator. 

(6)  A  legacy  devised,  as  it  is  in  this  instance,  **  to  a  legatee  and  his  executors, 
**  IS  not  evacuated  by  the  predecease  of  the  legatee,  but  passes,  after  the  testator's 
"  decease,  to  the  legatee's  executors,  not  by  any  right  which  these  executors  derive 
"  from  the  legatee,  to  whom  that  legacy  never  belonged,  he  having  died  before  it 
"  could  have  effect  by  the  testator's  death,  but  in  their  own  right  as  conditional 
"  institutes  in  the  legacy  "  (Ersk.  B.  III.  Tit.  ix.  §  9). 

(c)  In  this  form,  N,  the  legatee  called  in  tne  second  place,  is  merely  a 
conditional  institute,  and  on  the  legacy  vesting  in  F,  the  right  of  N  is  evacuated. 
If  the  terms  employed  had  been  "  to  M,  whom  failing  to  N,"  the  effect  would  have 
been  the  same. 

(cH  This  declaration  is  necessary  to  suspend  vesting  of  the  legacy  in  G  till 
actual  payment. 

(e)  A  legacy  given  in  these  terms  will  be  divided  between  the  legatees  equally 
if  it  shall  become  vested  in  them,  but  if  one  of  them  shall  die  before  that  event, 
his  share  will  accrue  to  the  survivor.  The  rule  is  different,  however,  where  the 
legacy  is  granted  in  the  following  form  : — "  To  S  and  T,  to  &e  equally  divided 
'^hetvoeen  them,  the  sum  of  £100  sterling."  Such  a  legacy  is  considered  to  be 
equivalent  to  two  separate  bequests,  amounting  each  to  one-half  of  the  gross 
sum  ;  and  in  such  a  case  the  jtu  accrescendi  will  not  take  place,  and  the  share 
of  the  predeceasing  legatee  will  return  to  the  testator's  next  of  kin,  or  will  fall  to 
the  residuary  legatee. 
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said  E,  L,  and  M,  or  any  other  child  or  children  to  be  born  to  the 
said  N  as  aforesaid,  shall  predecease  me,  or  die  without   having 
received  payment  of  his,  her,  or  their  share,  or  several  shares,  of  the 
foresaid  sum  of  money,  then  such  share  or  shares  of  the  child  or 
children  so  dying  shall  accrue  to  the  survivor  or  survivors,  equally 
among  them,  share  and  share   alike ;    providing  nevertheless 
that   if  the   child   or  children   so   dying  shall   leave  lawful  issue, 
then  such  issue  shall  have  right  to  the  share  or  respective  shares, 
original    or  accrued,  of   the    foresaid    sum   which    their  deceased 
parent   or   parents    would    have    received,   or  been    entitled  to   if 
living.     Item,  the  sum   of  £100  sterling  to  and  among  such  poor  To  poor 
families  in  the  parish  of  O,  as  the  minister  of  the  said  parish  for  the 
time  being  shall  think  most  deserving  of  assistance,  the  same  to  be 
divided  among  them  in  such  proportions  as  the  said  minister  shall 
think  fit.     Item,  to  the  Royal  Infirmary  of  Edinburgh  the  sum  of  ^* 
£1000  sterling,  to  be  paid  upon  the  receipt  of  the  Treasurer  or  *n«tH«tion. 
Secretary  thereof  for   the    time    being,   for   the   purposes    of   the 
said   infirmary,  this  and  the  immediately  preceding  legacy  to  be 
payable  six   months  after  my  decease.     To  P,  the  sum  of  £500speeiai 
sterling,  contained  in  and  due  by  a  bond,  bearing  date  the  , 

made  and  executed  by  Q  in  my  favour,  with  the  penalty  therein 
contained,  and  the  whole  interest  that  may  be  due  thereon  at  the 
time  of  my  decease. (6)  Item,  I  discharge  R,  or  his  heirs  if  he 
shall  predecease  me,  of  the  sum  of  £200  sterling  contained  in  his 
bond  to  me,  of  date  the  ,  with  the  whole  interest 

due  thereon  at  the  time  of  my  decease,  and  I  desire  my  said  executor 
to  deliver  to  him  or  his  heirs  the  said  bond,  to  be  cancelled.    Item,  ofnimato 
I  LEAVE  and  BEQUEATH  to  S  the  sum  of  £20  sterling,  for  the  pur-  mournings, 
pose  of  providing  himself  with  mournings  :(c)  And  to  T  the  sum 

(a)  **  In  the  legacy  of  a  sum  or  subject  particularly  described,  the  legatee  has 
"  right  to  the  whole  of  that  sum  or  subject,  if  what  remains  (of  the  executry) 
"  shall  be  sufficient  for  the  payment  of  the  debts  due  by  the  deceased,  though 
"  there  should  be  no  overplus  towards  satisfying  other  legacies ;  because  the 
"  deceased,  by  bequeathing  a  special  sum  or  subject,  discovers  an  intention  that 
"  the  subject  bequeathed  should  go  to  the  legatee  in  all  events  :  and,  on  the  other 
**  hand,  seeing  Fuch  bequest  is  limited  to  a  special  subject,  nothing  is  due  to  the 
"  legatee  it  that  subject  shall  perish,  whatever  the  extent  of  the  free  executry 
"  may  be,  unless  it  has  perished  through  the  fault  or  negligence  of  the  executor  " 
(Ersk.  B.  III.  Tit.  ix.  §  12). 

(6)  The  legacy  will  be  adeemed  if  the  bond  is  paid  up  before  the  testator's 
death  (Pagan  v.  Pagan,  16  S.  383). 

(c)  We  have  classed  this  and  the  next  bequest  among  special  legacies  in  con- 
sequence of  the  following  rule,  thus  stated  by  Mr.  Erskine : — "It  may  be  observed 
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^fMming  of  five  guineaSy  for  a  mourning  ring.  Item,  I  leave  to  U  the  whole 
farm  stock  and  implements  of  husbandry  that  may  be  upon  and 

Of  fnrni.  pertaining  to  my  farm  of  Y  at  the  time  of  my  death.  Item,  I  LEAVE 
and  BEQUEATH  to  W,  all  and  sundry  my  household  furniture,  bed 
and  table  linen,  silver  plate  and  plated  articles,  table  and  ornamental 
china,  wines,  and  generally  all  kinds  of  household  furniture  and 
plenishing,  whether  useful  or  ornamental,  that  may  be  in  and  about 
my  dwelling-house  at  the  time  of  my  decease;  excepting  always 

Ofpute.  the  particular  articles  after  specified.  Item,  to  X,  I  leave  the 
whole  silver  plate  belonging  to  me  which  has  the  arms  or  crest  of 

Of  pictares.  the  family  of  M  engraved  thereon.  Item,  to  Y  my  whole  pictures, 
prints,  and  drawings,  except  the  picture  of  Z,  which  I  hereby  be- 

of  books.  QUEATH  to  the  Said  P,  his  son.  Item,  to  the  said  Q  my  whole  books, 
papers,  and  manuscripts,  excepting  such  books  and  papers  as  shall 

Of  other  be  uocessary  for  settling  and  elucidating  my  affairs.  Item,  to  the 
said  R,  second  son  of  S,  or  such  other  son  of  the  said  S  as,  at  the  time 
of  my  decease,  shall  be  second  son  in  seniority,  my  gold  watch,  or,  in 
case  my  said  watch  shall  be  lost,  worn  out,  or  destroyed,  £30  in  lieu 

Of  niiwsy    thereof.     Item,  to  the  said  T,  all  the  preference  stock,  Class  A,  which 

stock.  '  .      "^ 

I  may  hold  in  the  A  &  B  Railway  Company  at  the  time  of  my 
Of  buBinets.  deccase.     Item,  to  the  said  X  the  goodwill  of  my  trade  or  business 
of  ,  and  the  stock-in-trade,  machinery,  plant,  and  effects 

employed  therein  or  belonging  thereto,  with  the  benefit  of  all  con- 
tracts subsisting  in  respect  of  the  said  business,  and  all  book  debts 
and  moneys  due  to  me  in  respect  thereof,  declaring  that  the  said 
X  shall  discharge  and  relieve  my  general  estate  from  all  debts  and 
liabilities  due  and  subsisting  in  respect  of  the  said  business  at  my 
death,  and  that  the  said  X  shall,  if  required  by  my  executor,  grant  a 
bond  or  give  other  security  at  the  expense  of  my  general  estate  for 
the  implement  of  said  obligation.  Declaring  that  where  two  or 
more  legacies  are  bequeathed  to  the  same  legatee,  the  same  shall  be 
held  to  be  additional  or  cumulative  and  not  substitutional.  And 
whatever  residue  there  may  be  of  my  said  means  and  estate  falling 
under  this  testament,  I  ordain  the  same  to  be  accounted  for  and 

"  that  a  legacy,  though  in  the  form  of  words  general  of  a  sum  of  money,  has  the 
"  effect  of  a  special  legacy  where  the  deceased  declares  it  to  be  granted  for  par- 
"  chasing  a  special  subject,  the  bequest  of  which  would  have  been  preferable  to 
"other  legacies.  Thus,  a  legacy  oi  £20  to  an  executor  for  mournings  was  pre- 
"  ferred  to  other  legacies  in  so  far  as  it  extended  to  the  sum  at  which  a  decent 
"  suit  of  mournings  might  be  purchased  "  (Ersk.  B.  III.  Tit  ix.  §  12). 
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paid  over  to  the  said  X,  whom  I  hereby  appoint  to  be  my  residuary 
legatee:  And  I  consent  to  the  registration  hereof,  and  of  any 
codicil  or  codicils  which  I  may  afterwards  annex  or  execute  relative 
hereto,  for  preservation. — In  witness  whereof,  &c.(a) 

When  it  is  meant  that  the  executor  shall  not  only  have  the  office,  but 
shall  also  have  right  to  the  residue  of  the  estate,  he  is  then  constituted 
v/niversal  legatory.  The  mere  introduction  of  these  two  words  is  all  that 
is  legally  necessary  to  accomplish  this  purpose;  but^  for  the  sake  of 
greater  perspicuity,  it  may  be  proper  to  insert  a  special  bequest  in  favour 
of  the  executor  of  the  whole  of  toe  granter's  moveable  estate,  burdened, 
however,  with  his  debts  and  legacies,  as  in  the  following  form : — 


2.  Testament  constituting  the  Executor  Universal  Legatory ;  and 

bequeathing  Legacies  to  Legatees. 

I,  A,  BEING  resolved  to  settle  my  affairs,  and  to  regulate  the  indncave 
succession  to  my  moveable  means  and  estate  after  my  death,  do 
hereby  nominate  and  appoint  B  to  be  my  sole  executor  and  uni-  Appoint- 

mentofthe 

versal  legatory,  leaving  and  bequeathing  to  him  the  whole  move-  «««»to^- 
able  estate  that  may  pertain  and  be  resting-owing  to  me  at  the  beqaest 

to   h1***r 

time  of  my  decease,  with  the  whole  vouchers  and  instructions  thereof, 
and  all  that  has  followed  or  may  be  competent  to  follow  thereon : 
But  always  with  and  under  the  burden  of  all  my  just  and  lawful  BnidenB. 
debts,  death-bed  and  funeral  charges,  and  of  the  legacies  hereinafter 
appointed  to  be  paid :  And  I  ordain  my  said  executor  to  pay  and  Legacies, 
deliver  the  following  legacies  to  the  persons  after  named  and 
designed — viz.  (here  specify  the  legacies) :  And  I  consent  to  the 
registration  hereof,  and  of  any  codicil  or  codicils  which  I  may  after- 
wards annex  or  execute  relative  hereto,  for  preservation. — In  witness 
whereof,  &c. 


8.  Codicil  granting  new  Legacies. 

When  a  person,  who  has  already  executed  a  testament,  intends  to  leave 
other  legacies  than  those  contained  in  it,  his  intention  is  carried  into  effect 

(a)  In  cases  where  there  is  any  probability  of  the  testator  dyin^  domiciled  in 
England,  it  will  be  prudent  to  have  the  testament  attested  in  English  form  thus  : 
''  Signed  by  the  testator,  the  above  named  A,  in  our  presence  and  by  us  in  his 
"presence  and  in  the  presence  of  each  other  (two  witnesses  required  who  will  add 
"  their  designations  after  their  signatures)." 

JUR.  S. — I.  38 
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by  a  codicil,  which  may  be  written  either  on  the  back  of  the  testament^ 
or  separately.    The  following  is  an  example : — 

I,  A,  IN  addition  to  the  legacies  contained  in  my  last  will  and 
testament,  bearing  date  the  {or  if  the  codicil  be  written 

on  the  back  of  the  wiU^  say,  in  addition  to  the  legacies  contained  in 
the  foregoing  testament),  do  hereby  bequeath  to  the  persons  following, 
the  sums  of  money  and  articles  after  specified — viz.  (here  specify  the 
legacies) ;  And  in  all  other  respects  I  hereby  ratify  and  confirm  my 
said  testament  And  I  consent  to  the  registration  hereof  for 
preservation. — In  wftness  whereof,  &c. 


4.  Codicil  revoking,  restricting,  and  adding  to  Legacies, 

Legacies  formerly  granted  may,  in  like  manner,  be  revoked,  diminished, 
increased,  or  altered  by  a  codicil,  the  form  of  which,  when  annexed  to  the 
testament,  may  be  as  follows  : 

I,  A,  DO  hereby  revoke  and  recall  the  legacy  of  £ 
sterling,  bequeathed  in  the  foregoing  testament  in  favour  of  F  :  And 
further,  I  do  hereby  restrict  the  legacy  of  £  sterling, 

bequeathed  to  G,  to  the  sum  of  £  sterling ;  And  in 

addition  to  the  sum  of  £  sterling,  bequeathed  to  H,  I 

hereby  leave  and  bequeath  to  him  the  further  sum  of  £ 
sterling,  to  be  paid  to  him  at  the  same  term  at  which  his  original 
legacy  is  payable ;  And  in  all  other  respects  I  hereby  ratify  and  con- 
firm my  said  testament :  And  I  CONSENT  to  registration  hereof  for 
preservation. — In  witness  whereof,  &c. 


SECTION  II 

DISPOSITIONS  AND  SETTLEMENTS  OF  MOVEABLES 

The  preceding  deeds  are  all  in  a  form  strictly  testamentary ;  and  the 
rights  granted  by  them  do  not  vest  in  the  executor  or  beneficiaries  till 
the  testator's  death.  But  there  are  other  deeds  granted  intuitu  mortis, 
such  as  the  disposition  and  settlement,  in  which  (in  form  at  least)  the 
right  is  given  de  prcesenti  to  the  persons  in  whose  favour  they  are  granted. 
Such  deeds,  however,  as  distinguished  from  inter  vivos  deeds,  usually 
•contain  a  clause  reserving  the  granter's  liferent  of  the  subjects,  and  liberty 
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to  alter  or  revoke  the  deed  at  pleasure,  and  also  a  clause  dispensing  with 
delivery,  these  clauses  having  the  effect  of  suspending  the  operation  of 
the  deed  until  the  death  of  the  granter. 


1.  Disposition  and  Settlement  of  Moveables  in  the 

ordinary  form, 

Ij  A,  FOR  the  favour  and  affection  I  have  to  the  persons  after  inductive 
named,  DO  hereby,  with  and  under  the  burdens  and  reservations 
after  specified,  ASSIGN  and  dispone  to  B,  his  heirs,  executors,  and  Diapoeiuon. 
assignees  whomsoever,  All  and  Sundry  the  whole  moveable  estate, 
of  whatever  kind  and  denomination,  or  wherever  situated,  at  present 
belonging  and  addebted,  or  which  shall  belong  and  be  owing  to  me 
at  the  time  •  of  my  death ;  together  with  the  whole  writs,  titles, 
vouchers  and  instructions  of  my  said  estate  [o] :  And  further,  I  do  Nomiwiuon 
hereby  nominate  and  appoint  the  said  B  to  be  my  sole  executor  executor, 
and  universal  legatory ;  But  DECLARING  ALWAYS  that  the  said  B  Burdens, 
and  his  foresaids  shall  be  bound  and  obliged  to  make  payment 
out  of  my  said  moveable  estate  of  all  my  just  and  lawful  debts, 
•death-bed  and   funeral  expenses,  and  of  any  gifts  and  legacies  I 
may  think  proper  to  leave,  and  particularly  of  the  legacies  following 
— viz.  (here  specify  the  legacies^  Ac),  Reserving  always  to  myself  EMerT*tion 

of  lifOTODt. 

my  own  liferent  of  the  premises,  with  full  power  to  me  to  alter  or 
revoke  these  presents,  in  whole  or  in  part,  at  any  time  in  my  life : 
And  I  DISPENSE  with  the  delivery  hereof ;  And  I  consent  to  the  Dispena*. 

•^  tionwlth 

registration  hereof  for  preservation. — In  witness  whereof,  &c.  deUvwy. 


2.  Disposition  and  Settlement  of  Moveables  containing  a 

Special  Assignation, 


By  Act  of  Parliament,  1690,  c.  26,  it  is  declared,  "That  where  special 


"  the  sums  of  money  or  goods  therein  contained  be  not  confirmed."  With 
the  view,  therefore,  of  rendering  a  confirmation  of  particular  sums  of  goods 
unnecessary,  and  of  thus  saving  the  expense  of  such  a  measure,  testators 
sometimes  avail  themselves  of  the  privilege  granted  by  this  Act,  and 
<5onvey  specially,  in  their  settlements  the  more  important  parts  of  their 
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moveable  e8tates(a).  The  following  is  the  form  in  which  this  is  accom- 
plished : — 

I,  A,  &c.  {as  in  the  preceding  Example  to  [o],  and  then  say) — 
And  PARTICULARLY,  without  prejudice  to  the  generality  foresaid, 
the  several  sums  of  money  and  goods  hereafter  specified — viz.,  the 
sum  of  £500  sterling,  contained  in  a  bond  granted  by  G  to  me, 
bearing  date  the  ,  with  the  interest  of  the  said  principal 

sum  that  may  be  due  at  the  time  of  my  death ;  Also  the  sum  of 
£200  sterling,  and  interest  due  thereon,  contained  in  promissory 
note  granted  to  me  by  H,  of  date  the  ,  payable  two  months 

after  date :  And  further,  all  the  sums  of  money  and  goods  which 
shall  be  contained  in  a  list  or  inventory  thereof  signed,  or  to  be 
hereafter  signed  by  me,  as  relative  hereto,  and  which  list  or  inventory 
shall  be  taken  and  deemed  as  a  part  hereof,  and  shall  supersede  the 
necessity  of  confirmation,  in  the  same  manner  as  if  every  particular 
therein  contained  had  been  herein  specially  enumerated  and  inserted. 
(The  rest  of  the  deed  will  he  in  the  form,  of  the  preceding  Example 
from,  [o]  to  the  end ;  and  the  testing  clause  %oiU  he  as  follows : — 
In  WITNESS  WHEREOF,  &c. ;  inserting  hetween  are  and  subscribed 
the  words  together  with  the  inventory  before  referred  to;  which 
inventory  should  he  docqueted  and  tested.) 


SECTION  III 


GENERAL  DISPOSITIONS  AND  SETTLEMENTS, 
INCLUDING  SETTLEMENTS  IN  TRUST 

Settlements  in  the  forms  exemplified  in  the  preceding  section,  seldom 
occur  in  practice,  as  they  relate  only  to  moveables.  The  following  forms 
embrace  both  heritage  and  moveables  : — 

1.  General  Disposition  and  Settlement. 

I,  A,  being  desirous  to  settle  my  affairs  in  the  event  of  my 
death,  do  hereby  leave  and  bequeath  to  B,  and  his  heirs  and 
assignees  whomsoever,  the  whole  means  and  estate,  heritable  and 
moveable,  which  shall  belong  to  me  or  be  at  my  disposal  at  the  time 

(a)  This  will  not  enable  the  disponee  to  escape  payment  of  estate  or  other 
duty  on  the  property  thus  specially  conveyed. 
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of  my  death,  with  the  vouchers,  writs,  and  instructions  thereof;  Bur 
subject  always  to  payment  of  my  just  and  lawful  debts  and  other 
charges  against  my  estate,  and  any  legacies  which  I  may  leave  by 
any  codicil  hereto;  And  I  nominate  and  appoint  the  said  B  to  be 
my  sole  executor ;  And  I  hereby  revoke  and  recall  all  wills  and 
writings  of  a  testamentary  nature  executed  by  me  prior  to  the  date 
hereof ;  And  I  consent  to  the  registration  hereof  and  of  any  codicils 
hereto  for  preservation. — In  witness  whereof. 


2.  General  Disposition  and  Settlement.    {Another  form.) 

I,  A,  being  desirous  to  settle  my  affairs  in  case  of  my  death,  do  indaotiye 
hereby  assign  and  dispone  to  B,  my  eldest  son,  and  the  heirs  of  his  DispotitiTe 
body,  and  failing  him  by  his  predeceasing  me,  without  leaving  lawful 
issue,  to  D  and  the  heirs  of  his  body,  whom  failing,  to  E  and  his 
heirs,  executors,  and  assignees,  the  whole  means  and  estate,  heritable 
and  moveable,  real  and  personal,  of  what  kind  or  denomination  soever 
or  wheresoever  situated,  that  shall  belong  and  be  addebted  to  me  at 
the  time  of  my  decease;  Together  with  the  whole  vouchers  and 
instructions,  writs,  and  evidents  of  and  concerning  my  said  means  and 
estate,  above  conveyed  ;  Excepting  always  from  this  conveyance,  in  cuum 

,       exceptiDg 

the  event  after-mentioned,  the  household  furniture  and  (roods  herein-  farntture 

'       ^  ^  from  the 

after  assigned  to  C,  my  wife,  in  case  she  shall  survive  me ;  And  I  do  JJJJSI^*""' 
hereby  i^ssiGN  and  convey  to  the  said  0,  my  wife,  in  case  she  shall  AMignAUon 
survive  me,  the  whole  household  furniture  and  plenishing  of  every  JJJJ[*^°7* 
description  belonging  to  me,  that  may  be  in  and  about  my  dwelling-  fi^SJijJe? 
house  at  the  time  of  my  decease,  including  books,  pictures,  linen,  ufennt'mad 
china,  liquors,  provisions,  and  other  articles  of  a  like  description ;  son  in  fM. 
Excepting  only  from  this  assignation  the  whole  of  my  silver  plate 
and  plated  articles,  which  I  hereby  assign  to  the  said  C  in  liferent, 
for  her  liferent  use  allenarly,  and  to  G  in  fee:    And  I  hereby  Nomination 

,  ,  of  ex- 

nominate  and  appoint  the  said  B,  and  failing  him  by  his  pre-ecuton. 
deceasing  me,  the  said  D,  whom  also  failing,  the  said  E,  to  be  my 
sole  executor :  Declaring  always  that  the  said  B  and  his  foresaids,  Bnrdenf. 
and  failing  him  as  aforesaid  the  said  D  and  his  foresaids,  whom  failing, 
the  said  E  and  his  foresaids,  shall  be  BOUND  and  obliged,  out  of  my 
said  means  and  estate  above  conveyed,  to  make  pa3rment  of  the  debts, 
provisions,  and  others  under  written — viz. :  First,  To  make  payment 
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To  paj        of  all  my  just  and  lawful  debts,  death-bed  and  funeral  expenses ; 

debts,  Ac.  ** 

PfOTisions    Second,  Within  six  months  after  my  death,  to  lend  on  good  heritable 
and   °^     security,  at  the  sight  and  with  the  consent  of  the  said  C,  my  spouse, 
Liferent'of   the  sum  of  £6000  sterling  {or  say,  such  a  capital  sum  as  shall  pro- 
widow,        (juce  a  free  liferent  annuity  to  her  of  £200  sterling),  the  said  security 
to  be  conceived  in  favour  of  my  said  spouse  in  liferent,  for  her  life- 
rent alimentary  use  allenarly,  and  of  the  said  B  and  his  foresaids, 
whom  failing,  of  the  said  D  and  his  foresaids,  whom  failing,  of  the 
To  upw  if   said  E  and  his  foresaids,  in  fee ;  Declaring  that  if  the  said  C  shall 
•«*in.         again  marry,  then  her  right  to  the  liferent  of  the  foresaid  sum  of 
money  shall  become  ipso  facto  void  and  null  in  the  same  manner  as 
if  the  said  C  bad  been  naturally  dead ;  and  in  that  event  I  appoint 
ProTtoion  in  the  Said  B  and  his  foresaids,  whom  failincr,  the  said  D  and  his  fore- 

Ueu  thereof.  .  . 

saids,  whom  failing,  the  said  E  and  his  foresaids,  to  pay  to  the  said  C 
the  sum  of  £1000  sterling,  and  that  at  the  first  term  of  Whitsunday 
or  Martinmas  after  such  subsequent  marriage,  with  interest  thereon, 
at  the  rate  of  £4  per  centum  per  annum,  from  the  said  term  till  pay- 
ment of  the  same ;  (a)  and  to  make  payment  to  {here  nnention  any 
other  provisions  to  be  paid  to  the  granter's  widow  as  eocemplified 
ProTttiona  infra,  in  Examples  4  and  6) :  And  likewise  to  pay  to  {here  specify 
any  provisions  to  the  granters  children  as  exemplified  infra,  in 
Examples  4  and  5) :  And  Thirdly,  To  make  payment  to  {here  specify 
lega^Aes,  and  then  say).  And  I  hereby  revoke  all  former  testa- 
mentary writings  made  and  executed  by  me :  And  I  reserve  full 
power  to  me  at  any  time  in  my  life  to  alter  or  revoke  these  presents 
in  whole  of  in  part :  And  I  dispense  with  the  delivery  hereof:  And 
I  CONSENT  to  the  registration  hereof  for  preservation. — In  witness 

WHEREOF,  &C. 

The  above  is  a  common  form  of  the  disposition  and  settlement^  but  it 
is  of  course  liable  to  variation,  according  to  the  situation  of  parties. 
Thus,  a  husband  and  a  wife,  or  two  sisters,  may  be  desirous  that  the 
property  of  both  should  descend  to  the  survivor,  and  this  may  be  accom- 
plished by  their  executing  a  mutual  deed  in  the  following  form : — 

(o)  If  it  ifl  intended,  instead  of  the  above  liferent  provision,  to  give  the  wife  an 
annuity,  to  be  restricted  in  the  event  of  a  second  marriage,  the  form  will  be  found 
below,  in  Example  5. 
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I 

8.  Mutual  Disposition  and  Settlement  by  two  Sisters  of  their 

Heritage  and  Movedbles.{a) 

We,  a  and  B,  only  surviving  daughters  of  the  deceased  X,  from  inductive 
our  affection  for  each  other,  have  agreed  to  grant  these  presents 
in  manner  underwritten :  That  is  to  sat,  I,  the  said  A,  do  hereby 
ASSIGN  and  DISPONE  to  the  said  B,  in  case  she  shall  survive  me,  DispMiuon. 
and  her  heirs  and  assignees  whomsoever,  my  whole  heritable  and 
moveable  estate,  of  whatever  nature  or  denomination  the  same 
may  be,  which  shall  belong  to  me  at  the  time  of  my  decease,  with 
the  whole  writs  and  evidents,  vouchers  and  securities  thereof;  And 
in  like  manner,  I,  the  said  B,  assign  and  dispone  to  the  said  A, 
in  case  she  shall  survive  me,  and  her  heirs  and  assignees  whomso- 
ever, my  whole  heritable  and  moveable  estate,  of  what  kind  and 
denomination  soever,  which  shall  belong  to  me  at  the  time  of  my 
death,  with  the  whole  writs  and  evidents,  vouchers  and  securities 
of   the  same:    And    we  do   hereby  nominate  and  appoint  the  Appoint. 

ment  of 

survivor  of  us  to  be  sole  executor  and  universal  legatory  of  such«««ntof- 
one  of  us  as  shall  predecease ;  Reserving  always  to  us,  and  each  RaMnration 

/»/tii  .1.  ..«.  1  of  power 

of  US,  full  power  at  any  time  dunng  our  joint  lives,  to  alter,  orto*it«r. 
revoke  these  presents,  in  whole  or  in  part,  as  we,  or  either  of  us, 
may  see  proper;  But  declaring  always  that  in  the  event  of 
either  of  us  exercising  the  said  reserved  power  of  alteration  or 
revocation,  these  presents  shall  thenceforth  become  and  be  null 
and  void  to  all  intents  and  purposes :  And  we  consent  to  the 
registration  hereof  for  preservation. — In  witness  whereof,  &c. 

If  it  be  intended  that  the  trustees  shall  have  wider  powers  and 
greater  privileges  than  those  above  specified,  it  will  be  necessary  to 
insert  such  in  the  deed. 

The  following  is  a  simple  form  of  the  trust^lisposition  and  settlement 
suitable  for  a  family  settlement ;  and  it  contains  only  such  powers  and 
privileges  as  are  not  conferred  upon  trustees  by  statute. 


(a] 
If  the 


(a)  It  is  inadvisable  to  adopt  the  form  of  a  mutual  will  where  it  can  be  avoided. 
le  will  makes  dispositions  of  the  estate  in  favour  of  parties  other  than  the 
testators  themselves,  difficult  questions  arise  as  to  whether  the  deed  is  merely 
testamentary,  or  is  also  contractual,  and  as  to  the  survivor's  power  of  revocation 
(see  Corrancirs  Trs,  v.  Gleny  5  F.  777).  In  the  Style  here  ^ven,  it  is  thought  that 
such  questions  will  not  arise,  seeing  that  on  the  death  of  one  testator  the  other 
becomes  fiar  of  the  whole  estate. 


600  SETTLEMENTS,  ETC.,  GRANTED   INTUITU  MORTIS 


4.  Trust  Disposition  and  Settlement  suitable  for  a  Family 

SetUeTnent 

indnctiTa  I,  A,  MEBCHANT  in  Leith,  being  desirous  of  settling  the  disposal 

Dispodtiva  of  my  means  and  estate  after  my  death,  DO  hereby  assign  and 
"**'        dispone  (aTid  if  English  property  be  included,  add  devise,  legate, 
and  bequeath)  to  B,  my  wife,  C,  my  eldest  son,  and  D,  W.S.,  Edin- 
burgh, and  such  other  person  or  persons  as  I  may  hereafter  appoint 
to  act  in  the  trust  hereby  created,  or  as  may  be  assumed  therein, 
or  the  acceptors  or  acceptor,  and  survivors  or  survivor  of  them 
(the  said  persons  being  hereinafter  denominated  '*  my  trustees "), 
and   their   assignees,  the   whole   means  and  estate  heritable  and 
moveable,  real  and  personal,  of  what  kind  or  denomination  soever, 
and  wheresoever  situated,  which  shall  belong  to  me,  or  be  at  my 
disposal,  at  the  time  of  my  death,  with  the  whole  writs,  vouchers 
and  instructions  of  and  concerning  my  said  means  and  estate ;  And 
I  hereby  appoint  my  trustees  to  be  my  sole  executors ;  But  these 
presents  are  granted  by  me  in  trust  only  for  the  purposes  after- 
PuipoMaof  mentioned,  viz. — {First),  For   payment  of  all  my  just  and  lawful 
1.  Pftyment  ^^^ts,  death-bed  and  funeral  expenses,  and  the  expenses  of  executing 
fufewT  ^^^  trust;  {Second),  That  my  trustees  shall  give  to  the  said  B, 
fnnStareto  ^7  ^^^^*  ^^  ^^®  event  of  her  surviving  me,  during  all  the  days 
^'®*  of  her  life,  so  long  as  she   shall  remain    my   widow,  the  liferent 

use  and  enjoyment  of  my  dwelJing-house,  No.  Street, 

Edinburgh,  or  of  such  other  house  as  shall  at  the  time  of  my 
death  be  my  residence  in  Edinburgh  and  belong  to  me,  together 
with  the  whole  household  furniture  and  plenishing  therein  at  the 
time  of  my  death,  including  books,  pictures,  linen,  china,  plate, 
plated  articles  and  other  household  effects,  and  after  the  death  or 
re-marriage  of  my  said  wife,  the  said  house,  furniture,  plenishing 
and  others  shall  form  part  of  the  residue  of  my  said  means  and 
8.  Liferent  estate,  and  be  disposed  of  as  after-mentioned;  {Third),  That  my 
i  «J*»«to      trustees  shall  pay  one-half  of  the  annual  income  of  the  remainder 

of  my  said  means  and  estate  to  my  said  wife  during  her  life  [and 
if  it  be  the  intention,  then  add  but  in  the  event  of  her  entering 
into  a  second  marriage,  this  provision  in  her  favour  shall  be 
restricted  to  the  annual  income  of  one-fourth  of  the  remainder  of 
my  said  means  and  estate  {or  otherwise  as  rnay  be  desired)],  said 
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income  to  be  payable  at  the  terms  of  Whitsunday  and  Martinmas 
in  each  year,  or  at  such  other  terms  as  my  trustees  may  consider 
most  suitable;  (Fourth),  That  my  trustees  shall  hold  the  whole*.  Fee  of 
residue  of  my  said  means  and  estate  (including  as  aforesaid,  but  children, 
subject  always  to  the  foresaid  liferent)  for  behoof  of  my  children, 
the  said  C  and  E,  F  and  G,  and  such  other  child  or  children  as 
may  yet  be  born  to  me,  or  such  of  them  as  may  be  alive  at  the 
time  of  my  death  in  equal  portions  if  more  than  one  shall  survive 
(or  in  such  other  proportioTis  as  the  truster  may  desire) ;  and 
my  trustees  shall  pay  over  to  each  of  the  said  C  and  E,  and  such 
other  son   or  sons  as   may  yet   be  born  to   me,  his   share  on  his  Term  of 

.     pajrment 

attaining  the  age  of  twenty-one  years,  and  to  each   of  the  said 
F  and  G,  and  such  other  daughter  or  daughters  as  may  yet   be 
bom  to  me,  her  share  on  her  attaining  said  age  or  being  married, 
whichever    of    these    events    shall    first    happen ;    but    the    said 
provisions  in  favour  of  my  said  children  shall  not  vest  until  the  Term  of 
respective  terms  of  payment  of  the  same,   and   until  the  term  of 
payment    my    trustees    shall    apply    the    free    annual    income    of  AppUcaUon 
the   presumptive    portion   of  each    child,    or  so   much  thereof  as  Jjjjjp^ 
my  trustees  may  consider  necessary   for  his,   her,   or  their  main-  ^^  of  *"^ 
tenance     and     education ;     and    notwithstanding    what    is    above  ^®***"*- 
written,    it    shall     be    in    the    power    of    my    trustees    in    their 
discretion   to    make   payment  to    any  child  out  of  the  capital  of  Power  to 
his  or  her  presumptive  portion  of  a  sum  or  sums  not  exceeding  in  ™JS^* 
whole  one-half  of  such  child's  portion,  for  his  or  her  advancement  in 
life  :  And  I  declare  that  the  issue  of  any  of  my  said  children  who  '••?•<>' , 

•^  -^  children  to 

may  predecease  the  term  of  vesting  leaving  issue,  shall  succeed  to  the  JJJJJJJ*® 
share,  both  original  and  accruing,  to  which  their  parent  would  have  •^*"* 
been  entitled  if  in  life.     [If  the  legal  rights  of  the  wife  and  children 
have  not  previously  been  discharged,  here  add:  And  I  further 
DECLARE  that  the  foresaid  provisions  in  favour  of  my  said  wife  and 
children  are  and  shall  be  in  full  of  all  that  she  or  they  could  claim 
by  or  through  mj'  decease  in  respect  of  terce  jus  relictce  and  legitim, 
or  any  other  legal  claims  competent  to  them  respectively],  and  also 
that   the   foresaid    provisions,   so   far    as    conceived,  in    favour  ofproviBioni 
or    devolving    upon    females,   shall    be    for    their    own    sole    and  femaiee  to 

.  .  ...         exclude 

separate  use,  and  shall  be  exclusive  of  the  right  of  administration,  ^"{Jj"**  • 
and    all    other    legal    rights    of  any   husband    or   husbands   they 
may   marry;    and   I   NOMINATE   and   APPOINT   my  trustees  to   be 


602 


SETTLEMENTS,  ETC.,  GRANTED   INTUITU  MORTIS 


Power  to 
Invest. 


Traeteee  to  tutors  and  cunttors  to  such  of  my  children  as  may  be  in  pupillarity 
to  chnSJwT*  ^^  minority  at  the  time  of  my  death  ;  and  I  HEREBY  confer  upon 
Powen,  Ac,  my  trustoes  the   following  powers,   privileges,  and  immunities  in 

of  tmtteee.        t    •   •  « 

addition  to  those  conferred,  or  that  may  be  conferred,  upon  gratui- 
tous trustees  by  statute — viz. :  Power  either  to  leave  the  whole  sums 
of  money,  funds  and  others  of  which  my  trust  estate  may  consist  at 
the  time  of  my  death,  in  the  securities  or  investments  in  which  the 
same  are  or  may  be  then  invested,  or  to  lend  out  and  invest  the 
same  and  the  income  and  produce  thereof,  or  any  part  thereof,  in 
the  following  securities — viz.,  upon  heritable  security  in  Scotland, 
including  securities  by  heirs  of  entail  over  policies  of  insurance  on 
the  granter's  life,  and  over  his  interest  in  the  entailed  estate,  or  upon 
the  bonds,  debentures,  debenture  stock,  preference  or  guaranteed  stock, 
shares,  or  other  securities  of  any  company  in  Qreat  Britain,  India, 
or  in  any  of  the  British  colonies  or  dependencies,  or  to  lend  the  same 
to  any  company  empowered  to  borrow  money  by  Act  of  Parliament^ 
or  to  invest  the  same  in  the  purchase  of  lands,  houses,  or  other 
heritable  property,  feu  duties,  or  ground  rents  in  Qreat  Britain ;  And 
to  SELL,  VARY,  and  TRANSFER  the  said  several  securities  and  invest- 
ments, as  often  as  my  trustees  may  think  proper ;  As  also  power  to 
SELL  and  dispose  of  all  or  any  part  of  my  said  means  and  estate^ 
and  that  either  by  public  roup  or  private  bargain,  and  for  that 
purpose  to  enter  into  articles  of  roup  and  minutes  of  sale,  to  grant 
dispositions  binding  my  estate  and  my  heirs  in  absolute  warrandice 
and  all  other  usual  clauses,  and  to  execute  all  other  deeds  which  may 
be  necessary  for  rendering  such  sales  effectual,  and  that  as  amply  as 

To  appoint  I  could  have  done  myself;  As  ALSO  power  to  appoint  factors, 
cashiers,  and  law  agents,  either  one  of  their  own  number  or  any 
other  fit  person,  and  to  allow  such  factors,  cashiers,  and  law  agents 

Trueteea  not  Suitable  remuneration  ;  Declaring  always  that  my  trustees  shall 

to  be  respon-  .  .  . 

•ibie  for  not  be  liable  nor  responsible  in  any  manner  of  way  for  any  loss  or 
damage  which  may  arise  or  be  occasioned  by  the  failure  or  de- 
preciation in  value  of  any  of  the  funds  or  securities  in  which  they 
may  invest  the  whole  or  any  part  of  the  trust  estate  under  their 
management  or  on  which  the  same  may  be  invested  when  they 
enter  on  the  management  thereof,  nor  shall  they  be  liable  either  as 
trustees  or  executors  for  omissions  or  neglect  of  management  or  for 
the  insolvency  of  debtors,  or  in  respect  of  any  appointment  of  any 
factor,  cashier,  and  law  agent  under  them :  And  I  hereby  further 


Power  to 
seU. 
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DECLARE  that  persons  transacting  with  my  trustees  shall  have  i^^^??^», 
concern  with  the  application  of  the  sums  of  money  paid  to  them  nor  J^J^tShaVe 
with  any  of  the  conditions  or  purposes   hereof,   but  shall  be  fully  5ith*appff- 
exonered  and  secured  by  the  discharges  or  other  writings  to  be  granted  moniMVid 
by  my  trustees  in  relation  to  the  premises ;  And  I  reserve  full  power 
to  alter  or  revoke  these  presents ;  And  I  dispense  with  the  delivery 
hereof :   And  I  consent  to  registration  hereof,  and  of  any  codicils 
hereto,  for  preservation. — In  witness  whereof,  &c. 


5.  Trust-Disposition  and  Settlement    (Another  form.) 

I,  A  (designation),  having  resolved  to  make  the  following  settle-  Jj^^^**^® 
ment  of  my  affairs,  do  hereby  assign  and  dispone  to  L,  M,  N,  and  DtspoaitiTe 

clauM. 

O,  and  to  such  other  person  or  persons  as  I  may  hereafter  nominate 
to  act  in  the  trust  hereby  created,  or  as  shall  be  assumed  into  the 
said  trust,  or  the  acceptors  or  acceptor,  and  survivors  or  survivor  of 
them,  as  trustees  for  the  purposes  after-mentioned  (the  said  persons 
and  their  foresaids  being  hereinafter  denominated  "  my  trustees  "),  [I] 
the  whole  means  and  estate,  heritable  and  moveable,  real  and  personal, 
of  what  kind  or  nature  soever,  or  wheresoever  situated,  which  shall 
belong  to  me,  or  of  which  I  shall  have  the  power  of  disposal,  at  the 
time  of  my  decease  ;  with  the  whole  vouchers  and  instructions,  writs, 
and  securities  of  and   concerning   my  said  estate ;   And  I   hereby 
NOMINATE  and  APPOINT  my  said  trustees  to  be  my  sole  executors ; 
But  DECLARING  that  these  presents  are  granted  by  me  IN  trust  Purpow  of 
ALWAYS  for  the  purposes  after  specified,  viz. : — In  the  first  place  i.  payment 
that  my  said  trustees  shall  pay  all  my  lawful  debts,  deathbed  and  eipenaw, 
funeral  expenses,  and  the  expense  of  executing  this  trust :  In  the  s.  Annuity 
second  place,  that  my  said  trustees  shall  pay  [m]  to  C,  my  wife,  in 
case  she  shall  survive  me,  a  free  annuity  of  £200  sterling,  during  her 
life,  and  that  at  two  terms  in  the  year,  Whitsunday  and  Martinmas, 
by  equal  portions,  beginning  the  first  term's  payment  thereof  at  the 
first  of  these  terms  which  shall  happen  after  my  death  for  the  half- 
year  succeeding,  and  so  forth  half-yearly  and  termly  during  the  life 
of  the  said  C,  with  a  fifth  part  more  of  each  termly  payment  of 
liquidate  penalty  in  case  of  failure  in  the  punctual  payment  thereof, 
and  with  interest  on  each  termly  payment,  at  the  rate  of  £5  per 
centum  per  annum,  from  the  respective  terms  of  payment  until  pay- 
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DecUntion  [nent  thereof:  Declabinq  that  if  the  said  C  shall  aefain  marry,  then 

th*t  the  ,  .  .  . 

wido^i       her  right  to  the  said  annuity  shall  become  ipso  facto  void  and  null, 
oBThe^mM.  ^^  *^®  same  manner  as  if  she  had  been  naturally  dead ;  And  in  that 
i*^tir*    event  I  appoint  the  said  trustees  to  pay  to  the  said  C  the  sum  of 
SSi'i^d  f  1000  sterling,  and  that  at  the  first  term  of  Whitsunday  or  Martin- 
mas after  such  subsequent  marriage,  with  interest  thereon,  at  the 
rate  of  £5  per  centum  per  annum,  from  said  term  till  payment  of 
the  same.     \0r  if  the  annuity  is  to  he  restricted  in  the  event  of  a 
second  mai^i^iage,  substitute  for  the  foregoing  clause  the  foUowing^ 
viz, : — To  C,  my  wife,  in  case  she  shall  survive  me,  a  free  annuity  of 
£200  sterling  during  all  the  days  of  her  life,  if  she  shall  so  long  con- 
GUue        tinue  unmarried  ;  But  if  she  shall  marry  again,  then  a  free  annuity 
Seamoant  of  £100  Sterling  (to  which  the  said  annuity  of  £200  is  hereby  in 
pj^ndpai     ^hat  event,  reduced  and  restricted),  and  that  at  two  terms  in  the 
annuiWeJ     Y^^*  Whitsuuday  and  Martinmas,  by  equal  portions,  beginning  the 
M^ent,     first  term's  payment  of  the  said  annuity  of  £200  sterling  at  the  first 
term  of  Whitsunday  or  Martinmas  after  my  decease,  and  the  first 
term's  payment  of  the  said  annuity  of  £100  sterling  at  the  first  of 
these  terms  which  shall  happen  after  such  subsequent  marriage  of 
the  said  C,  for  the  half-year  immediately  succeeding,  and  so  forth, 
half-yearly  and    termly  thereafter,  with  a  fifth  part  more  of  each 
termly    payment    of  liquidate   penalty   in   case    of  failure   in   the 
punctual    payment    thereof,    and    interest    on    each    termly    pay- 
ment,  at    the    rate    of    £5    per    centum    per    annum,   from    and 
after    the   respective   terms  of    payment    until   payment  thereof:] 
Thefurni-    And  I   direct   my   said    trustees   likewise   to  assign  and  CON- 

ture  to  be 

given  to  the  vEY   to  the   Said   0,  my   wife,  in   case   she   shall   survive  me,  the 

oeption^o?   whole  houschold  furniture  and  plenishing  of  every  description  be- 

u  to^i^to^  longing  to  me,  that  may  be  in  and  about  my  dwelling-house  at  the 

rent,  and  to  time  of  my  dcceasc,  including,  inter  alia,  books,  linen,  and  china, 

•on  in  fee.    liquors,  provisions,  and   other  household  effects  ;   EXCEPTING  ONLY 

the  whole  of  my  silver  plate,  which  I  hereby  direct  my  said  trustees 

to  ASSIGN  and  convey  to  the  said  C  in  liferent,  for  her  liferent  use 

allenarly,  and  to  ,  my  eldest  son,  in  fee  :  [Or  if  the 

widow  is  merely  to  have  the  liferent  of  the  fu/miture,  instead  of  the 

ABsiffnation  foregoing  clausCy  say — And  likewise  to  assign  and  convey  to  the 

to  the 

widow  of     said  C,  my  wife,  in  case  she  shall  survive  me,  in  liferent,  for   her 

the  Uferent  »        J  »  ♦  » 

niture'"'     liferent  use  allenarly,  the  whole  household  furniture  and  plenishing 
of  every  description  belonging  to  me,  that  may  be  in  and  about  my 
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dwelling-house  at  the  time  of  my  decease,  including,  inter  aiid, 
books,  plate,  linen,  pictures,  prints,  liquors,  china,  and  other  house- 
hold eflfects ;   OF  WHICH  furniture   and   others  I  heifeby  direct  an  of  which  an 

'  •'  inventory  1> 

inventory  to  be  made  up  and  subscribed  by  ray  said  wife  ;  declaring  ipJ'jjSSSnt. 
that  in  case  the  said  C  shall  again  marry,  the  liferent  right  hereby  u?iS**"^* 
given  to  her  in  and  to  the  said  furniture  and  others  shall  become  on*thr*** 
ipso  facto  void  and  null,  in  the  same  manner  as  if  the  said  C  had  marriage, 
been  naturally  dead,  and  that  on  the  termination  of  the  said  liferent, 
either  in  manner  above  provided  for  or  by  the  death  of  the  said  C, 
the  said  furniture  and  others  shall  form  part  of  the  residue  of  my 
said  trust-estate  and  be  disposed  of  by  the  said  trustees  accordingly.] 
[//  the  widow  tvill  have  right  to  a  separate  annuity  from  a  public 
fund,  or  if  the  husband  intends  afterwards  to  purchase  an  annuity 
on  her  life,  the  following  clause  rrvay  be  here  inseii^ed — Declaring  Deoiantion 
FURTHER  that  the  said  provisions  hereby  riven  to  the  said  C  are  in  provisions 

^  "^   ®  ,  ,  given  to  the 

addition  to,  and  over  and  above  the  annuity  to  which,  if  she  shal W^'o'' »"» 

'  "^  '  or  are  not, 

survive  me,  she  will  have  right  from  the  Widows*  Fund  of  the  Society  Jj  J^e  an°° 
of  X  (or,  that  the  annuity  to  which  the  said  C,  if  she  shall  survive  SSf^SiJe* 
me,  shall  have  right  from  the  Widows'  Fund  of  the  Society  of  X  shall  from  other 

funds. 

be  imputed  pro  tanto  in  part  of  the  said  provisions  hereinbefore  con- 
ceived in  her  favour):  And  in  case  I  shall  hereafter  purchase  an 
annuity  to  be  paid  to  the  said  C  during  her  life,  if  she  shall  survive 
me,  then  and  in  that  case  I  hereby  declare  that  such  purchased 
annuity  shall,  if  less  than  the  annuity  hereinbefore  conceived  in  her 
favour,  be  imputed  pro  tanto  in  extinction  thereof ;  or  if  equal  to  or 
greater  than  the  said  annuity,  then  the  said  purchased  annuity  shall 
be  held  entirely  to  extinguish  the  same  ;]  And  I  do  hereby  DECLARE  Declaration 
that  the  provisions  hereby  given  to  the  said  C  shall  be  accepted  of  visionsgiven 
by  her  in  full  satisfaction  to  her  of  all  terce  of  land,  jus  relictce,  and  »f?^'?"®f 

*'  ^  »•/  »  all  her  legal 

every  other  claim  competent  to  her  by  and  through  my  decease  in  Sj^Vmourn- 
any  manner  of  way,  excepting  only  her  claims  for  mournings  and  iJim'Sit. 
aliment,  to  the  first  term  of  Martinmas  or  Whitsunday  after  my 
decease,  both  of  which  are  hereby  reserved  to  her.  [But  if  there 
eodst  a  contract  of  marriage  between  the  testator  and  his  wife,  and 
if  the  anm/uity  is  to  be  given  to  her  in  addition  to  the  provisions 
in  that  contra^,  instead  of  tlie  above  declaration  {which  in  that 
case  becomes  unnecessary  from,  a  similar  on^  being  contained  in 
the  marriage  settlement),  the  following  may  be  substituted — Which 
provisions  hereby  conceived  in  favour  of  the  said  C,  my  spouse,  are 
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DecUrmtion  hereby  declared  to  be  in  addition  to,  and  over  and  above  the  several 

that  the  pro-  ,  •        i  •        i 

iriBiontare    provisions  in  her  favour  contained  in  the  contract  of  marriage  entered 
tooH^oon^  into  between  her  and  me,  dated  the  day  of  ;  which 

^1^^^.  provisions  are  to  continue  in  full  force  in  all  points,  and  from  which 
r"provi-  tli^se  presents  are  in  no  wise  to  derogate] :  [w]  In  the  third  plage, 
Jhudrtn****  that  my  said  trustees  shall  make  payment  [o]  to  R,  S,  T,  and  U,  my 
children,  and  to  any  other  child  or  children  to  be  hereafter  lawfully 
born  to  me,  or  their  lawful  issue  in  their  place  [excepting  always 
cuasegiT-  ,  my  cldcst  son,  or  such  other  son  as  shall  be  entitled 

Ing  the  pro* 

2echud?en  ^^  ^^^  rosiduc  of  my  said  estate  (a)],  the  sum  of  £10,000  sterling, 

^^uai^  *°     and  that  in  such  proportions  and  at  such  terms  as  I  may  appoint  by 

may^  ap*'  any  writing  under  my  hand ;  and  failing  such  appointment,  then  to 

^   ^^   '    said  children  born  and  to  be  born  as  aforesaid,  equally  amongst 

them  ;  and  that  at  and  upon  the  respective  terms,  ages,  and  events 

after  specified,  viz. — if  my  said  children,  born   or   to  be   born  as 

aforesaid,  or  any  of  them,  shall  at  the  time  of  my  decease  have 

Shares  to     attained  the  age  of  twenty-one  years,  then  the  share  or  shares  of  the 

be  payable  ®         .  J  J  ^ 

at  twenty-    foresaid  sum  provided  to  them,  or  to  such  one  or  more  of  them  as 

one,  or  *^  ' 

marriage,     gj^j^jj   ^[j^^   jj^ve  attained   the   said  age,   shall  become   payable  to 
him,  her,  or  them  at  the  first  term  of  Whitsunday  or  Martinmas 
thereafter ;  but  if  all  my  said  children  have  not  attained  majority  at 
the  time  of  my  death,  then  the  share  or  respective  shares  of  the 
foresaid  sum  provided  to  my  said  children,  born  and  to  be  born,  or 
to  such  one  or  more  of  them  as  shall  not  at  the  term  foresaid  have 
attained  the  said  age,  shall  in  the  case  of  sons  become  payable  to 
them  respectively  on  their  respectively  attaining  the  age  of  twenty- 
one  years,  and  in  the  case  of  daughters  on  their  respectively  attain- 
ing that  age  or  being  married,  whichever  event  shall  first  occur; 
together  with  the  interest  of  the  same,  at  the  rate  of  £5  per  centum 
per  annum,  from  the  said  respective  terms  of  payment  during  the 
Vesting  not  not- payment ;  Declaring  that  in  case  any  of  my  said  children  born 
Srms^      and  to  be  born  as  aforesaid  shall  die  before  me,  or  before  attaining 
JJ5"  g°hVof  ^^^  ^^  ^g®  without  leaving  issue,  then  both  the  original  share  or 
toa<^esoe'  shares  of  the  child  or  children  so  dying,  and  the  share  or  shares 
snrvivors.     accrcscing  to  him,  her,  or  them  by  virtue  of  the  present  clause,  shall 

(a)  In  the  case  of  a  bond  of  provision  in  virtue  of  an  entail,  the  exception  may 
be  as  follows  : — *^  Ezceptinf;  always  ,  my  eldest  son,  succeeding  to 

'*  the  estate  of  X,  or  such  other  son  as  shall,  through  the  failure  of  the  heirs 
''  prior  to  him,  succeed  to  the  said  estate,  before  the  term  of  payment  hereinafter 
*'  specified  of  the  provision  intended  for  him." 
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accresce  to  the  survivors  or  survivor  of  my  said  children  (excepting 
always  my  said  eldest  son,  or  such  other  sod  as  shall  be  entitled  to 
the  residue  as  aforesaid,  so  long  as  a  child,  or  issue  of  a  child,  other 
than  such  eldest  son  or  other  son  aforesaid,  shall  survive),  and  shall 
be  divided  equally  among  them,  if  more  than  one,  and  shall  be 
payable  at  and  upon  the  same  terms,  ages,  or  events  as  hereinbefore 
directed  with  reference  to  his,  her,  or  their  original  share  or  shares ; 
Providing,  nevertheless,  that  in  case  the  child  or  children  soTheiBsue 

of  tach  M 

dyincf  shall  have  left  lawful  issue,  such  issue  shall  be  entitled  to  the  predeoewe 

'f      f^  '  ^  ^  to  receive 

share  or  shares,  both  original  and  accrescing,  of  the  foresaid  sum  of  *|^^.^ 
-money  to  which  their  deceased  parent  or  parents  would  have  been  ■**•"■♦ 
entitled  had  he  or  they  survived  me  and  attained  said  age ;  and  the 
same  shall  become  payable  to  such  issue  at  the  first  term  of  Whit- 
sunday or  Martinmas  after  my  decease,  or  the  decease  of  their  parent 
or  respective  parents,  whichever  of  these  events  shall  happen  last  - 

And  further,  it  shall  be  in  the  power  of  the  said  trustees  in  their  ProvitioM 

for  main- 
discretion  to  pay  and  apply  the  income  of  such  share  or  shares  of^°*"«e»n<^ 

the  foresaid  sum  as  shall  not  have  become  payable  as  aforesaid  for  °JiiJ|Jen. 

and  towards  the  maintenance  and  education   of  such  of  my  said 

children  as   shall  presumptively  be   entitled   to  the  said  share  or 

shares,  until   the  same  respectively  shall  become  payable  to  them ; 

and  to  apply  and  dispose  of  any  parts  of  the  share  or  shares  of  Power  to 

the  foresaid  sum  provided  to  such  of  my  said  sons  born  and  to  be  oj  ^« . 

^  •^  tharei  for 

bom  as  shall  be  under  the  said  age  of  twenty-one  years  complete,  y^*™int 
for  apprenticing  or  placing  him  or  them  in  any  profession,  business,  world. 
or  employment,  or  for   his  or  their  instruction   therein,  or  other- 
wise for  his  or  their   benefit   or  advancement  in  the  world,  not- 
withstanding such   share   or  shares  shall   not   then   have    become 
payable :  And  it  is  hereby  declared  that  in  case  I  shall  during  my  sumB  paid 
life  advance  or  pay  any  sum  or  sums  of  money  for  or  to  any  of  my  Jf**2^'*^ 
said  sons,  bom  or  to  be  bom,  for  their  benefit  or  advancement  in  S2uicted? 
the  world,  or  for  or  to  any  of  my  daughters,  bom  or  to  be  bom,  on 
her  or  their  marriage  or  respective  marriages,  and  for  which  I  shall 
have  taken  vouchers  from  him,  her,  or  them,  or  debited  him,  her,  or 
them  under  my  hand  in  any  account-book   or  writing,   the  same 
shall  be  deducted,  without  interest,  from  his,  her,  or  their  share  or 
respective  shares  of  the  foresaid  sum,  and  he,  she,  or  they,  or  his, 
her,  or  their  issue,  shall  be  entitled  to  ask  and  receive  the  balance 
only  of  the  said  share  or  respective  shares :  And  in  respect  the  said 
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T  has  already  received  from  me  the  sum  of  £500  sterling,  I  do 

hereby  direct  the  same  to  be  deducted,  without  interest,  from  his 

DecUrfttion  share  of  the  foresaid  sum  :    Which  provisions  above  written,  con- 

Jrein  f^r    ^^^^^^  ^^  favour  of  my  said  children,  shall  be  accepted  of  by  them, 

cuimi.***^   and  the  same  are  hereby  declared  to  be,  in  full  of  all  legitim,  or 

others  whatsoever,  which  they  or  any  of  them  can  ask  or  demand  by 

and  through  my  decease,  or  by  and  through  the   death   of  their 

mother  {or  by  virtue  of  the  contract  of  marriage  betwixt  her  and 

me,  or  of  bonds  of  provision   formerly  granted  by  me)  or  in  any 

DeciATftUon  other  manner  of  way  :    And  further,  I  do  hereby  PROVIDE  and 

that  if  the  "^  .  .  ^ 

repudiulte     DECLARE  that  in  case  any  of  my  said  children  shall  repudiate  this 

men't!*th«y   Settlement,  and  claim  their  legal  rights  in  place  of  the  sums  hereby 

only  thrir^*  provided   to  them  respectively,  or  shall  by  any  means  prevent  this 

TiBiont.       settlement  from  taking  effect,  in  whole  or  in  part,  then  such  child 

or  children  shall  forfeit  all  right  to  any  share  or  shares  of  that  part 

of  my  estate  and  effects  which  I  may  freely  dispose  of  by  law,  and 

they  shall  have  right  only  to  their  respective  legal  rights  ;  And  the 

share  or  shares  of  such  child  or  children  shall  in  that  event  accresce 

and  belong  equally  to  my  other  children  and  the  issue  per  stirpes  of 

my  other  children  predeceasing  as  aforesaid  who  shall  abide  by  this 

settlement,  and  accept  of  the  provisions  herein  contained,  in  the  same 

manner  and  to  the  same  effect  as  if  such  child  or  children  so  repudiate 

ing  had  predeceased  the  term  of  vesting  of  said  share  or  shares  with- 

oeneiai       ^^^^  issue  :  [/>]  And  LASTLY,  after  fulfilling  the  whole  of  the  foresaid 

Ktui^ff       purposes  of  trust,  I  DIRECT  my  said  trustees  to  pay,  assign,  and 

•idett4K>ii.    DISPONE  the  free  residue  and  remainder  of  my  estate,  heritable  and 

moveable,  real  and  personal  (but  under  burden  always  of  the  said 

annuity  to  the  said  C,  and  of  her  liferent  of  the  said  furniture  and 

others  above  specified,  in  case  she  shall  be  alive  at  the  time),  to  the 

said  ,  my  eldest  son,  whom  failing  by  his  predeceasing  me 

to  his  issue  ;  whom  failing,  to  my  whole  children,  living  at  my  death, 

and  the  issue  of  any  child  who  may  have  predeceased  me  equally 

per  stirpes  among  them :  \q\  And  I  hereby  nominate  and  appoint 

my  trustees  to  be  tutors  and  curators  of  such  of  my  children  as  may 

KeMrration  be  in  pupillaiity  or  minority  at  the  time  of  my  death :  And  I  hereby 

alter.  RESERVE  to  myself  fuU  powcr  at  any  time  of  my  life  to  alter  or  revoke 

DiBpensa-     thcse  presents,  in  whole  or  in  part,  as  I  shall  think  proper:  And  I  Dis- 

tion  with  ,  , 

deUvery.      PENSE  with  delivery  hereof:  And  I  consent  to  the  registration  hereof, 
and  of  any  codicils  hereto,  for  preservation. — In  witness  whereof,  &c. 
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6.  Clauses  of  Provlsioii  to  Children  to  be  inserted  in  Trust 

Settlements. 

(A.)  Provision  to  the  Children  jointty,  payable  at  the  first  term  of 
Whitsunday  or  Martinm/xs  after  the  Testator's  death.{a) 

To  R,  S,  and  T,  my  younger  children,  the  sum  of  £2000  sterling,  guum 

glvlBg  the 

equally  among  them  {pr^  in  the  following  proportions,  viz. — to  Rprorision 
£1000,  to  S  £500,  and  to  T  £500  sterling),  and  that  at  the  first  term  of  «|»£jj«°. 
Whitsunday  or  Martimnas  after  my  decease,  with  a  fifth  part  more  JJ^J^ruin 
of  liquidate  penalty  in  case  of  failure,  and  the  interest  of  the  said  p'°p°'**<*"- 
sum,  at  the  rate  of  £5  per  centum  per  annum,  from  the  said  term  of 
payment  until  payment  thereof:   Declaring  that,  in  case  any  of  with  right 

.of  MCr68* 

my  said  children  shall  predecease  me  without  leaving  lawful  issue,  oenoe  to 
then  the  share  or  shares  of  the  foresaid  sum  provided  or  intended  for  ^^^w, 
the  child  or  children  so  predeceasing  shall  accresce  to  the  survivor  or 
survivors,  equally  among  them,  share  and  share  alike  {or,  and  be 
divided  among  them  pro  rata,  proportionally  to  the  respective  shares 
hereby  given  to  such  survivors),  and  the  same  shall  become  payable 
to  him  or  them  at  the  said  first  term  of  Whitsunday  or  Martinmas 
after  my  decease  :  Providing,  nevertheless,  that  if  the  child  or  Md  to  the 

iMue  of  lach 

children  so  dying  shall  have  left  lawful  issue,  such  issue  shall  be  m  prede- 
entitled  to  such  share  or  shares,  both  original  and  accrescing,  as 
their  deceased  parent  or  parents  would  have  been  entitled  to  if 
alive. 

(B.)  Provisions  to  Children  severally.{b) 

To  R  the  sum  of  £2000  sterling,  payable  at  the  first  term  ofcuoMs 

Kiving^ 

Whitsunday  or  Martinmas  after  my  decease,  with  the  interest  of  the  i.  Acapiui 
said  sum,  at  the  rate  of  £5"  per  centum  per  annum,  from  the  said  ^gj^^pjj* 
term  of  payment  during  the  not-payment  thereof.     Item,  to  S,  the  SZSh?'^* 
like  sum  of  £2000  sterling,  and  that  at  the  first  term  of  Whitsunday  «•  a  apit^i 

o»  •'  fnmtoa 

or  Martinmas  after  my  decease,  if  he  shall  then  have  attained  the  age  J||ueattti« 
of  twenty-one  years  complete  ;  but  if  he  shall  not  then  have  attained  JSlfh^or  »t 

twenty-one, 

(a)  This  clause  may  be  eubatituted  for  the  clause  from  [o]  to  [p\,  in  Example  5,  maintra- 

Mvnrn.  <^oe  and 

(6)  Provisions  may  be  given  to  the  children  individually,  in  any  of  the  forms  the  mean- 
exemplified  under  the  head  of  legacies ;  and  to  these  we  therefore  refer  as  other  time, 
styles  of  such  provisions.      The  form  of  provision  here  given  may  be  substituted 
for  the  clause  trom  [o]  to  [p],  in  Example  5,  9upni, 

JUR.  s. — I.  39 
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that  age,  then  at  the  first  term  of  Whitsunday  or  Martinmas  after  he 
shall  have  attained  the  said  age,  with  the  interest  of  the  said  sum,  at 
the  rate  aforesaid,  from  the  said  term  of  payment  until  payment 
thereof:  And  until  the  said  provision  shall  become  payable,  the  said 
trustees  shall  out  of  the  said  provision  or  inoome  thereof  maintain, 
clothe,  and  educate  the  said  S  in  a  manner  suitable  to  his  station  (or, 
shall  pay  and  apply  a  sum,  not  exceeding  £60  per  annum,  for  and 
towards  the  maintenance  and  education  of  the  said  S) :  And  it  shall 
be  in  the  power  of  the  said  trustees,  at  their  discretion,  to  apply  and 
dispose  of  any  part  of  the  foresaid  provision  conceived  in  favour  of 
the  said  S,  not  exceeding  the  sum  of  £500  sterling,  for  the  purpose 
of  placing  him  out  in  any  profession,  business,  or  employment,  or 
otherwise  for  his  benefit  or  advancement  in  the  world,  notwith- 
standing the  said  provision  shall  not  have  become  payable  to  him  as 
8.  A  capital  aforesaid.     Item,  to  T,  my  eldest  daughter,  in  the  event  of  her 

■am  to  a  . 

^iw^^r>     marrymg,  the  sum  of  £1000  sterling,  payable  at  the  first  term  of 


riiig?  with  Whitsunday  or  Martinmas  after  her  marriage,  with  a  fifth  part  more 

SuttSn?^  of  liquidate  penalty  in  case  of  failure,  and  interest,  at  the  rate  afore- 

to  tMt  on'  said,  on  the  said  principal  sum  from  the  said  term  of  payment  during 

sum  if  the  the  not-paymcut  thereof;  And  so  lonir  as  the  said  T  shall  continue 

dOMDOt  , 

marry.  Unmarried,  I  direct  the  trustees  to  pay  to  her  a  free  annuity  of  £30 
sterling,  and  that  at  two  terms  in  the  year,  Whitsunday  and  Martin- 
mas, by  equal  portions,  beginning  the  first  term's  payment  of  the  said 
annuity  at  the  first  of  these  terms  after  my  decease  for  the  half-year 
succeeding,  and  so  forth  half-yearly  and  termly  during  the  life  of  the 
said  T,  or  so  long  as  she  shall  continue  unmarried ;  And  in  case  the 
said  T  shall  not  marry,  she  shall  have  full  power  to  dispose,  by  a  will 
or  settlement  to  be  executed  by  her,  of  any  part  of  the  foresaid  pro- 
vision hereby  conceived  in  her  favour,  not  exceeding  £500  sterling,  to 
and  in  £a.vour  of  such  person  or  persons  as  she  may  think  fit,  to  whom 
4.  Annuity  the  trustecs  shall  make  payment  of  the  same  after  her  death.  Item, 
daughter,  to  U,  my  sccond  daughter,  during  her  life,  an  annuity  of  £100 
sterling,  payable  at  two  terms  in  the  year,  Whitsunday  and  Martin- 
mas, by  equal  portions,  beginning  the  first  term's  payment  thereof  at 
the  first  of  these  terms  after  my  decease  for  the  half-year  succeeding, 
and  so  forth  half-yearly  and  termly  thereafter  during  the  life  of  the 
said  U,  with  the  interest,  at  the  rate  aforesaid,  of  each  half-yearly 
portion  from  the  respective  terms  of  payment  during  the  not-payment 
of  the  same :  And  after  the  decease  of  the  said  U,  my  daughter,  the 


GENERAL   DISPOSITIONS   AND   SETTLEMENTS  611 

said  trustees  shall  make  payment  to  the  child  or  children  to  be  law-  Andftoapi- 

Ud  Bum  to 

fully  procreated  of  her  body  of  the  sum  of  £2000  sterling,  and  that  m  her  chud- 

•^   *  •'  ,  ,  ten,  to  be 

such  proportions  and  at  such  terms  as  the  said  U  may  appoint  by  a  divided  by 
writing  under  her  hand;    and  failing  such  appointment,  the  same  }5J5J^*°^jj 
shall  be  payable  to  the  said  children  in  the  shares,  at  the  terms,  and  bepid?to^ 
under  the  declaration  after-mentioned,  viz. — If  there  shall  be  more  eqiuUj, 

at  twenty* 

than  one  child,  equally  among  them ;  and  if  but  one,  then  to  such  one,  or 
child;  the  shares  of  the  daughters  to  be  paid  to  them  on  their 
respectively  attaining  the  age  of  twenty-one  years,  or  on  their 
respective  marriages,  whichever  shall  first  happen ;  and  the  shares  of 
the  sous  to  be  paid  to  them  on  their  respectively  arriving  at  the  age  of 
twenty-one  years;  the  same  to  be  so  paid  in  case  such  children  shall 
attain  the  said  age,  or  be  so  married,  after  the  decease  of  the  said  U ; 
but  as  to  such  of  them  as  shall  arrive  at  the  said  age  or  be  married 
in  the  lifetime  of  the  said  U,  the  payment  of  their  shares  shall  be 
made  at  the  first  term  of  Whitsunday  or  Martinmas  after  her 
decease  ;  Declaring  that  if  any  of  such  children,  being  sons,  shall  with  right 
die  under  the  said  age  of  twenty-one  years,  and  without  leaving  law-  oenoe  to  the 
ful  issue,  or  being  daughters,  under  the  said  age  and  unmarried,  then 
the  shares  of  the  foresaid  sum,  both  original  and  accrescing,  provided 
Of  intended  for  the  children  so  dying,  shall  accresce  to  the  survivor 
or  survivors,  equally  among  them,  and  shall  become  payable  at  such 
times  as  their  original  shares  are  above  directed  to  become  payable ; 
Declaring  always  that  the  lawful  issue  of  any  predeceasing  child 
:shall  succeed  to  the  share,  both  original  and  accrescing  to  which  their 
parent  would  have  become  entitled  had  he  attained  said  age,  or,  being 
a  daughter,  had  married ;  And  the  said  trustees  shall,  after  the  decease 
of  the  said  U,  my  daughter,  pay  and  apply  the  interest  of  such  of  the 
shares  of  the  said  sum  as  shall  not  have  become  payable,  by  virtue  of 
the  appointment  of  the  said  U  or  of  these  presents,  or  so  much  thereof 
as  may  He  necessary,  towards  the  maintenance  and  education  of  the 
children  presumptively  entitled  to  the  same,  and  that  till  the  said 
ishares  respectively  shall  become  payable  to  them. 
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7.  Clauses  settUngr  Residue,  to  he  inserted  in  Trust  Setdementa. 

(A.)  Clause  giving  the  Residue  to  the  Oranter's  Children 

ai  Majority  or  Mai'riage.(a) 

And  lastlt,  with  regard  to  the  free  residue  of  my  said  estate, 
I  appoint  my  said  trustees  to  pat  and  CONYET  the  same  to  and  in 
favour  of  the  said  R,  S,  T,  and  U,  and  any  other  lawful  child  or 
children  to  be  hereafter  bom  to  me  (excepting  always  the  said  , 

my  eldest  son,  or  such  other  son  as  shall,  at  the  term  of  payment 
herein  specified  of  the  share  of  the  said  residue  intended  for  him,  be 
found  to  have  succeeded  to  my  said  lands  and  estate  of  X),  equally 
among  them,  if  more  than  one  (or,  if  desired,  in  such  a  manner  that 
each  of  my  sons  shall  receive  double  the  share  of  each  of  my 
daughters) ;  and  if  there  shall  be  but  one  such  child,  then  to 
Iitad~r*  P*y  ^^^  convey  the  whole  to  such  child ;  the  share  or  shares 
or  mani!H«.  ®^  ^^^  daughter  or  daughters  to  become  vested  in  her  or 
them  respectively  on  her  or  their  respectively  attaining 
the  age  of  twenty-one  years,  or  being  married,  whichever  event  shall 
first  happen  ;  and  the  share  or  shares  of  the  son  or  sons  to  become 
vested  in  him  or  them  respectively;  on  his  or  their  respectively 
attaining  the  age  of  twenty-one  years  ;  and  to  be  paid  and  conveyed 
at  the  respective  ages  and  times  aforesaid  to  such  of  my  said 
children  as  shall  arrive  at  or  attain  the  same  after  my  decease  ;  but 
as  to  such  of  them  as  shall  arrive  at  or  attain  the  respective  ages 
and  times  aforesaid  in  my  lifetime,  then  his,  her,  or  their  share  or 
shares  shall  be  paid  and  conveyed  to  him,  her,  or  them  as  soon  as 
with  right  convenient  after  my  decease  :  And  I  do  hereby  declare  that  if  any 

ofaccres-  •'         ^  ^  "^  f 

the  ror?  ^^®  ^^  more  of  ray  said  children  shall  die  before  his,  her,  or  their 
^^^"*  share  or  shares  shall  have  vested  as  above  provided  without  leaving 
lawful  issue,  then  his,  her,  or  their  share  or  shares  shall  accresce  to 
the  survivors  or  survivor,  equally  amongst  them  (or,  if  desired,  in 
such  manner  that  each  son  shall  receive  double  the  share  of  each 
daughter) ;  and  the  same  shall  become  vested  and  payable  at 
such  time  or  times  as  his,  her,  or  their  original  share  or  shares 
are  hereby  directed  to  become  vested,  and  payable,  as  aforesaid: 


(a)  This  clause  may  be  substituted  for  the  clause  between  [p]  and  [q],  in 
Example  5,  iupra. 
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But  declaring  that  in  case  any  one  or  more  of  my  said  children 
shall  die  before  the  said  share  or  shares  intended  for  him,  her,  or 
them  respectively  shall  vest,  leaving  lawful  issue,  such  issue  shall  be 
entitled  to  the  share  or  shares,  whether  original  or  accrescing,  to 
which  their  parent  or  respective  parents  would  have  been  entitled  if 
he,  she,  or   they  had   lived  to  acquire   a  vested  interest  therein; 
such  share  or  shares  to  be  payable  to  such  issue  respectively  at  the 
first  term  of  Whitsunday  or  Martinmas  after  my  death,  or  the  death 
of  their  parent  or  respective  parents,  whichever  event  shall  happen 
last :  And  further,  I  appoint  the  said  trustees  to  pay  and  apply  ^^^S^ 
the  income  of  the  share  or  shares  of  such  of  my  said  children  as  shall  *•»"<»• 
not  have  acquired  a  vested  interest  therein  (or  say^  to  pay  and  apply 
a  sum  not  exceeding  £100  per  annum  each,  out  of  the  income  of  the 
share  or  shares  of  such  of  my  children  as  shall  not  have  acquired  a 
vested  interest  therein),  for  or  towards  his,  her,  or  their  mainten- 
ance and  education  respectively,  until  the  same  respectively  shall 
become  vested  and  payable  as  aforesaid  :  Declaring  that  it  shall  be  ^o^^fo 
lawful  to  and  in  the  power  of  my  said  trustees,  at  their  discretion,  ^JJJJ'^S^JJ 
to  apply  and  dispose  of  any  part  or  parts  of  the  presumptive  share  ^e^'i^. 
or  shares  for  the  time  being  of  any  son  or  sons  under  the  age  of  i?the"^*'' 
twenty-one  years,  of  and  in  the  residue  aforesaid,  for  placing  him  or 
them  out  in  any  profession,  business,  or  employment,  or  for  his  or 
their  instruction  therein,  or  otherwise  for  his  or  their  benefit  or 
advancement  in   the  world :    And  in  case  all   my   said  children  Proviiion 

*'  for  the  CMe 

(except   the   said  ,  or  the   son  who  shall   he^JJ^f*^*** 

entitled  to  my  said  lands  and  estate  of  X),  shall  die  without  any  of  *^^**'*°* 
them  having  acquired  a  vested  interest  in  the  said  residue  and  with- 
out leaving  lawful  issue,  then  I  appoint  the  said  trustees  to  PAY  and 
CONVEY  the  same  to  and  in  favour  of  the  said  ,  or 

the  son  who  shall  so  be  entitled  to  succeed  to  my  said  lands  and 
estate  of  X,  and  his  heirs  or  assignees. 

(B.)  Another  Form  of  the  Clause,  giving  the  Residue  to  the 
Oranter's  Children  at  Majority  or  Marria/ge.{a) 

And  LASTLY,  the  residue  of  my  said  estate,  heritable  and  moveable, 
hereby  conveyed,  shall  be  held  and  retained  by  my  said  trustees  for 

(a)  This  clause  ma^  be  substituted  for  the  preceding  form  (A),  or  for  the 
clause  from  [p\  to  [9],  in  Example  6,  su^ck. 
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ProrMonof 
the  raridne 
to  the 
chlldreii 
allTe  ftt  the 
teeUtor's 
deftth,  who 
■haU  attain 
twen^Kme, 
or  be 
married. 


Provltloii 
for  main- 
tenanoe. 


behoof  of  such  of  my  lawful  children  (excepting  always  the  said 

,  my  eldest  son,  or  such  other  son  as  shall,  at  the  term  of  pay- 
ment herein  mentioned  of  his  share  of  the  said  residue,  have  succeeded 
to  my  said  lands  and  estate  of  X),  as,  being  a  son  or  sous,  shall  at  the 
time  of  my  death  have  attained  or  shall  afterwards  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  or  daughters,  shall  then  have 
attained  or  shall  afterwards  attain  the  like  age,  or  be  married  under 
that  age,  and  that  equally  among  them,  if  there  shall  be  more  than 
one  (or,  in  such  a  manner  and  so  as  that  the  son  or  each  of  my 
sons  shall  receive  double  the  share  of  the  daughter  or  each  of  my 
daughters),  and  if  there  shall  be  but  one  such  child  who  shall  attain 
the  said  age,  or  being  a  daughter,  shall  marry  under  that  age,  then 
such   child  shall  receive  the  whole;   But  declaring  that  if  any 
one  or  more  of  my  said  children  shall  die  before  me  or  before  the 
share  or  shares  intended  for  him,  her,  or  them  shall  have  become 
vested,  leaving  lawful  issue,  such  issue  shall  be  entitled  to  the  share 
or  shares,  both  original  and  accrescing,  which  their  parent  or  respec- 
tive parents  would  have  taken  bad  he,  she,  or  they,  survived  me  and 
attained  said  age,  and  the  same  shall  become  payable  and  transfer- 
able to  them  at  the  first  term  of  Whitsunday  or  Martinmas  after 
the  time  at  which  such  share  or  shares  would  have  become  payable 
to  their  parent  or  parents,  if  in  life  :  And  I  appoint  my  said  trustees 
to  PAT  and  CONVEY  the  residue  foresaid  accordingly  as  soon  as  cir- 
cumstances will  permit :  And  further,  I  appoint  my  said  trustees 
to  PAT  and  APPLT  {pr  say,  to  pay  and  apply  a  sum  not  exceeding 
£100  pec  annum  out  of)  the  income  of  the  presumptive  share  or 
shares  for  the  time  being  of  the  child  or  children  who  shall  not  have 
attained  the  age  or  time  foresaid,  of  and  in  the  said  residue,  for  or 
towards  the  maintenance  and  education  of  such  child  or  children 
respectively,  until  he,  she,  or  they  shall  acquire  a  vested  interest 
therein,  or  die,  whichever  event  shall  first  happen.     (Insert  here,  if 
desired,  clauses  empowering  the  trustees  to  apply  the  presumptive 
shares  for  fitting  out  the  children  in  the  world,  and  providing  for 
the  case  of  the  death  of  aU  the  children,  as  in  Example  (A),  supra.) 
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CC.)  Clause  giving  the  Residue  to  the  Oranter's  Children  when 

the  youngest  attains  Majority. {a) 

And  lastly,  I  direct  my  said  trustees  to  pay  and  convey  the  cuma© 

.  giving  the 

free  residue  of  my  said  estate  to  the  lawful  children  of  my  body  JJJ|^««  *« 
who  shall  be  alive  when  the  youngest  of  them,  or  of  the  survivors  J^JIu  b? " 
of  them,  shall  attain  the  age  of  twenty-one  years  complete,  and  Jie^* '^***° 
that  equally  between  them,  if  there  shall  be  more  than  one;  but  attains 

,  twenty-one. 

if  there  be  but  one  child  who  shall  attain  the  said  age,  or  if  the 
elder  child  or  children  shall  die  before  the  youngest  shall  attain  the 
age  foresaid,  then  the  whole  to  such  child  on  his  or  her  attaining 
the  age  of  twenty-one  years :   And  I  do  hereby  declare  that  in  Deda»tion 
case  any  one  or  more  of  my  said  children  shall  die  before  the  said  Jj^^' 
residue  shall  become  payable  as  aforesaid,  leaving  lawful  issue,  who  Sha?fSSf 
shall  be  living  at  the  foresaid  time  of  payment,  then  such  issue  pannu' 
shall  be  entitled  to  the  share  or  respective  shares,  both   original 
and  accrescing  to  which  his,  her,  or  their  parent  or  parents  would 
have  been  entitled  if  alive;  And  I  appoint  my  said  trustees  to 
PAY  and  CONVEY  the  same  to  him,  her,  or  them  accordingly :  And 
until  the  said  residue  shall  become  payable  as  aforesaid,  I  appoint 
my  said  trustees  to  PAY  and  apply  the  income  of  the  presumptive 
share  or  shares  for  the  time  being  of  my  said  child  or  children,  or 
of  their  issue  as  aforesaid  of  and  in  the  said  residue,  or  such  part 
or  parts  thereof  as  they  shall  think  fit,  for  and  towards  the  main- 
tenance and  education  of  such  child  or  children  or  of  their  issue 
as  aforesaid  respectively,  until  he,  she,  or  they  shall  acquire  a  vested 
interest  therein,  or  die,  whichever  event  shall  first  happen  ;  Declar-  Power  to 

.      ,•  apply  the 

ING  that  it  shall  be  in  the  power  of  the  said  trustees,  at  their  discre-  iweeumptive 

^  '  sharei  of 

tion,  to  apply  and  dispose  of  any  part  or  parts  of  the  presumptive  J£jjJ°"  '** 
share  or  shares  of  any  son  or  sons,  or  of  their  issue  as  aforesaid,  of  mraTS?  the 
and  in  the  residue  foresaid,  for  placing  him  or  them  out  in  any 
profession,  business,  or  employment,  or  for  his  or  their  instruction 
therein,  or  otherwise  for  his  or  their  benefit  or  advancement  in  the 
world,  notwithstanding  such  share  or  shares  shall  not  have  become 
payable  as  aforesaid.  (//  advances  are  to  be  allowed  to  any 
daughter  who  Tnay  marry  before  the  vesting  of  her  share,  here 

(a)  This  clause  may  be  substituted  for  either  of  the  preceding  Examples  (A) 
or  (B),  or  for  the  clause  from  [p]  to  [q\  in  Example  5,  8upra, 
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proTtaioii  i/nsert  ike  necessary  clause):  And  in  case  all  my  said  children 
ofSfthe**^®^*^'^  die  before  attaining  the  age  of  twenty-one  years,  or,  if 
chudren.  ^^y  q£  them  shall  attain  that  age,  in  case  the  whole  of  them 
shall  die  before  the  youngest  shall  attain  the  age  of  twenty-one 
years,  and  without  leaving  lawful  issue,  then  I  appoint  the  said 
trustees  to  pat  and  convey  the  said  residue  to  and  in  favour  of 
Q,  and  his  heirs  or  assignees  whomsoever. 


(D.)  Clause  giving  the  Residue  to  an  Eldest  or  only  Son  at  the 
Age  of  Twenty-five^  with  a  Destination-Over,  (a) 

ProTiiion  And  lastlt,  with  regard  to  the  residue  of  my  said  estate,  I 

of luB  ^_ 

lesidne  to  a  APPOINT  mv  Said  trustees  to  hold  and  retain  the  same  until  F,  my 

■on,  when  "^  "^ 

twent?!flJe  ^^^y  (p^  eldest)  son,  shall  attain  the  age  of  twenty-five  years,  and 

b^Menof    ^^  ^^^  upou  his  attaining  that  age,  I  direct  my  said  trustees  to 

'    PAY  and  CONVEY  the  whole  of  the  said  residue  to  him,  provided  he, 

the  said  F,  shall  give  such  security  and  execute  such  deeds  and 

obligations  as  shall,  to  the  satisfaction  of  my  said  trustees,  sufficiently 

secure  the  regular  payment  of  the  annuities  foresaid,  if  the  same 

AUowanoe    shall  then  be  due  and  payable :  And  in  case  the  said  F  shall  not  have 

to  the  son,  ^  •*■    " 

^ine        attained  the  age  of  twenty-five  years  at  the  time  of  my  decease, 

twentj-flve,  ^j^^  ^^  trustees  shall  pay  and  apply   out  of  the  income  of  the 

said  residue,  for  and  towards  the  maintenance  and  education  of  the 

said  F,  any  sum,  not  exceeding  £200  per  annum,  until  he  attain 

the  age    of    twenty-one  years;    and    after  he   shall   have  attained 

that  age,  and  until  he  shall  have  completed  his  twenty-fifth  year, 

any  sum,  not  exceeding  £300  per  annum,  as  the  said  trustees  may 

and  if  he  die  deem  suitable  to  his  situation:  And  in  case  the  said  F  shall  die 

twenty.flve,  without  attaining  the  age  of  twenty-five  years,  I  direct  my  said 

MllaUyat    trustces  to  PAY  and  CONVEY  the  said  residue  to  the  lawful  children 

majority;     of  the  Said  F,  who  shall  attain  the  age  of  twenty-one  years,  equally 

among  them,  if  there  shall  be  more  than  one;    but  if  there  shall 

be  but  one  such  child  who  shall  attain  the  age  of  twenty-one,  then 

the  whole  to  such  child,  the  same  to  be  so  paid  and  conveyed  at 

and   upon   his,  her,  or  their   respectively  attaining  the   said  age : 

(a)  This  clause  may  be  substituted  for  any  of  the  three  preceding  Examples, 
(A),  or  (B),  or  (C),  or  for  the  clause  from  [p]  to  [g],  in  Example  6,  «tf|>ra.  The 
result  here,  owing  to  the  form  of  the  gift  and  of  the  destination-over,  is  that 
vesting  in  F  is  suspended  until  he  attains  the  age  of  twenty-five. 
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And  until  such  child  or  children  respectively  shall  attain  the  age 
of  twenty-one  years,  I  appoint  my  said  trustees  to  pay  and  apply  with 

1       •  ■  •  •  pvovlsioQ 

the  income  of  the  share  or  shares  provided  or  intended  for  him,  her,  'or  their 

*■  main* 

or  them  respectively  for  and  towards  his,  her,  or  their  maintenance  *«nwioe. 
and  education  respectively :  And  in  case  there  shall  be  no  lawful  if  the  eon 
child  of  the   said   F  livincf  at  his   decease,  or  born  thereafter,  oriwue, 
there  being  one  or  more  such  child  or  children,  in  case  he,  she,  or  *J« '^^"« 
they  shall  die   without  attaining  the   age   or  respective    ages    of  •***"*•'' 
twenty-one    years,    and    without   leaving    lawful    i8sue,(a)    then   I 
APPOINT  the  said  trustees  to  pay  and  convey  the  said  residue  to 
and  in  favour  of  Q,  whom  failing,  his  heirs  whomsoever ;  Provided 
ALWAYS   that   the  person   or   persons    to    whom   the   said    residue 
shall  be  conveyed  shall  give  the  security  and  execute  the  deeds  and 
obligations  above   mentioned.       {Or  if  it   be  meant  to  give  ^A^  or  to  the 

.  -  next  eon. 

residue  to  the  second  son,  on  the  failure  of  the  eldest,  then  the 
clauae  wiU  be  expressed  in  these  terms: — To  G,  my  second  son, 
at  and  upon  his  attaining  the  age  of  twenty-five  years,  whom  failing 
without  attaining  the  said  age,  to  his  child  or  children,  payable  at 
the  same  periods,  and  under  the  same  conditions,  provisions,  and 
declarations  in  all  respects,  as  are  above  mentioned  with  regard  to 
the  succession  of  my  eldest  sou,  and  his  child  or  children.) 


(E.)  Clause  giving  the  Residue  to  a  Daughter  at  Majority  or 

Marriage.Q)) 

And  LASTLY,  my  said  trustees  shall,  out  of  the  income  of  my  said  Provisioii 

for  nudnten* 

estate,  PAY  and  apply  the  sum  of  £100  a-year  to  and  for  the  main-  »noe  mi 

•^  twentf-one, 

tenance  and  education  of  F,  my  daughter,  in  such  manner  as  they  ®'™*"^*»««J 
shall  think  fit,  until  she  attains  the  age  of  twenty-one  years,  or  is 
married,  whichever  event  shall  first  happen :  And  upon  her  attaining  and  then  to 

,  tninifer  the 

the  age  of  twenty-one  years,  or  the  day  of  her  marriage,  whichever  residue  to 


her. 


(a)  This  clause  might  be  expressed  more  shortly  thus  : — <*And  failing  the  said 
^'  F  and  his  lawful  cbudren  as  aforesaid,  I  appoint  the  said  trustees  to  pat  and 
^  COKVST  the  said  residue  to  G,  whom  failinc,  his  heirs  or  assignees  whomsoever." 
As  expressed,  however,  in  these  terms,  the  clause  leaves  it  doubtful  whether  Q  is 
intenaed  to  be  a  conditional  institute  or  substitute — an  ambiguity  which  is 
avoided  in  the  text.  Indeed,  it  is  better  in  all  cases  to  express  the  clauses  of 
deeds  specially,  for  the  precise  import  of  general  terms  is  not  so  well  defined  and 
understood. 

(6)  This  clause  may  be  substituted  for  any  of  the  four  preceding  Examples, 
(A),  (B),  (C),  or  (D),  or  for  the  clause  from  [p]  to  [g],  in  Example  5,  supra. 
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first  happens,  my  said  trustees  shall  pat  and  convet  the  whole 

residue  of  my  said  estate  to  the  said  F :  But  in  case  the  said  F 

shall  die  without  attaining  the  age  of  twenty-one  years,  and  un- 

PioTiiioii     married,  then  I  LEAVE  and  BEQUEATH  to  ,  &€.  (here 

for  the  CAM 

befori  *******  ^^fv  legacies) :  And  after  payment  of  the  said  legacies,  I  DIRECT 
unmirriS!*  ™y  ^^  trustecs  to  PAY  and  CONVEY  the  whole  residue  of  my  said 
estate  to  my  own  nearest  heirs  or  assignees  whomsoever. 


(F.)  Claude  giving  the  Residue  to  one  in  Liferent,  and  to 

another  in  Fee,(a) 

Provijion  of        And  lastly,  with  regard  to  the  residue  of  my  said  estate,  I 

the  liferent. 

DIRECT  my  said  trustees  to  (6)  pay  to  F,  or  to  authorise  and 
EMPOWER  him  to  uplift  and  receive  the  income  of  the  same  during 
his  life  for  his  liferent  alimentary  use  only.  (//  the  annuitant  be  a 
female,  and  if  thought  necessary,  add,  exclusive  always  of  the 
jus  mariti,  right  of  administration,  and  all  other  legal  rights  of  any 
husband  whom  the  said  F  has  married  or  may  marry,  to  whose 
control  or  for  whose  debts  or  engagements  the  same  shall  not  be 
subject  or  liable ;  DECLARING  that  the  receipts  of  the  said  F,  or  of 
those  legally  authorised  by  her,  shall,  notwithstanding  her  marriage,. 
Provuion  of  be  good  and  sufficient  discharges  for  the  same.)  And  at  the  decease 
of  the  said  F,  I  direct  the  said  trustees  to  pay  and  CONVEY  the 
said  residue  to  G,  or  his  heirs  or  assignees  whomsoever. 

In  this  clause  the  fee  of  the  residue  may  be  conveyed  in  any  of  the 
forms  given  above ;  and  we  refer,  therefore,  to  them  as  examples  of  some 
of  the  variations  of  which  this  clause  is  susceptible.  When  the  fee,  how- 
ever, is  given  to  children,  it  may  sometimes  be  thought  proper  to  express 
the  clause  thus  : — 

ProTigion  of  And  at  the  decease  of  the  said  F,  to  pay  and  convey  the  said 

the  fee  to  ^ 

children,      residuc  to  such   one  child  or  such  children  of  the  said  F,  at  such 
ages  or  times,  in  such  shares,  and  in  such  manner  and  form,  and 

(a)  This  clause  may  be  substituted  for  any  of  the  five  preceding  forms,  or  for 
the  clause  from  [p]  to  [g],  in  Example  6,  supra, 

(6)  The  following  part  of  the  clause  may  be  expressed  more  shortly  thus  : — 
"  To  PAT  and  convey  the  same  to  F  in  liferent  and  to  G  in  fee."  But,  according 
to  this  form,  the  trustees  would  be  bound  to  convey  the  residue  to  the  fiar,  even 
during  the  Rubsistence  of  the  liferenter's  right — an  arrangement  which,  in  many 
cases,  may  be  extremely  inexpedient 
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either  in  liferent  or  in  fee  as  the  said  F  shall,  by  a  writing  under 
his  hand,  direct  and  appoint ;  And  failing  such  direction  and  appoint- 
ment, to  and  in  favour  of  the  lawful  child  or  whole  lawful  children 
of  the  said  F,  equally  among  them,  &c. 

The  remainder  of  the  clause  will  be  similar  to  those  in  the  preceding 
examples,  mutatis  mutandis  ;  and  if  it  be  thought  expedient  to  authorise 
the  liferenter  to  burden  the  estate,  either  for  provisions  to  his  younger 
children  where  the  fiar  is  the  eldest  son,  or  with  legacies,  this  may  be 
accomplished  by  a  clause  of  the  following  form : — 

Providing  ALWAYS  that  it  shall  be  lawful  to  the  said  F,  by  a  cuoae  em- 
powering 
writine  or  writinofs  under  his  hand,  to  charge  and  burden  the  residue  theiife- 

o  o  '  o  renter  to 

of  my  said  estate  above  conveyed,  to  an  extent  not  exceeding  the  5J£3J\^ 
sum  of  £2000  sterling,  payable  after  his  death,  to  and  in  favour  of  JJ^^***" 
such  person  or  persons  as  he,  the  said  F,  shall  think  fit,  and  I  appoint 
my  said  trustees   to   pay  the   same   to   the   said  person  or  persons 
accordingly.     (Or  say,) 

Providing  always  that  it  shall  be  lawful  to   the  said  F,  bycuneeem- 

'      ''  powering 

a  writing  or  writings  under  his  hand,  to  charge  and  burden  the^^*/^ 
residue  of  my  said  estate  above  conveyed  with  tlie  payment  of  any  SSSe'in*** 
sum  or  sums  of  money  for  behoof  of  his  lawful  child  or  children  ohudren. 
(other  than  and  except  such  child  as  shall  at  the  time  of  payment 
of  the  said  provision  or  share  of  the  said  provision  originally  intended 
for  Iiim  or  her  be  entitled  to  the  fee  of  the  said  residue),  such  sum 
or  sums  not  exceeding  the  amounts  after  specified,  viz. — If  there 
shall  be  only  one  such  child,  not  exceeding  the  sum  of  £2000  sterling 
for  his  or  her  provision  ;  if  there  shall  be  two  such  cliildren,  not 
exceeding  £4000  for  the  provisions  of  such  two  children ;  if  there 
shall  be  three  such  children,  not  exceeding  £6000  for  the  provisions 
of  such  three  children  ;  and  if  there  shall  be  four  or  more  such 
children,  not  exceeding  £8000  for  the  provisions  of  such  four  or  more 
of  them  ;  such  provision  or  provisions  respectively  to  be  payable  to 
such  child  or  children  at  such  age  or  time,  or  such  ages  or  times, 
and  (if  more  than  one)  in  such  shares  and  proportions,  and  either  in 
liferent  or  in  fee,  as  the  said  F  shall  deem  prudent  and  expedient, 
and  by  such  writing  or  writings  shall  direct  and  appoint ;  but  so, 
nevertheless,  that  if  at  the  time  of  payment  such  children  so  entitled 
to  have  provisions  as  aforesaid  shall  be  reduced  to  three,  such  three 
children  shall  not  be  entitled  to  more  than  £6000  among  them  for 
their  respective  provisions ;  and  if  they  shall  be  reduced  to  two,  such 
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And  failing  the  Baid  O,  by  non-acceptance,  death,  or  otherwise,  then 
such  other  trustee,  or  the  first  of  such  other  trustees,  as  shall  be 
nominated  and  assumed  [in  manner  after  specified],  shall  have  the 
sole  power  to  execute  and  manage  the  said  trust  in  manner  foresaid  ; 
And  so  forth,  in  succession,  through  the  whole  of  such  trustees  as 
shall  be  so  nominated  and  assumed. 

In  expressing  the  other  parts  of  the  deed,  the  words  "trustee  or 
*'  trustees,"  will,  where  they  occur,  be  altered  into  "  the  acting  tnistee  for 
''  the  time  being."    Any  other  variations  are  obvious. 


SECTION  IV 

BONDS  OF  PROVISION  TO  WIVES  AND  CHILDREN 

The  deeds  of  which  the  forms  are  given  in  the  preceding  part  of  this 
Title,  being  all  of  them  general  settlements,  refer  to  the  granter's  whole 
affairs.  It  is  not  uncommon,  however,  for  persons  to  execute  what  may 
be  termed  partial  settlements,  being  such  as  are  limited  to  one  specific 
purpose.  Of  this  nature  are  Bonds  of  Provision  to  Wives  and  Children. 
Of  these  we  shall  give  some  examples,  beginning  with  one  in  the  more 
ordinaiy  form. 

1.  Bond  of  Provision. 

iDdactive  I,  A,  FOR  the  love,  favour,  and  affection  which  I  have  and  bear 

obiigatioii.   ^  >  ^^  hereby  bind  myself,  and  my  heirs,  executors, 

and  representatives  whomsoever,  without  the  necessity  of  discussing 

them  in  their  order,  TO  MAKE  payment  to  ,  &c.     {Here 

specify  the  provisions,  wltettve^*  to  the  grwnJter's  vndow,  children,  or 

others,  according  to  the  formes  above  exemplified,)    If  it  be  intended 

that  the  above  provisions  are  to  come  in  place  of  the  legal  rights 

of  the  widow  and  children,  here  add — Declarinq  always  that  the 

provisions  hereby  made  in  favour  of  my  said  wife  [and  children]  are 

and  shall  be  in  full  satisfaction  to  her  [and  them  respectively]  of 

terce  [and]  jus  relictce  [legitim],  and  all  else  that  she  [or  they]  could 

DecUmtion  claim  by  or  through  my  death;  And  declaring  further  that  the 

DTOYision  it  8aid  provisions  are  in  place  of,  and  shall  not  be  exigible  in  addition 

legal  rightc  ^o,  the  provisious  made  by  me  in  my  antenuptial  contract  of  marriage 
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"with  the  said  ,  dated  the  ,  {or  other  deed).(a) 

Eeserving  nevertheless  full  power  to  myself  at  any  time  of  my  Reserved 

power  to 

life  to  revoke,  alter,  or  iunovate  these  presents,  in  whole  or  in  part,  »it«f- 
as  I  shall  think  fit ;  And  I  dispense  with  the  delivery  hereof.(6)  Dispenn. 
And  I  CONSENT  to  the  registration  hereof  for  preservation  (if  the  deUvery. 
deed  is  to  be  delivered,  and  the  payments  to  be  eodgible  during  the 
granters  lifetime,  add,  and  execution). — In  witness  whereof,  &c. 

In  marriage-contracts  there  is  usually  a  power  given  to  the  husband 
to  divide  the  sum  provided  to  the  children  of  the  marriage  in  such  propor- 
tions as  he  may  see  fit.  This  power  is  sometimes  exercised  by  means  of 
a  bond  of  provision,  in  executing  which  the  father  may  take  the  oppor- 
tunity to  increase  the  provisions  given  by  the  contract.  The  following 
style  embraces  both  of  these  objects,  and  may  at  the  same  time,  by 
a  slight  and  obvious  alteration,  be  inade  to  serve  for  either.  See  also 
Example  10,  p.  633. 


2.  Bond  of  Provision  following  on  and  exercising  a  Power  of 

Division  in  a  Contract  of  Marriage. 

I,  A,  CONSIDERING  that  by  contract  of  marriage,  bearing  date  yarratiTe. 
the  ,   entered  into  between    me  and  W,   my  spouse, 

I  BOUND  and  obliged  myself,  my  heirs,  executors,  and  successors  (c) 
to  make  payment  to  the  children  to  be  procreated  of  my  marriage 
with  her,  of  the  sum  of  £6000  sterling  at  the  first  term  of  Whit- 
sunday or  Martinmas  after  my  decease,  with  interest  thereon  till 
paid,  and  a  fifth  part  more  of  liquidate  penalty  in  case  of  failure ; 
But  with  this  declaration,  that  it  should  be  in  my  power,  by  a 
deed  or  writing  under  my  hand,  to  divide  the  said  sum  among  my 
said  children,  in  such  proportions  as  I  should  see  fit,  all  as  more  fully 
specified  in  said  contract  of  marriage :  And  seeing  that  there  are  subsump- 

tlon. 

three  children  of  my  said  marriage,  named  R,  S,  and  T,  and  that 
I  am  desirous  not  only  to  exercise  the  said  power  of  division,  but  to 
make  an  addition  of  the  sum  of  £1000  sterling  to  the  foresaid  pro- 
vision ;  Therefore  I  do  hereby  bind  myself  and  my  foresaids  to  obligation. 

(a)  Where  the  granter  of  the  deed  has  already  granted  provisions  to  the  same 
persons  in  his  contract  of  marriage  or  in  a  prior  settlement,  a  clause  to  this  effect 
should  be  inserted  where  the  provisions  are  not  meant  to  be  cumulative. 

(&)  If  the  deed  is  to  be  delivered,  and  is  intended  to  take  effect  during  the 
lifetime  of  the  granter,  the  reserved  power  to  alter,  and  the  dispensation  with  the 
-delivery,  will,  of  course,  be  omitted. 

(c)  This  narrative  ought  to  be  exactly  in  terms  of  the  contract  of  marriage. 


\ 
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RManrod 
powtr  to 
alter. 


Dispenaa- 
tion  with 
dellTerj. 


MAKE  PAYMENT  to  ,  &c.     {Here  specify  ike  proportions 

of  the  joint  sum  of  £6000  to  be  paid  to  the  different  children^  with 
the  terms  ofpaymenty  <fec.,  agreeably  to  the  forvis  exemplified  above, 
taking  ca/re  that  the  power  is  exercised  in  precise  conformity  with 
the  contract  of  marriage,)  [Reserving  nevertheless  full  power 
and  liberty  to  me  at  any  time  of  my  life  to  revoke  or  alter  these 
presents,  in  whole  or  in  part,  as  I  shall  think  fit;  And  I  dispense 
with  the  delivery  hereof.(a)]  And  I  consent  to  the  registration 
hereof  for  preservation  {if  the  deed  is  to  he  delivered,  and  pay- 
ment to  he  exigible  during  the  granter's  lifetime,  add,  and  execu- 
tion).— In  witness  whereof,  &c. 

Entailed  proprietors  are  entitled,  by  virtue  either  of  the  entail 
itself,  when  it  contains  the  necessary  powers,  or  of  the  Aberdeen  Act 
(5  Geo.  IV.  c.  87),  and  subsequent  Entail  Statutes,  to  grant  provisions 
to  their  wives  or  husbands,  and  children.  Of  the  forms  in  which  such 
provisions  are  granted  we  shall  give  examples,  beginning  with  those 
where  the  granter  wishes  to  proceed  under  the  powers  contained  in  the 
entail. 


8.  Bond  of  Provision  to  Child/ren  in  terms  of  an  Entail. 

N»r»tive.  I,  A  OF  X,  in  the  County  of  ,  considering  that  I 

am  heir  of  entail  infeft  and  in  possession  of  the  said  estate  of  X,  but 
with  and  under  the  conditions,  provisions,  declarations,  reservations, 
and  clauses  prohibitory,  irritant,  and  resolutive,  contained  in  the 
deed  of  entail  thereof,  dated  the  day  of  , 

and  recorded  in  the  Register  of  Entails  the  day  of 

,  and  in  the  Books  of  Council  and  Session  the 
day  of  ,  granted  by  the  deceased  W  of  X  to  and  in 

favour  of  himself  and  the  heirs-male  of  his  body,  whom  failing,  the 
other  heirs  of  entail  and  substitutes  therein  mentioned  ;  which  deed 
of  entail  contains,  inter  alia,{b)  reserved  power  and  liberty  to  the 
heirs  and  members  of  tailzie  therein  mentioned  to  provide  their 
children,  other  than  the  heir,  in  such  a  sum  as  they  should  think 
proper,  such  provision  never  exceeding  the  sum  of  £5000  sterling ; 


(a)  See  note  (b)  to  preceding  Example. 

(6)  An  entailed  proprietor's  powers,  as  expressed  in  the  entail  and  in  the 
investitures  in  favour  of  himself,  ought  to  be  in  identical  terms,  but  if  they  do 
not  correspond,  the  conveyancer  must  consider  with  care  how  far  the  terms  of 
the  entail  may  have  been  effectually  altered  by  the  investitures  following  tJiereon. 
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And  SEEING  it  is  my  intention,  in  virtue  of  the  reserved  power  subeninp- 

above-mentioned,  to  secure  the  sum  of  £5000  sterling  to  R,  S,  and 

T,  being  my  whole  children  at  present  in  existence,  other  than  B, 

my  eldest  son  and  apparent  heir  in  the  said  estate  of  X,  and  also  to 

such  other  children  as  may  yet  be  lawfully  bom  to  me :  Therefore  obUgation. 

I  DO   hereby  bind   myself,  and  the  heirs  of  entail  succeeding  to 

me  in  the  said  lands  and  estate  of  X  [if  it  is  intended  that  any 

part  of  the  provision,  which  cannot  be  made  good  against  the 

entailed  estate,  shall  be  paid  out  of  the  granter's  other  estate^ 

add  here,  and  subsidiarie  my  heirs,  executors,  and  representatives 

whomsoever],  to  pay  to  (here  specify  the  provisions  agreeably  to 

the  forms  exemplified  above)  :(a)  But  with  and  under  the  pro- conditions 

VISIONS  and  declarations  contained  in  the  said  deed  of  entail  (or  the  bond  is 

granted. 

otherwise,  as  the  case  may  be),  dated  and  recorded  as  aforesaid  : 
And  providing  always  and  declaring  that  the  provisions  before 
conceived  in  favour  of  my  said  children,  so  far  as  obligatory  on  the 
heirs  of  entail  of  the  said  estate  of  X,  shall  be  effectual  only  so  far 
as  consistent  with  the  terms  and  conditions  of  the  said  deed  of  entail 
and  the  titles  under  which  I  hold  the  same ;  and  if  they  shall  be 
found  to  be  disconform  thereto,  they  shall  be,  and  are  hereby,  restricted 
so  as  to  be  precisely  consistent  with  the  powers  thereby  bestowed 
upon  me  [if  so  wished,  add — but  reserving  always  in  such  event 
the  claim  of  my  said  children  for  the  remainder  of  the  full  sums 
hereby  provided  to  them  against  my  heirs,  executors,  and  repre- 
sentatives whatsoever],  [x\ :  And  I  hereby  reserve  to  myself  full  Beeerved 
power  to  alter  or  revoke  these  presents,  in  whole  or  in  part,  as  I  •**«'• 
shall  think  fit ;  And  I  dispense  with  the  delivery  hereof :    And  I  nispensa- 

'  '  .  _  tlonwlth 

CONSENT  to  the  registration  hereof  for  preservation. — In  witness  delivery. 
whereof,  &c. 


4.  Bond  of  Annuity  to  a  Wife  in  terms  of  an  Entail, 

Deeds  of  Entail  usually  permit  the  heirs  in  possession  to  provide  their 
wives  or  husbands  in  provisions  by  way  of  annuity,  payable  out  of  the 

(a)  In  adapting  to  bonds  of  provision  granted  by  entailed  proprietors  the 
forms  of  provisions  here  referred  to,  great  care  must  be  taken  that  no  declaration 
or  condition  is  inserted  inconsistent  with  the  entail  or  with  the  granter's  infeft- 
ment  Thus,  should  the  entail  provide,  as  is  sometimes  the  case,  that  the  pro- 
visions must  be  paid  off  within  a  few  years  after  the  granter's  death,  the  clause 
making  them  payable  at  majority  or  marriage  will  be  inapplicable. 

JUR.  S. — I.  40 
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entailed  estate,  and  styles  suitable  to  these  circumstances  can  readily  be 
adapted  from  the  forms  of  contracts  of  marriage  where  the  heritable  pro- 
perty of  either  party  is  entailed,  which  will  be  found  in  Title  X.  The 
following  is  the  style  of  a  Bond  of  Annuity  to  a  Wife,  granted  under  an 
entail  which  allows  the  heir  in  possession  to  grant  such  a  deed. 

NamtiTe.  I,  A  OF  X,  in  the  County  of  ,  CONSIDERING  that  I 

am  heir  of  entail  infeft  and  in  possession  of  the  said  estate  of  X,  but 
with  and  under  the  conditions,  provisions,  restrictions,  limitations,  and 
clauses  prohibitory,  irritant,  and  resolutive,  and  with  the  powers  and 
faculties  specified  and  contained  in  the  deed  of  entail  thereof  Qiere 
describe  the  entail  as  in  the  preceding  form,  No.  3).  And  in  par- 
ticular, with  and  under  (a)  the  following  provision  and  declaration, 
viz. : — That  it  shall  and  may  be  lawful,  &c.  {Here  narrate  the  dauae 
under  authority  of  which  the  heir  of  entail  is  permitted  to  provide, 

gabramp-  yj^  ^^  widow,)  And  NOW  SEEING  that  I  am  desirous  of  securing 
out  of  the  rents  of  the  said  entailed  estate  a  suitable  annuity  to  C, 
my  spouse,  in  case  she  survives  me,  Therefore,  in  virtue  of  the 

obiigaUon.  powers  Conferred  on  me  as  aforesaid,  I  DO  hereby  bind  myself  and 
the  heirs  of  tailzie  and  provision  succeeding  to  me  in  the  said 
entailed  estate  of  X,  to  make  patment  to  the  said  C,  &c.  {Take 
in  here  the  clause  giving  the  annuity  in  the  form  exemplified 

Conditions  from  [m],  p.  603,  to  [n],  p.  606).    Bur  declaring  always  that  the 

under  which  ,  ^        ^ 

tt»e^«**»  foresaid  annuity  is  granted  with  and  under  the  provisions,  conditions 
and  declarations  contained  in  the  said  deed  of  entail :  And  it  is 
further  hereby  expressly  provided  and  declared  that  the  annuity 
hereby  constituted  in  favour  of  the  said  C  shall  be  effectual  only  in  so 
far  as  the  same  is  consistent  with  the  conditions  and  limitations  speci- 
fied in  the  rights  and  infeftments  of  the  said  lands  and  estate  in  my 
favour,  and  with  the  powers  thereby  vested  in  me ;  And  if  the 
same  shall  be  found  to  be  disconform  thereto,  it  is  hereby  declared 
that  the  said  annuity  shall  be  restricted,  and  is  accordingly  hereby 
restricted,  so  as  to  be  precisely  conform  to  the  powers  competent  to  me : 
^^^^  And  I  reserve  full  power  to  myself  at  any  time  of  my  life  to  alter 
alter.  ^^  revoke  these  presents,  in  whole  or  in  part,  as  I  shall  think  fit : 

SStSS"     -^ND   I  dispense  with   the   delivery   hereof:   And   I   consent  to 
deuvery.      ^j^^  registration  hereof  for  preservation. — In  witness  whereof,  &c. 


(a)  The  entail  must  be  carefully  referred  to.     See  notes  to  the  preceding 
Example. 


BONDS   OP   PROVISION   TO   WIVES   AND  CHILDREN         627 

By  the  Aberdeen  Act  and  subsequent  Entail  Acts,  enlarged  powers  of 
pro>'iding  for  their  husbands,  wives,  and  children  have  been  conferred 
upon  the  proprietors  of  entailed  estates.  See  the  remarks  in  Title  X., 
and  the  various  forms  of  contracts  of  marriage  there  given.  Styles  of 
Bonds  of  Provision  to  Children  granted  under  the  authority  of  the  Acts 
are  here  given. 


5.  Bond  of  Provision  to  Child7*en,  jointly,  under  Act  6  Oeo.  IV. 

c.  87,  and  subsequent  Statutes. 

I,  A  OF  X,  in  the  County  of  ,  considering  that  I  am  iramttTe. 

heir  of  entail  infeft  and  in  possession  of  the  said  estate  of  X,  And 
THAT  I  am  desirous  of  granting  suitable  provisions  to  my  children 
after  named  or  their  representatives,  in  exercise  of  the  powers  conferred 
on  heirs  of  entail  by  the  Acts  of  Parliament  after  specified :  There- 
fore, in  virtue  of  "  The  Entail  Provisions  Act,  1824,"  "  The  Entail 
"Amendment  (Scotland)  Act,  1875,"  "The  Entail  Amendment  (Scot- 
^*  land)  Act,  1878,"  and  **  The  Entail  (Scotland)  Act,  1882,*'  I  do  hereby, 
subject  to  the  declarations  and  restrictions  after-mentioned,  BIND  obugfttton. 
myself,  and  the  heirs  of  entail  succeeding  to  the  foresaid  estate  of  X, 
and  s^ibsidiarie  (a)  my  heirs,  executors,  and  successors  whomsoever 
TO  PAY  [x]  to  and  among  such  of  my  children  R,  S,  T,  and  U  not 
succeeding  to  the  said  entailed  estate,  as  shall  be  alive  at  the  time 
of  my  death,  or  to  the  representatives  of  any  of  them  predeceasing 
me  who  may  be  entitled  to  claim  as  in  right  of  such  predeceasing 
child  or  children,  including  the  lawful  issue  (other  than  the  heir 
succeeding  to  said  estate)  of  any  predeceasing  child  who,  if  he  or  she 

had  survived,  would  have  been  eh  titled  to  succeed  to  said  entailed  Amoont  of 

tht  pro- 
estate,  the  sum  of  £10,000  sterling,  payable  one  year  after  my  death,  v*«i<w»- 

with  a  fifth  part  more  of  penalty  in  case  of  failure  (6),  and  the  interest 

of  the  said  provision,  at  the  rate  of  £5  per  centum  per  annum,  from 

the  time  of  my  death  to  the  foresaid  term  of  payment,  and  thereafter 

(a)  If  it  be  intended  that  there  shall  be  no  order  of  discussion  among  the 
heirs  of  the  granter,  the  word  ^^ subsidiarie"  will  be  omitted,  and  the  clause  will 
run  thus : — '*  Bind  and  oblige  myself,  and  the  heirs  of  entail  succeeding  to  the 
"  foresaid  estate  of  X,  and  my  heirs,  executors,  and  successors  whomsoever,  all  jointly 
"  and  severally,  without  the  necessity  of  discussing  them  in  their  order." 

(6)  It  may  perhaps  be  thought  irregular  to  stipulate  a  penalty,  since  the 
Entail  Provisions  Act^  1824,  does  not  expressly  authorise  it ;  but  as  this  is  a  part 
of  ordinary  style,  and  as  the  declaration  in  sec.  7  of  the  statute  takes  away  the 
danger  of  any  injurious  consequences,  we  have  considered  it  expedient  to  retain  it. 
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during  the  not-payment  thereof :  (a)  And  that  in  the  proportions 
following,  viz. : — To  eaxih  of  the  said  R  and  S,  my  daughters,  or  their 
respective  representatives  aforesaid,  the  sum  of  £2000  sterling ;  and 
to  each  of  the  said  T  and  U,  my  second  and  third  sons,  or  their 
respective  representatives  aforesaid,  the  sum  of  £3000  sterling; 
GUusaof  Declaring  that  if  any  of  the  said  children  shall  predecease  me 
without  leaving  representatives  entitled  to  claim  as  aforesaid,  or 
shall,  through  the  failure  iu  my  lifetime  of  the  heirs  prior  to  them» 
succeed  on  my  death  to  the  said  entailed  estate,  the  part  or  parts 
of  the  said  principal  sums,  botlv  original  and  accrescing  under  this 
clause,  intended  for  the  child  or  children  whose  right  shall  lapse 
by  either  of  these  events,  shall  belong  and  be  payable  to  the 
remainder  of  my  said  children  or  their  representatives  aforesaid^ 
in  proportion  to  their  respective  provisions  above-mentioned,  in  the 
same  manner  as  if  such  lapsed  share  or  shares  had  been  originally 
RMtrictfons  Settled  ou  such  children  or  representatives :  Providing  always  that 
one  or  two    if  at  the  time   of  my  death  there   are   only  two  children  entitled 

children  "^  ^ 

^oneror.  under  this  bond,  or  only  the  representatives  of  two  such  children 
predeceasing  as  aforesaid,  or  only  one  child  and  the  representatives 
of  a  child  predeceasing  as  aforesaid  who  may  be  entitled,  or  if  there 
shall  be  only  one  child  or  only  the  issue  of  a  predeceasing  child  who 
may  be  entitled,  then,  in  the  former  of  these  cases,  the  said  principal 
sum  of  £10,000,  provided  as  aforesaid,  shall  be,  and  the  same  is. 
hereby  restricted  to  the  sum  of  £7000  sterling,  which  sum  shall  be 
divided  between  those  entitled  thereto  in  proportion  to  the  pro- 
visions above  settled  on  them  respectively;  and  in  the  latter  of 
these  cases,  the  foresaid  sum  shall  be,  and  is  hereby  restricted  to 
£3500  sterling,  which  sum  shall  be  payable  to  the  party  entitled 
ReatricUon  thereto  in  the  manner  above-mentioned ;  Providing  also,  that  if  the 
viaioniaex-  sums  above  Settled  upon  my  said  children  and  their  foresaids  in  the 
several  cases  above-mentioned  shall  be  found  to  exceed  respectively 
three,  two,  or  one  year's  free  rent  or  value  of  the  said  entailed  estate 
as  the  case  may  be,  and  as  the  amount  of  the  said  rent  or  value  [m] 
shall  be  ascertained  in  the  manner  pointed  out  by  the  said  Entail 
Provisions  Act,  1824,  then  the  said  sums  shall  be,  and  are  hereby 

(a)  We  have  framed  the  obligation  for  interest  in  conformity  with  sec.  4  of 
the  Act ;  but  it  should  be  observed  that  sec.  9  authorises  interest  to  be 
charged  from  the  term  at  which  the  right  of  the  succeeding  heir  to  the  rent 
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restricted  (but  so  far  only  as  they  can  be  claimed  from  the  said 
heirs  of  entail)  so  as  to  be  consistent  with  the  powers  conferred  by 
the  said  statute ;  reserving,  in  such  event,  the  claim  of  my  said 
children  and  their  foresaids  against  ihy  heirs-general  for  the 
remainder  of  the  full  sums  hereby  provided  to  them ;  And  declar-  condition. 
ING  that  these  provisions  are  granted  by  me,  under  all  the  conditions 
and  provisions,  and  subject  to  all  the  restrictions,  limitations,  and 
declarations  whatsoever  contained  in  the  said  statutes.  {Here  insert, 
if  it  be  the  granter's  interdion,  that  the  proviaione  shall  be  in  full 
of  legitiTn,,  a  clause  to  that  effect  as  on  "p,  608,  supra.)      And  I  ReNrved 

pow6r  to 

hereby  reserve  to  myself  full  power  to  alter  or  revoke  these  presents,  »!*«• 
in  whole  or  in  part,  as  I  shall  think  fit ;  And  I  dispense  with  the  nigpenaa- 

tion  with 

delivery  hereof ;  And  I  consent  to  the  registration  hereof  for  preser-  delivery, 
vation. — In  witness  whereof,  &c. 


6.  Bond  of  Provision  to  ons  Child. 

If  one  child  only  is  to  be  provided  for,  the  above  form  will,  of  course, 
be  sreatly  simplified.  The  introductory  clauses  may  be  taken  from  any 
of  the  preceding  forms,  mutatia  mutandis^  and  the  obligation  will  be  : — 

To  PAY  to  the  said  T,  my  second  son  (or  my  daughter),  not  suc- 
ceeding to  the  said  entailed  estate,  and  in  case  of  his  (or  her)  pre- 
deceasing me,  to  his  (or  her)  representatives  entitled  to  claim  in  his 
{or  her)  right,  and  including  his  (or  her)  lawfiil  issue,  although  the 
said  T,  if  alive,  would  have  succeeded  to  said  estate,  but  excluding 
such  one  of  said  issue  as  may  succeed  to  said  estate,  the  sum  of 
£  sterling,  payable  one  year  after  my  death,  with  a  fifth 

part  more  of  penalty  in  case  of  failure,  and  with  interest,  at  the  rate 
of  £5  per  centum  per  annum,  from  the  time  of  my  death  to  the  fore- 
said term  of  payment,  and  thereafter  during  the  not-payment  of  the 
said  sum  ;  Declaring  that  if,  through  the  failure  in  my  lifetime  of  F, 
my  (eldest)  sou,  and  of  the  heirs  of  his  body,  the  said  T  shall  at  my 
death  succeed  as  heir  of  entail  to  the  foresaid  estate,  then  and  in  that 
event  this  bond  and  obligation  shall  be  void  and  null ;  Providing 
also  that  if  the  sum  above-mentioned  shall  be  found  to  exceed  one 
year's  free  rent  or  value  of  the  said  entailed  estate  (as  the  case  may 
be,  and  as  the  amount  thereof,  &c.,  as  at  [m]  in  Exa/mple  5,  supra, 
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mutatia  mutand'ia.     The  alterations  mecessary  when  two  children 
are  to  he  provided  for  are  obvious). 


7.  Bond  of  Provision  to  ChUd/ren  horn  and  to  he  horn. 

It  may  often  be  necessary  to  srant  provisions  not  only  to  children 
already  in  existence,  but  also  to  sucn  children  of  the  granter  as  may  after- 
wards be  bom.  In  such  cases  the  introductory  clauses  may  be  taken 
from  any  of  the  preceding  forms,  mutatia  mutandis^  and  the  obligation 
will  be  1 — 

To  PAT  to  and  among  such  of  the  said  R,  S,  T,  and  U,  and  such 
other  child  or  children  hereafter  lawfully  bom  to  me,  not  succeeding 
to  the  said  entailed  estate,  as  shall  be  alive  at  the  time  of  my  death, 
or  be  thereafter  bora,  &c.  {as  in  the  first  style). 

The  clause  of  division  may  declare  the  children  entitled  to  the  principal 
sum  provided,  either  equally  among  them  or  in  such  proportions,  among 
the  sons  and  daughters,  as  the  granter  shall  appoint  by  a  writing  under 
his  hand.  In  the  subsequent  clauses,  when  the  children  are  mentioned^ 
they  may  be  described  as — 

My  said  children,  born  and  to  be  born. 

Provision  will  be  made,  as  before,  for  the  accrescing  of  the  shares  of 
children  predeceasing  or  succeeding  upon  the  granter's  death  to  the 
entailed  estate. 


&•  Bond  of  Provision  to  Children  severally,  under  the  said  Act 

In  some  cases,  instead  of  providing  a  single  sum,  divisible  among  the 
children,  it  may  be  more  advisable  to  provide  to  each  child  a  specified 
sum,  greater  or  less,  according  to  their  number.  This  form,  when  adopted, 
will  render  unnecessary  the  clauses  of  devolution  and  of  eventual  restric- 
tion in  Example  5.     The  style  may  run  as  follows : — 

Nawmtiw.  I,  A  OF  X,  &c.  {os  on  p.  627,  down  to  [«]),  To  pay  to  each 

Obligation.  Qf  £1^  g^  rp^  ^^^  jj   ^^^  ^^^  ^^^^^  ^j^.j^  ^^  children  to  be  here- 

after  lawfully  bom  to  me,  who  shall  not  succeed  to  the  said  entailed 
estate,  and  who  shall  be  alive  at  the  time  of  my  death,  or  be  there- 
after bom,  or  to  the  representatives  of  each  of  my  said  children  who 
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shall  predecease  me,  entitled  to  claim  as  in  right  of  such  predeceas- 
ing child,  including  the  lawful  issue  (other  than  the  heir  succeeding 
to  said  estate),  of  any  predeceasing  child,  who,  had  he  or  she  survived, 
would  have  been  entitled  to  succeed  to  the  said  entailed  estate,  the 
respective  provisions  after-mentioned,  payable  one  year  after  my 
death,  with  a  fifth  part  more  of  penalty  in  case  of  failure,  and  the 
interest,  at  the  rate  of  £5  per  centum  per  annum,  of  the  said  provi- 
sions from  the  time  of  my  death  to  the  foresaid  term  of  payment,  and 
thereafter  during  the  not-payment  thereof,  viz. — In  case  there  shall  samB  pro- 
only  be  one  such  son,  or  his  representatives  aforesaid,  and  no  daughter, 
nor  representatives  aforesaid  of  a  daughter,  entitled  to  claim  under 
this  bond,  the  sum  of  £  ;  if  only  one  daughter,  or  her  repre- 

sentatives, and  no  son,  nor  representatives  of  a  son,  the  sum  of 
£  ;  if  two  sons  only,  or  their  respective  representatives,  the 

sum  of  £  each ;  if  two  daughters  only,  or  their  respective  repre- 

sentatives, the  sum  of  £  each  ;  if  one  son  and  one  daughter 

only,   or  their  respective   representatives,   the   sum   of  £ 
to  the  former,  and  of  £  to  the  latter ;  and  if  there  shall  be 

three  or  more  children,  either  sons  or  daughters,  or  their  respective 
representatives,  then  the  sum  of  £  to  each  son,  or  to  the 

representatives  of  each  son,  and  of  £  to  each  daughter,  or  to 

the  representatives    of    each   daughter ;  (a)    Bur  providing    and  Eventual 
DECLARING  always,  that  the  total  amount  to  be  paid  under  this  bond 
shall  not  in  any  case  exceed  in  whole  the  sum  of  £  (a  sum 

not  eooceediTig  three  years'  free  rent),  to  which  sum  the  claim  of  my 
said  children  and  their  foresaids,  in  whole,  is  hereby  restricted ;  and 
in  case  the  said  restriction  shall  become  necessary,  it  is  hereby 
declared  and  provided  that  the  said  sum  of  £  shall  be  divided 

among  the  parties  entitled  thereto,  in  the  proportion  of  the  provisions 
last  mentioned  :  Providing  also  that  if  the  said  sum  of  £  , 

which  may  be  claimed  in  whole  by  three  or  more  parties,  or  the  sums 
which  may  be  claimed  by  two  parties,  or  by  one  party,  as  above 
provided,  shall  be  found  to  exceed  respectively  three,  two,  or  one 
year's  free  rent  or  value  of  the  said  entailed  estate  (as  the  case  may 

(a)  This  clause  may  be  expressed  more  simply, — "  If  there  shall  be  only  one 
'*  such  chUd,  or  the  representatives  foresaid  of  one  such  child,  the  sum  of  £  ; 
"if  two  such  children,  or  their  said  representatives  respectively,  the  sum  of 
"  £  each  ;  and  if  three  or  more  such  children,  or  their  said  representatives 

"  respectively,  the  sum  of  £  each."    This  form  may  be  adopted  when  no 

difference  is  intended  between  the  provisions  to  sons  and  daughters. 
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be,  and  as  the  amount  of  the  said  rent  or  value,  &c.,  as  at,  [m],  in 
Exa/nvpU  5,  supra). 

If  it  be  wished  to  settle  separate  and  definite  provisions  upon  existing 
children,  the  above  form  may  be  adapted  to  such  a  case  bv  expressing,  in 
the  obligatory  clause,  the  provisions  mtended  for  each  child,  and  by  omit- 
ting the  first,  and  by  making  a  few  obvious  alterations  on  the  second  part 
of  the  clause,  which  contains  the  eventual  restrictions. 


9.  Bond  of  PFOVlsion  under  5  Oeo.  IV,  c.  87,  and  aiubaequent 
Statutes,  giving  Prom^suma  in  addition  to  those  formerly 
granted. 

This  may  be  necessary,  either  when  provisions  have  been  already 
settled  on  his  younger  children  by  an  entailed  proprietor,  in  virtue  of  the 
statute,  but  within  the  extent  permitted  by  it,  in  consequence  of  former 
provisions  being  unpaid  at  the  time ;  or  when  they  have  been  so  settled  in 
virtue  of  an  entail  containing  inadequate  powers.  In  such  circumstances, 
it  will  in  general  be  advisable  to  cancel  the  former  bonds,  and  grant  new 
bonds  for  the  full  sums  intended  to  be  settled  on  the  younger  children. 
When  this  is  not  deemed  proper,  the  style,  in  the  former  of  the  above 
cases,  may  be  as  follows : — 

Narratire.  I,  A  OF  X,  in  the  Couuty  of  ,  CONSIDERING  that 

I  am  heir  of  entail  infeft  and  in  possession  of  the  said  estate  of 
X|  and  that,  in  order  as  far  as  it  was  in  my  power  to  make  pro- 
vision after  my  death  for  my  children,  R,  S,  T,  and  U,  and  such 
other  child  or  children  as  might  thereafter  be  lawfully  born  to  me, 
I  did,  upon  the  day  of  ,  in  exercise  of 

the  powers  conferred  on  heirs  of  entail  by  "  The  Entail  Provisions 
'*Act,  1824,"  **The  Entail  Amendment  (Scotland)  Act,  1875,"  "The 
"Entail  Amendment  (Scotland)  Act,  1878,"  and  "The  Entail 
"(Scotland)  Act,  1882,"  grant  a  bond  of  provision  in  favour  of 
such  of  my  said  children,  bom  and  to  be  born,  not  succeeding  to 
the  said  estate,  as  should  be  alive  at  the  time  of  my  death,  or  be 
thereafter  bom,  and  of  the  representatives  of  such  of  them  as 
should  predecease  me  as  therein  mentioned,  in  which  bond  I  bound 
myself  and  the  heirs  of  entail  succeeding  to  the  said  estate  of  X,  and 
subsidia/rie  my  heirs,  executors,  and  successors  whomsoever,  to  pay  to 
them,  &c.  (mention  the  provisions) ;  but  with  and  under  the  eventual 
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reBtrictions  and   conditions  contained  in  the  said  bond :  And  NOW  subBump. 

tiOD. 

SEEING  that  I  have,  since  the  date  of  the  said  bond,  paid  and  ex- 
tinguished the  whole  provisions  granted  by  the  deceased  W  of  X,  in 
favour  of  his  children  not  succeeding  to  the  said  entailed  estate,  which 
were  the  only  subsisting  and  unextinguished  provisions  granted  by 
former  heirs  of  entail  of  the  said  estate  in  favour  of  their  children, 
burdening  the  succeeding  heirs  of  entail,  and  the  rents  and  proceeds 
of  the  said  estate,  in  virtue  of  the  said  statutes  or  otherwise  {pVy  as 
ike  case  Tnay  be) :  And  that  I  am  desirous  of  exercising  the  powers 
conferred  by  the  said  statutes,  so  far  as  now  open  and  unexercised,  in 
order  to  settle  further  provisions  upon  ray  said  children,  in  addition 
to  those  granted  to  them  by  the  foresaid  bond  of  provision  :  There- 
fore I  do  hereby  bind  myself,  and  the  heirs  of  entail  succeeding  to  obUgatioD. 
the  foresaid  estate  of  X,  and  atubaidiarie  my  heirs,  executors,  and 
successoi'S  whomsoever,  in  addition  to  the  provisions  settled 
upon  my  said  children  by  the  bond  of  provision  before  recited,  to 
PAY,  &c.  (and  80  forth,  as  at  [x],  p.  627,  or  as  in  the  preceding 
Exam/pie), 

It  is  unnecessary  to  repeat  here  the  subsequent  clauses,  as  the 
necessary  alterations  will  suggest  themselves  at  once  to  the  conveyancer. 
The  clauses  of  restriction  must  be  framed  so  as  to  apply  to  the  additional 
sums  provided,  together  with  those  previously  settled  upon  the  children, 
bom  and  to  be  born,  by  the  first  bond  of  provision. 

It  is  unnecessary  to  exemplify  the  bond  of  provision  granted  under 
the  statute,  in  addition  to  a  bond  previously  granted  in  virtue  of  a  deed 
of  entail,  as  such  a  deed  may  be  easily  framed  from  the  preceding 
forms.  It  will  commence  with  a  narrative  of  the  provisions  granted 
under  the  entail,  and  then  mention  their  inadequacy,  and  the  powers 
of  wanting  additional  provisions  conferred  by  the  statute,  and  will  pro- 
ceed with  the  granting  of  the  additional  provisions,  according  to  the 
above  forms. 


10.  Deed  of  Division  or  Apportionment  of  a  Provision  under 
Powers  reserved  or  conferred  in  a  Marriage-Contra/it  or 
other  Deed.     (See  also  Example  2,  p.  623.) 

I,  A,   considering    that,    by    marriage-contract    entered    into  Narrative, 
between  me  and  the  deceased  B,  my  wife,  dated  the 
day  of  ,  19    ,  I,  inter  alia,  bound  myself,  and  my 

heirs,  executors,  and  successors,  on  or  before  the  day 
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of  then  next  ,  to  lay  out  and  secure  the  sum  of 

£3000  sterling  upon  good  and  sufficient  security,  either  heritable  or 
moveable,  bearing  interest,  and  to  take  the  rights  and  securities 
thereof  to  myself  and  the  said  B,  and  the  survivor,  in  conjunct  fee 
and  liferent  for  her  the  said  B's  liferent  use  only,  and  to  the  child 
or  children  of  our  marriage,  and  the  issue  of  the  bodies  of  such 
child  or  children,  as  representing  their  parent  in  manner 
therein  mentioned,  in  fee;  whom  failing,  to  my  own  nearest 
heirs  and  assignees  whomsoever  in  fee;  And  that  I  accordingly 
invested  the  said  sum  of  £3000  in  heritable  security,  in  manner 
above  provided,  conform  to  bond  and  disposition  in  security,  dated 
the  day  of  ,  19       ,  and  recorded  in  the 

Division  of  the  General  Register  of  Sasines  applicable  to  the  county 
of  {or^  as  the  case  rnay  fee),  the  day  of 

,  19  ,  granted  by  D  in  favour  of  me,  the  said  A  (here 
narrate  the  aecuHty) :  And  further  Qiere  narrate  provision  of 
conquest,  or  any  other  provision  to  he  apportioned) :  And  con- 
sidering that  by  said  marriage-contract  it  was  further  declared 
that  the  said  sum  of  £3000  \if  required^  add,  and  £5000,  and 
the  share  of  the  conquest]  destined  to  the  children  of  the  said 
intended  marriage  should  be  divisible  among  the  children  thereof, 
in  such  shares  or  portions  as  should  be  appointed  by  a  writing  under 
the  hands  of  me  and  the  said  deceased  B  during  our  joint  lives,  and 
failing  of  any  such  joint  division,  by  any  writing  under  the  hand 
of  the  survivor  of  us ;  and  that  the  issue  of  any  child  deceasing 
before  (here  state  the  period  or  event  mentioned  in  the  marriage- 
contract)  should  take  the  share  which  would  have  fallen  to  their 
parents;  and  failing  such  issue,  that  the  share  should  accrue  to 
.  the  surviving  children,  equally  among  them :  And  now  seeing  that 
said  power  was  not  exercised  by  me  and  my  said  wife  jointly  ;  And 
that  I  am  the  survivor  of  the  said  spouses,  and  that  it  is  expedient 
Ezendieof  that  I  should  exercisc  the  said  power:  Therefore  I  do  hereby 

the  power.  ^  '' 

DIRECT  and  APPOINT  the  said  sum  of  £3000  to  be  divided  into  ten 

equal  shares,  and  to  be  apportioned  among  the  six  children  of  said 

Apportion-   marriage  in  the  following  shares,  viz. — three  shares  thereof  to  M,. 

mentofthe  " 

Bhmres.  my  eldest  son  ;  two  shares  to  N,  my  second  son  ;  one  share  to  O, 
my  third  and  youngest  son ;  two  shares  to  P,  my  eldest  daughter ; 
one  share  to  Q,  my  second  daughter ;  and  one  share  to  R,  my  third 
and  youngest  daughter,  subject  to  my  own  liferent  and  to  all  the 
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declarations  and  conditions  contained  in  said  marriage-contract 
(then  divide  the  other  provisions  and  the  conquest  as  'may  he 
desired) :  And  I  consent  to  registration  hereof  for  preservation. — In 

WITNESS  WHEREOF,  &C. 

The  foregoing  form  can  be  easily  adapted  to  the  case  of  divisions  of  a 
provision  under  a  trust-deed  or  other  settlement,  (a) 


SECTION  V 

NOMINATION  OF  TUTORS  AND  CURATORS  TO  PUPILS 

AND  MINORS 

In  those  instances  in  which  a  person  finds  it  to  be  unnecessary  to  execute 
a  general  settlement  of  his  affairs,  as  when  his  only  property  consists  of 
an  entailed  estate,  it  may  sometimes  be  prudent  to  execute  a  nomination 
of  tutors  and  curators  to  his  children  in  a  separate  deed.  This  gives  rise 
to  another  species  of  partial  settlement;  and  we  shall  here  give  an 
instance  of  it. 

I,  A,  JUDGING  it  to  be  proper  and  expedient  to  appoint  tutors 
and  curators  to  such  of  my  children  as  shall  be  in  pupillarity  or 
minority  at  the  time  of  my  decease,  do  therefore  hereby 
NOMINATE  and  APPOINT  C,  my  spouse,  and  D  and  E,  or  the  acceptors 
or  acceptor  and  survivors  and  survivor  of  them,  to  be  tutors  and 
curators  to  R,  S,  and  T,  my  children,  and  to  any  other  child  or 
children  who  may  yet  be  bom  of  my  present  or  any  future  marriage ; 
Declaring  that  the  majority  of  the  above-named  persons  accepting 
and  surviving  shall  be  a  quorum  while  there  are  more  than  two 
surviving,  and  in  case  they  shall  be  reduced  to  two  or  one,  the 
whole  office  shall  be  vested  in  such  surviving  persons  or  person,  the 
said  C,  my  spouse,  while  unmarried  and  in  life,  being  always  one 
and  sine  qud  non ;  With  power  to  the  said  tutors  and  curators  to 
appoint  factors  for  managing  the  means  and  estate  belonging  to 
my  said  children,  with  suitable  salaries,  for  whom  they  shall  not 
be   further  liable  than   that  they   are  reputed   responsible  at  the 

(a)  In  framing  Deeds  of  Apportionment,  it  will  be  kept  in  mind  that,  in 
virtue  of  the  Act  37  &  38  Vict  c.  37,  it  is  no  longer  obligatory  to  give  each 
child  a  share  of  the  apportioned  fund. — Absolute  exclusion  of  one  or  more  of 
the  objects  of  the  power  does  not  now  void  the  appointment. 
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time  of  appointment ;  And  generally  with  power  to  do  every  act  and 
deed  in  the  management  of  the  affairs  of  my  said  children  com- 
petent to  tutors  and  curators  by  the  law  of  Scotland;  With  this 
provision  and  declaration  always,  that  the  said  tutors  and 
curators  shall  be  accountable  for  their  actual  intromissions  only, 
and  not  jointly  for  one  another,  and  that  they  shall  not  be  liable  for 
omissions,  nor  be  bound  to  do  diligence  further  than  they  shall 
judge  necessary  :  And  I  reserve  full  power  to  alter  or  revoke  these 
presents  at  pleasure ;  And  I  dispense  with  the  delivery  hereof;  And 
I  consent  to  the  registration  hereof  for  preservation. — In  witness 
WHEREOF,  &c.(a) 


section  VI 

DEEDS  OF  MORTIFICATION 

1.  Deed  of  Mortification  for  maintaining  Bursars  at  an 
University y  and  for  fowading  an  Hospital  for  Poor  Cfhildren.(b) 

MorttflM-  I,  A,  CONSIDERING  that  for  the  purpose  of  establishing  four  bur- 

mAintoixiiiif  saries  in  the  University  of  M,  I  have  placed  in  the  hands  of  the 

boxHurs.  . 

University  Court  of  the  said  University  the  sum  of  £4000  sterliog, 
for  maintaining  and  educating  four  students  in  that  University; 
And  seeing  it  is  necessary  I  should  appoint  in  what  manner  the 
said  sum  is  to  be  invested  and  employed  :  Therefore  I  do  hereby 
mortify  the  said  sum  for  the  purposes  after  specified  and  appoint 
the  said  University  Court  to  lay  out  and  invest  the  said  sum  of 
£4000  [x]  in  the  purchase  of  land  situate  in  the  neighbourhood  of 
the  town  of  M  so  soon  as  a  convenient  purchase  may  be  made  (or  on 
some  good  heritable  security  or  other  legal  trust  investment,  so  soon 

(a)  In  preparing  a  Nomination  of  Tutors,  the  effect  of  the  Guardianship  of 
Infants  Act,  1886  (49  &  50  Vict.  c.  27)  will,  of  coarse,  be  kept  in  view. 

(b)  A  clause  of  mortification  may  be  competently  included  in  a  testament  or 
trust-deed  as  a  legacy  ;  and  if  so,  it  may  be  inserted  among  the  legacies  in  any  of 
the  forms,  supra,  introducing  the  clause  as  follows: — **And  further,  for  the 
"  purpose  of  establishing  four  bursaries  in  the  University  of  M,  I  do  hereby  leave 
"  and  bequeath  to  the  University  Court  of  the  said  University  the  sum  of  £4000, 
"for  maintaining  and  educating  four  students  in  that  University  ;  which  sum  I 
"  ORDAIN  to  be  invested  and  employed  in  manner  following — viz."  (take  in  from 
[x]  to  [y]  in  this  Example). 
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as  the  same  can  be  procured),  and  till  then  to  deposit  the  same  in 
the  Bank  of  Scotland  for  the  purposes  hereof:  And  I  do  further 
APPOINT  C  during  his  life,  and  after  his  death  the  Senatus  Academicus  Direction 
of  the  said  University  to  be  the  constant  patron  or  patrons  of  the  inyertment. 
said  four  bursaries;  And  that  he  or  they  shall,  so  soon  after  my  Nomination 

of  patroni. 

decease  as  conveniently  may  be,  and  thereafter  from  time  to  time, 
as  often  as  a  vacancy  or  vacancies  may  happen,  nominate  and 
PRESENT  to   the   said   bursaries  four   students   in   the    Faculty   of 

in  said  University  qualified  in  manner  after-men- 
tioned ;  which  students  so  nominated  and  presented  shall  be  entitled 
to  the  free  yearly  income  of  the  said  sum,  or  of  the  lands  purchased 
by  the  same  {or  to  the  yearly  income  of  the  investment  thereof), 
equally  among  them  (under  deduction  of  the  expenses  after-men- 
tioned), and  that  for  the  space  of  four  years  to  each  bursar,  if  he 
shall  continue  so  long  to  prosecute  his  studies  at  the  said  University ; 
and  if  not,  then  for  the  whole  space  each  bursar  shall  so  continue  at 
the  same:  And  in  nominating:  and  presenting  students  as  aforesaid,  order  of 

®  ^  *=*  selection  of 

I  APPOINT  the  said  patron  or  patrons  to  prefer,  in  the  first  place,  bnreare. 
such  as  are  of  my  own  kindred ;  secondly,  such  as  are  of  the  name  of 
A ;  and,  thirdly,  such  as  are  bom  in  the  parish  of  Z,  the  place  of  my 
birth ;  and,  failing  students  of  my  own  kindred,  and  of  the  name  of 
A,  and  from  the  said  parish,  then  such  as  shall  be  found  best  qualified 
and  most  deserving  of  the  same ;  And  when  and  so  soon  as  the 
right  of  presentation  to  the  said  bursaries  shall  become  vested  in 
the  Senatus  Academicus  of  the  said  University,  and  failing  students 
to  be  preferred  as  aforesaid,  then  the  said  Senatus  Academicus  shall 
NOMINATE  and  PRESENT  such  students  only  to  the  said  bursaries  as 
they  shall  find  on  public  examination  to  be  best  qualified  and  most 
deserving  of  such  nomination  ;  And  I  authorise  and  empower  the 
said  University  Court  to  pay  out  of  the  income  of  the  said  fund  the 
necessary  expenses  attending  the  execution  and  management  .of  this 
mortification  [y\ :  And  whereas  it  is  my  will  and  desire  that  the  Mortuica. 

tlon  for 

sum  of  £20,000  \or.  if  so  desired  and  the  davse  is  inserted  in  a  founding  *» 

*■      '    •'  hoepiUlfor 

general  trust-deed,  say,  free  residue  of  my  said  estate  above  con-  ^^^ 
veyed]  shall  be  applied  to  and   for  the  purpose  of  founding  and 
endowing  an  hospital  or  charitable  institution  in  or  near  the  town 
of  Z,  for  maintaining,  clothing,  and  educating  poor  children,  to  be 
called  by   the   name  of   A's  Hospital,  Therefore  I   leave  and  Nomin»uoa 

of  petrous. 

bequeath  the  sum  of  £20,000  [or  ordain  and  appoint  my  said 
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trustees,  as  soon  as  convenient  after  my  death,  to  pat,  assign,  and 
DISPONE  the  said  residue]  to  and  in  favour  of  the  Chief  Magistrate 
of  the  burgh  of  Z,  the  Minister  of  the  parish  of  Z,  and  the  Sheriff- 
Substitute  of  the  county  of  Z,  all  for  the  time  being,  and  their 
successors  in  office,  and  to  fi,  C,  D,  and  E,  during  their  lives,  as 
trustees,  in  trust,  to  the  end  that  they  may  apply  the  same,  in  the 
manner  after-mentioned,  for  erecting,  maintaining,  and  supporting 
an  hospital  for  the  purpose  foresaid :  And  I  do  hereby  decxare 
that  the  Chief  Magistrate  of  the  said  burgh,  the  Minister  of  the 
said  parish,  and  the  Sheriff-Substitute  of  the  said  county,  all  for 
the  time  being,  shall  be  perpetual  governors,  and  the  said  B,  C,  D, 
and  £,  trustees  foresaid,  shall,  during  their  several  lives,  be  joint 
governors  along  with  them  of  the  said  hospital  or  charity,  with  full 
power  to  do  all  and  whatever  acts,  deeds,  matters,  or  things  may  be 
necessary  for  carrying  my  said  will  and  desire  into  complete  exe- 
DiiecUon  cutiou  and  effect ;  And  I  appoint  and  authorise  the  said  governors 
iDTeatment.  forthwith  to  lend  out  or  invest  on  sufficient  heritable  security  or 
other  legal  trust  investment  the  said  sum  of  £20,000  \pr  the  said 
residue,  in  so  far  as  not  already  so  invested  or  consisting  of  lands  and 
heritages  in  Scotland],  and  so  soon  as  convenient,  out  of  the  said 
sum  of  £20,000  so  bequeathed  to  them  \or  out  of  the  estate,  funds, 
and  effects  to  be  paid  and  transferred  to  them  as  aforesaid],  to  pay 
and  apply  any  sum  or  sums,  not  exceeding  £6000  sterling,  to  and 
PurpoMB.  for  the  following  purposes,  viz. — '{First)  For  purchasing  a  piece  of 
ground  of  not  less  than  half  an  acre  in  extent,  situate  in  or  near  the 
said  town  of  Z  ;  {Secondly)  For  building,  erecting,  and  finishing  on 
the  said  piece  of  ground,  according  to  a  plan  to  be  approved  of 
by  them,  a  building,  house,  or  hospital,  containing  sufficient  accom- 
modation for  the  children  and  other  persons  who  may  by  these 
presents  be  entitled  to  reside  in  or  to  have  the  use  of  the  same,  and 
for  fitting  up  and  furnishing  the  said  building  in  a  sufficient  and 
comfortable  manner,  suitable  to  the  purpose  for  which  it  is  destined ; 
and  {Thirdly)  For  purchasing  and  procuring  a  space  in  the  church  of 
Z,  and  for  erecting  thereon,  if  necessary,  seats,  pews,  or  desks,  for 
the  accommodation  of  the  children  and  other  persons  connected  with 
the  said  hospital  during  their  attendance  on  Divine  worship :  And 
I  ordain  the  said  governors  to  apply  the  rents,  interest,  dividends, 
and  annual  profits  of  the  said  sum  of  £20,000  \pr  of  the  said  residue], 
after  payment  of  the  said  sum  of  £6000  sterling,  in  payment  of  the 
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annual  expenditure  of  and  concerning  the  said  hospital  or  charitable 
institution :   With  power  to  the  said  governors  to  uplift  and  vary 
said  investments  [and  to  sell  said  land  and  heritage  when  necessary], 
they  being  always  bound  to  reinvest  the  same  [and  the  prices  of 
such  lands  and  heritages]  on  good  and  snflBcient  heritable  security  or 
other  legal  trust  investments  as  aforesaid  :  And  I  do  also  direct  and  l^^^^ 
APPOINT  the  said  governors,  when  and  so  often  as  they  shall  find  it  offl«Wi- 
necessary,  to  select,  nominate,  and  appoint  proper  persons  to  be 
treasurer,  surgeon,  master,  mistress,  teachers,  servants,  and  others 
to  the  said  hospital  or  charitable  institution ;  and  which  persons  so 
appointed  shall  perform  such  duties,  and  be  entitled  to  such  suitable 
and    reasonable    advantages,   salaries,   wages,   or   emoluments,   and 
superannuation  allowances  as  the  governors  shall  from  time  to  time 
think  fit  to  appoint :  And  I  do  further  appoint  the  said  governors, 
from  time  to  time,  to  choose  and  admit  into  the  said  hospital  such 
number  of  poor  boys  and  girls  as  the  revenues  of  the  said  charity 
may  at  the  time  afford ;  such  children  to  be  clothed  and   main- 
tained  in   the   said   hospital,   and   taught  and    instructed    in   the 
most    useful     branches    of    education    suitable    to    their    station, 
sex,  and    age;    Declaring  that    no  children  shall    be  admitted 
to    the     benefit    of    the    said    charity    before    they    shall     have 
attained  the  age  of  seven,  nor  after  they  shall  have  attained  the 
age  of  ten  years ;  nor  shall  they  continue  therein  after  they  have 
attained  the  age  of  fourteen   years  complete :  And  I  recommend  preference 
and  APPOINT  the  preferences  of  admission  to  the  said  hospital  to  be  iionto 

.  hospital. 

as  follows : — {First)  Poor  children  of  the  name  of  A ;  (Secondly)  Poor 
children  of  the  name  of  B ;  (Thirdly)  Poor  children  who,  for  three 
years  previous  to  their  admission,  have  been  constantly  resident  in 
the  parish  of  Z ;  (Fourthly)  Poor  children  resident  in  the  said  parish 
of  Z,  though  for  a  less  period  than  three  years ;  (Fifthly)  Poor 
children  from  any  part  of  the  county  of  Z ;  (Sixthly)  Failing  appli- 
cations from  all  these  places,  poor  children  coming  from  any  part  of 
Scotland ;  and  (Lastly)  I  authorise  and  empower  the  governors 
for  the  time  being  to  make  bye-laws,  rules,  and  statutes  for 
the  said  hospital,  and  from  time  to  time  to  alter  the  same  as  to 
them  may  seem  necessary,  they  always  keeping  in  view  the  original 
intention  of  the  said  hospital  or  charitable  institution :  And 
I  consent  to  the  registration  hereof  for  preservation. — In  witness 

WHEREOF,  &a 
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2.  Deed  of  Trust  for  fowndiTig  aTtd  maintaining  a  Lectureship, 

I,  A  B,  Esquire,  residing  in  Nice,  being  desirous  to  settle,  in 
manner  underwritten,  the  sum  of  Seven  thousand  five  hundred 
pounds,  for  the  purpose  of  promoting  the  permanent  establishment, 

ConreTance  in    ANDERSON'S     UNIVERSITY,    of     POPULAR     LECTURES    on    certain 
toinutees. 

subjects  hereinafter  specified,  DO  THEREFORE  hereby  give,  grant, 
and  ASSIGN  the  said  sum  of  Seven  thousand  five  hundred  pounds  to 
[names  and  designations  of  trustees^  and  the  survivors  or  survivor 
of  them  continuing  to  act,  and  to  the  managers  for  the  time  being 
of  Anderson's  University,  and  their  successors  in  office,  as  trustees 
for  the  ends,  uses,  and  purposes  after  expressed ;  But  declaring 
always  that  until  the  trustees  above  named  and  designed  are,  by 
death,  resignation,  or  other  disqualification,  reduced  to  three,  these 
trustees  shall  act  exclusively  as  trustees  under  these  presents ;  and 
the  appointment  as  trustees  of  the  said  managers  for  the  time  being 
of  Anderson's  University,  and  their  successors  in  office  shall,  until 
that  event,  be  and  remain  in  abeyance  :  And  further  declaring 
that  until  the  trustees  above  named  and  designed  are  reduced  as 
aforesaid  to  three,  a  majority  of  their  number  shall  be  a  quorum ; 
but  thereafter,  when  the  said  managers  are  associated  with  them, 
as  well  as  after  the  death  of  the  said  trustees  above  named  and 
designed,  any  five  shall  be  a  quorum.  But  the  said  sum  of  Seven 
thousand  five  hundred  pounds  is  given,  and  shall  be  accepted  in 
TRUST  always,  and  only  for  the  ends  and  purposes  after  expressed : 
Purpose  That  is  to  say— in  the  First  Place — For  payment  out  of  each  year's 
income  thereof  of  the  expenses  of  every  kind,  whether  chargeable  to 
capital  or  income,  that  may  be  incurred  by  the  trustees  during  that 
year,  it  being  hereby  expressly  provided  and  declared  that  on  no 
account  shall  the  capital  of  the  said  sum  of  Seven  thousand  five 
hundred  pounds  be  encroached  upon  for  any  purpose  whatever:  In 
the  Second  Place — If  and  when  the  said  trustees  shall  see  fit,  they 
shall  be  entitled,  and  they  are  hereby  authorised,  out  of  each  or  any 
year's  income,  to  set  apart,  and  apply  or  accumulate,  such  portion 
thereof  as  in  their  discretion  they  may  consider  expedient,  for  the 
purpose  of  purchasing  apparatus,  in  order  the  better  to  illustrate  all 
or  any  of  the  courses  of  lectures  hereinafter  specified,  or  for  the 
purpose  of  otherwise  promoting  the  utility  and  success  of  all   or 
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any  of  the  said  coui-ses :  And  in  the  Third  Place — The  said  trustees 
shall  each  year  distribute,  in  such  proportions  as  they  shall  see 
fit,  the  remainder  of  each  year's  income  of  the  said  capital  sum 
among  such  of  the  professors  of  Anderson's  University  as  shall  be 
appointed  by  the  said  trustees  to  deliver  annually  or  periodicaUyf 
in  that  University,  separate  courses  of  popular  lectures  on  the 
three  following  subjects,  or  any  of  them,  viz. — (First),  Chemistry ; 
(Seccmdly),  Mechanical  and  Experimental  Physics ;  and  (Thirdly), 
Anatomy  and  Physiology:   Bur  providing  always  and  declar- Dtrecuou 

ING,   as    it   is    EXPRESSLY    PROVIDED    AND    DECLARED,    that   none    of 

the  professors  of  Anderson's  University  shall  have  any  vested 
interest  in  the  said  income  or  any  part  thereof;  and  that  the  said 
trustees,  if  and  when  they  see  cause,  shall  be  entitled,  and  are  hereby 
authorised,  instead  of  appointing  such  professors  to  deliver  the  said 
lectures,  to  appoint  for  any  year,  or  for  any  course,  any  other  lecturer 
or  lecturers,  and  to  pay  such  other  lecturer  or  lecturers  such  portion 
of  the  said  income  as  to  the  said  trustees  shall  seem  meet ;  and  for 
the  better  enabling  the  said  trustees  to  carry  the  purposes  of  this 
trust  into  effect,  I  do  hereby  empower  them  to  invest  the  said  capital 
sum,  or  any  part  thereof  upon  any  legal  trust  investment,  and  to 
realise  the  investments,  and  re-invest  from  time  to  time;  but  I 
EXPRESSLY  direct  AND  APPOINT  the  said  trustees  to  take  every 
investment  in  their  own  names  as  trustees  for  the  ends,  uses,  and 
purposes  foresaid,  and  on  no  account,  either  temporarily  or  per- 
manently, to  allow  the  same  to  be  immixed  with  the  funds  of 
Anderson's  University,  or  lent  to  the  managers  thereof;  and  I 
further  empower  the  said  trustees,  hereinbefore  named  and 
designed,  notwithstanding  anything  hereinbefore  contained,  even 
although  their  number  is  not  reduced  to  three,  to  assume  as 
trustees  along  with  them  the  managers  for  the  time  being  of 
Anderson's   University,   and   their  successors   in    ofiBce ;   but   such  Power  of 

ESBimption* 

assumption  shall  be  competent  only  in  the  event  of  the  trustees 

hereinbefore  named   and   designed   being  unanimously  of  opinion 

that  such  assumption  will  be  for  the  interest  of  the  trust ;  and,  in 

case  of  such  assumption,  five  shall  be  a  quorum :  And  I  expressly 

PROVIDE  AND  DECLARE  that  it  shall  not  be  competent  to  assume 

into  this  trust  any  parties  as  trustees  except  the  managers  for  the 

time  being  of  Anderson's  University,  or  their  successors  in  office,  it 

being  my  intention  that  on  the  death,  resignation,  or  other  disquali- 
JUR.  s.— I.  41 
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fication  of   the   trustees    hereinbefore    named   and    designed,  the 

management  of  this  trust  shall  devolve  upon  the  said  managers 

siMtioBof  and  their  successors  in  office;  And  I  further  empower  the  said 

OffloiftlfOf 

^^'^^  trustees  to  appoint  any  one*  of  their  own  number,  or  any  other  person, 
to  be  secretary  and  cashier  to  this  trust,  with  such  moderate  annual 
allowance  for  his  trouble  as  the  said  trustees  shall  consider  proper ; 
and  it  shall  be  the  duty  of  the  said  secretary  and  cashier  to  keep  a 
correct  minute-book  of  the  proceedings  of  the  trustees,  and  a  cash- 
book  containing  all  his  intromissions  with  the  trust-funds,  which 
cash-book  shall  be  examined,  and,  if  correct,  docqueted  once  a  year 
or  oftener  by  the  said  trustees  or  by  an  auditor  appointed  by  them  ; 
but  the  said  office  of  secretary  and  cashier  shall  be  held  only  during 
the  pleasure  of  the  trustees,  and  they  shall  be  entitled  to  suspend 
and  dismiss  him  without  reason  assigned,  at  pleasure,  and  to  appoint 
another  in  his  stead ;  And  I  further  empower  the  said  trustees, 
annually  or  periodically,  to  appoint  the  lecturers  who  are  to  deliver 
the  foresaid  courses,  and  to  fix  upon  the  description  and  number 
of  lectures  to  be  so  delivered,  and  the  time  and  place  of  delivery,  and 
the  fees,  if  any,  to  be  paid  by  students  for  attendance,  and  generally 
the  whole  arrangements  of  the  courses ;  And  I  further  direct  that, 
upon  the  requisition  of  the  convener  for  the  time  being,  or  of  any 
two  of  the  trustees,  the  trustees  shall  hold  meetings  from  time 
to  time,  as  occasion  may  require  ;  but,  at  all  events,  they  are  hereby 
required  to  meet  once  a  year  on  the  twenty-second  day  of  June, 
if  not  a  Sunday,  or  if  a  Sunday,  upon  the  Monday  following  that 
day,  for  the  purpose  of  making  arrangements  for  the  next  ensuing 
course  of  lectures,  at  which  meeting  they  shall  also  appoint  a  convener 
for  the  ensuing  year,  and  such  convener,  if  present,  shall  be  chairman 
of  the  meetings  of  the  trustees,  but  if  absent,  the  meeting  shall  elect 
their  chairman  ;  And  I  further  direct  that  at  all  meetings  of  the 
trustees  where  a  quorum  is  present  a  majority  of  those  present  shall 
rule  the  minority ;  and  in  case  of  equality,  the  chairman  shall  have 
both  a  deliberative  and  a  casting  vote :  And  I  further  empower 
the  said  trustees  at  any  meeting  to  appoint  and  elect  committees  of 
their  number,  either  permanent  or  temporary,  for  all  or  any  of  the 
•objects  of  the  trust ;  And  I  declare  that  the  trustees  hereinbefore 
named  shall  be  entitled,  if  and  when  they  see  fit,  to  resign  the 
office  of  trustees,  notwithstanding  of  having  accepted  thereof;  And 
I  further  declare  that  none  of  the  trustees  shall  be  responsible 
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for  loss  or  depreciation  of  investments,  or  for  the  solvency  of  the 
parties  to  whom  they  may  lend  any  part  of  the  trust-funds  on 
heritable  security,  or  for  the  solvency  or  fidelity  of  any  secretary 
and  cashier  they  may  appoint,  nor  for  the  intromissions  of  each  other, 
but  each  only  for  his  actual  intromissions :  And  I  CONSENT  to  the 
registration  hereof  for  preservation. — In  witness  whereof,  &c. 


8.  Deed  of  Mortiflcation  fownding  a  Scholarship  in  a  Scottish 

University. 

I,  A,  considering  that  I  have  already  granted  an  endowment  induetiTe 
for  two  scholarships  in  the  University  of  ,  m  the 

departments  of  Mathematics  and  Mental  Philosophy  (or,  as  the  case 
^may  he\  and  that  for  the  encouragement  and  promotion  of  studies 
in  the  departments  of  physical  and  natural  science  in  the  said 
University  of  ,  and  especially  with  the  view  of  inducing 

Bachelors  in  Science  in  said  University  to  proceed  to  the  degree  of 
Doctor  in  Science,  I  have  resolved  to  give  the  sum  of  £ 
sterling  to  said  University  for  the  foundation  and  endowment  of  two 
scholarships  therein,  in  the  departments  of  physical  and  natural 
science,  and  to  place  such  scholarships  in  the  gift  and  appointment 
of  the  Senatus  Academicus  of  the  said  University  in  manner  under- 
written ;  That  is  to  say,  in  pursuance  of  my  desire  to  promote  the 
well-being  of  the  said  University,  and  specially  for  the  encourage- 
ment and  promotion  of  studies  in  the  departments  of  the  natural  and 
physical  experimental  sciences,  and  with  the  view  above  mentioned, 
I  do  hereby  give,  grant,  and  mortify  the  foresaid  sum  of  £  Sft"^^  **' 

sterling  to  and  in  favour  of  the  University  Court  of  the  said  Univer- 
sity of  ,  for  the  foundation  and  endowment  of  two 
scholarships,  to  bear  the  name  of  "  "  scholarships  in  the 
said  University ;  And  I  have,  of  date  the  day  of  , 
19  ,  assigned  to  the  said  University  Court  for  the  purposes  foresaid, 
a  bond  and  disposition  in  security  for  that  sum  held  by  me :  And  I 
hereby  direct  and  appoint  that  the  said  scholarships  shall  be  in  the  Appoint. 

•  j»  1  .  •  1  .  ttent  of 

gift  and  appointment  of  the  Senatus  Academicus  of  the  said  Univer-  patrons, 
sity  as  patrons  thereof,  and  be  given  to  the  most  eminent  of  the 
Bachelors  of  Science  in   said  University  who   have  passed  their 
examinations  either  in  the  year  preceding  the  vacancy  or  in  the  year 
in  which  such  vacancy  occurs  ;  but  the  Senatus  shall  have  the  power 
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of  decidiDg  whether  any  of  the  Bachelors  of  Science  of  these  years 

have  passed  with  such  honours  as  will  justify  the  Senatus  in  con- 

Gondiuona  ferriniT  the  scholarships  upon  them  :  And  the  said  scholarships  shall 

ofalecUon  .  . 

SSh^UMhi  ^®  ^^^^  and  enjoyed  by  each  successful  competitor,  subject  to  the 
declaration  after- mentioned,  for  a  period  not  exceeding  two  years ; 
Decxarino,  however,  that  each  of  the  said  scholarships  shall  be  held 
for  the  second  year  only  in  the  event  of  the  holder  having  obtained 
the  degree  of  Doctor  in  Science  in  said  University :  And  the  said 
scholarships  shall  be  of  value  and  amount  equal  respectively  to  one- 
half  of  the  free  annual  proceeds  of  the  said  sum  of  £  sterling, 
— that  is,  the  proceeds  after  deduction  of  any  necessary  expenses, — 
and  shall  be  awarded  after  the  University  examination  for  the  degree 
of  Bachelor  of  Science,  and  only  upon  a  candidate  having  obtained 
that  degree,  the  one  scholarship  being  for  proficiency  in  the  dep€u±- 
ment  of  physical  science,  including  experimental  philosophy  and 
chemistry,  and  the  other  for  proficiency  in  the  department  of  the 
natural  sciences,  including  botany,  zoology,  physiology,  and  geology, — 
the  award  being  made  in  each  department  to  the  Bachelor  who,  on 
his  examination,  displays  the  greatest  proficiency  in  such  department, 
and  who  has  passed  with  such  honours  as  to  entitle  him,  in  the 
judgment  of  the  Senatus  Academicus,  to  the  scholarship  as  a 
reward  of  merit,  and  shall  be  paid  to  the  holder  of  each  respec- 
tively half-yearly  at  Whitsunday  and  Martinmas,  in  equal  portions, 
beginning  the  first  payment  at  the  first  of  said  terms  which  shall 
occur  after  the  period  of  such  holder's  graduation  in  science :  And 
it  is  hereby  provided  and  declared  that  the  first  award  of 
the  said  two  scholarships  shall  take  place  in  the  year  19  ,  at  the 
period  of  graduatiou  in  science  in  the  said  year;  but  it  is  hereby 
provided  that  it  shall  not  be  competent  for  any  person  to  hold  either 
of  the  said  scholarships  along  with  any  other  scholarship,  fellowship, 
or  bursary  of  any  Scottish  University,  or  with  any  situation  or 
appointment  of  any  kind  yielding  to  him  an- annual  income  of  more 
than  £100  sterling ;  and  the  right  of  any  party  appointed  to  either 
of  said  scholarships  shall  terminate  on  his  obtaining  any  such 
appointment,  when  it  shall  be  open  to  the  said  Senatus  Academicus 
to  make  a  new  election,  or  to  confer  the  scholarship  on  any  party 
having  taken  his  degree  of  Bachelor  of  Science  in  the  year  when  the 
vacancy  occurs,  or  in  the  previous  year,  who  shall  have  passed  with 
such  honours  as  to  justify  the  Senatus  in  conferring  the  scholarship 
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upon  him :  And  it  shall  be  in  the  power  of  the  Senatus,  if  on  any 
occasion  it  shall  seem  to  them  that  in  either  department  any  two 
Bachelors  are  of  equal  merit,  to  divide  the  scholarship  between  them, 
or  if  in  either  department  two  Bachelors  shall  have  passed  with 
honours  sufficient  to  justify  the  Senatus  in  conferring  the  scholarship 
upon  them,  whilst  in  the  otiier  department  no  Bachelors  have  passed 
with  such  honours,  to  award  the  two  scholarships  to  two  Bachelors 
who  have  passed  with  the  necessary  honours  in  one  department  on 
that  occasion  ;  but  the  award  shall  always  be  to  the  separate  depart- 
ments when  in  each  there  is  a  Bachelor  to  whom  the  Senatus  may 
be  justified  in  awarding  the  scholarship:  And  on  each  occasion  of 
a  vacancy,  after  the  scholarship  has  been  held  for  the  full  period  of 
two  years,  the  vacant  scholarship  or  scholarships  shall  be  awarded 
under  the  same  conditions  as  are  hereinbefore  provided  as  to  the  first 
award  thereof:  And  it  is  further  provided  and  declared  that 
in  case  of  any  gross  misconduct  on  the  part  of  the  scholar,  it  shall 
be  lawful  for  the  said  Senatus  Academicus  to  suspend  him  from,  or  to 
deprive  him  of,  the  scholarship  held  by  him,  subject  to  an  appeal 
to  the  University  Court,  if  taken  within  eight  days,  and  which 
appeal  must  be  heard  and  disposed  of  by  the  University  Court  with 
all  possible  dispatch,  but  in  the  meantime  the  decision  of  the 
Senatus  Academicus  shall  receive  e£fect  from  its  date:  And  it  is 
hereby  further  provided  and  declared  that  in  any  year  in  which 
either  of  the  said  scholarships  may  be  vacant,  the  sum  which  would 
have  been  paid  to  the  scholar  had  it  been  filled  shall  be  added  to  the 
capital  of  the  mortification ;  but  the  Senatus  Academicus  shall  be 
entitled,  within  the  next  two  years,  if  there  shall  be  a  Bachelor  in 
either  department  who  has  failed  to  get  an  award  of  the  scholarship 
from  superior  merit  in  another  Bachelor,  but  who  has  yet  passed 
with  such  honours  as  will  justify  the  Senatus  in  conferring  a  scholar- 
ship upon  him,  to  award  to  him  the  sum  which  has  been  unapplied 
in  either  of  the  two  previous  years  from  want  of  merit  in  the 
Bachelors  of  either  of  these  years,  and  to  withdraw  from  the  capital 
the  sum  added  to  it  in  either  of  said  years  as  aforesaid ;  but  no  sum 
shall  be  so  applied  which  has  been  added  to  the  capital  in  any 
previous  year :  And  the  Senatus  Academicus  of  the  said  University 
shall  have  power,  whenever  they  shall  see  fit,  to  make  any  rules  and 
regulations  for  the  administration  of  said  scholarships  not  incon- 
sistent with  the  foregoing  conditions,  and  specially  to  impose  upon 
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the  holders  of  said  scholarships  such  conditions  as  to  prosecution  of 
study  or  of  scientific  research  as  may  seem  desirable,  and  to  call  up 
said  sum  of  £  sterling  from  the  security  upon  which  the 

same  is  invested,  and  upon  receiving  payment  thereof,  to  lay  out  and 
invest  of  new  said  mortified  sum  on  any  legal  trust  investment: 
And  the  said  Senatus  Academicus  shall  be  noways  liable  for  the 
sufficiency  or  insufficiency  of  the  investments  on  which  the  said  sum 
is  invested :  And  I  consent  to  registration  hereof  for  preservation. — 
In  witness  whereof,  Ac. 

We  recommend  that  any  person  desirous  of  promoting  the  welf€U%  of 
a  Scottish  University,  by  founding  scholarships  or  bursanes,  or  endowing 
professorships,  should,  before  executing  the  deed  of  mortification  or  foundation, 
communicate  with  the  Senatus  of  the  University,  or  their  agent,  as  to  the  con- 
ditions and  terms  of  the  grant,  as  there  are  many  matters  to  be  provided  for 
which  mi^ht  not  occur  to  one  not  conversant  with  the  practical  working  of  such 
mortifications. 


SECTION  VII 

RESIGNATION  AND  ASSUMPTION  OF  TRUSTEES 

The  Act  24  &  25  Vict.  c.  84  (1861)  enacts  that  all  trusts  constituted 
by  virtue  of  any  deed  or  local  Act  of  Parliament,  under  which  gratuitous 
trustees  are  nominated,  shall  be  held  to  include,  unless  the  contrary  be 
expressed,  power  to  any  trustee  so  nominated  to  resign  the  office  of 
trustee,  and  also  power  to  the  trustee  so  nominated,  if  there  be  only  one, 
or  to  the  trustees  so  nominated,  or  a  quorum  of  them,*  to  assume  new 
trustees,  (a) 

The  provisions  as  to  the  resignation  of  trustees  will  be  found  in  sec.  10» 
and  as  to  the  assumption  of  new  trustees  in  sec.  1 1  of  the  1867  Act  (30  <&  31 
Vict  c.  97). 

Where  a  trustee  about  to  resign  is  sole  trustee,  or  where,  though  not 
the  only  trustee,  trust  property  stands  vested  in  his  own  name  to  the 
exclusion  of  the  other  trustees,  he  must,  in  connection  with  his  resigna- 
tion, denude  of  all  trust  pro|)erty.  The  trustee  mav  denude  in  the  deed 
by  which  he  resigns  office,  or  in  an  antecedent  or  subsequent  conveyance, 
or  in  the  deed  of  assumption  of  a  new  trustee  where  there  is  such. 

Though  a  trustee  may,  after  he  has  resigned,  denude  of  trust  property, 
he  cannot,  after  resignation,  assume  new  trustees. 

It  is  provided  by  sec.  9  of  the  Trusts  Act  of  1867  that  "  When  a  trustee 
"  who  resigns,  or  the  representatives  of  a  trustee  who  has  died  or  resimed, 
"  cannot  obtain  a  discharge  of  his  acts  and  intromissions  from  the  remaining 
"  trustees,  and  when  the  Beneficiaries  of  the  trust  refuse,  or  are  unable,  from 
"  absence,  incapacity,  or  otherwise,  to  grant  a  discharge,  the  Court  may, 
"  on  petition  to  that  effect  at  the  instance  of  such  trustee  or  representa- 

(a)  As  to  resignation  of  non-gratuitous  trustees,  see  the  cases  of  Orpkooty  24 
R.  871 ;  Alison,  23  S.L.R.  362  ;  A$hU  Co,,  4  S.L.T.  120  ;  ScoU,  22  R.  78  ;  and 
M'Lean,  22  R.  872. 
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"  tive,  and  after  such  intimation  and  inquiry  as  may  be  thought  necessary, 
'^  grant  such  discharge  ;  and  it  shall  be  in  the  power  of  the  Uourt  to  direct 
"  that  the  expense  of  such  application  be  paid  out  of  the  trust-estate,  if 
"  the  Court  shall  consider  this  reasonable/' 

The  forms  appended  to  the  Trusts  Act  of  1867,  and  quoted  below 
appear  sufficient  for  all  practical  purposes. 


1.  Minute  of  Resignation  {being  Schednde  {A)  to  the  Trusts 

Act  of  1867). 

I,  A  B,  DO  hereby  resign,  as  and  from  .the .  date   hereof,  the 
office  of  trustee  under  the  trust-disposition  and  settlement  (or  other 
deed)  granted  by  0  D  in  &vour  of  E  F,  Q  H,  and  myself,  dated  the 
day  of  ,  and  recorded  in  the  Books  of  Council  and 

Session  (or  other  register)  the  day  of  .    {If  the 

trustee  was  assumed,  add — And  to  which  office  of  trustee  I  was 
assumed  by  deed  of  assumption  granted  by  the  said  E  F  and  0  H, 
dated  the  day  of  .) — In  witness  whereof,  &c. 

When,  in  the  circumstances  already  adverted  to,  the  retiring  trustee 
has  to  denude  of  trust  property,  a  conveyance  suitable  to  the  nature  of 
the  property  may  be  added  to  the  above  form  as  follows : —         • 

And  further,  I  do  hereby  dispone  {or  assign)  to  and  in  favour 
of  {name  and  designation  of  the  continuing  or  new  trustee  or 
judicial  fa/stor^  as  the  case  may  be),  and  his  successors  in  office  and 
assignees,  all  and  whole,  &c. 

If  the  trustee  resigning  is  the  sole  trustee,  the  provisions  in  sec.  10  of 
the  Trusts  (Scotland)  Act,  1867,  as  to  the  consents  to  be  obtained  before 
resigning,  should  be  kept  in  view. 


2.  Deed  of  Assumption  and  Conveyance  {being  Schedule  {B)  to 

the  Trusts  Act  of  1867). 

I,  A  B  {or,  We,  A  B  and  0  D),  the  accepting  and  surviving  {or 
remaining)  trustee  {or  trustees,  or  a  majority  and  quorum  of  the 
accepting  and  surviving  trustees),  acting  under  a  trust-disposition 


648  SETTLEMENTS,  ETC.,  GRANTED   INTUITU  MORTIS 

and  deed  of  settlement  {or  other  deed)  granted  by  E  F  in  favour  of 
,  dated  the  day  of  {if  recorded,  specify 

register  and  date  of  recording),  do  hereby  assume  G  H  {or  G  H  and 
I  K)  as  a  trustee  (or  trustees)  under  the  said  trust-disposition  and 
settlement  {or  other  deed) ;  and  I  {or  we)  dispone  and  convey  to 
myself  {or  ourselves)  and  the  said  G  H  (or  G  H  and  I  K)  as  trustees 
under  the  said  trust-disposition  and  settlement  {or  other  deed),  and 
the  survivors  or  survivor,  and  the  heirs  of  the  last  survivor,  the 
majority,  while  more  than  two  are  acting,  being  a  quorum,  All  and 
sundry  the  whole  trust-estate  and  effects,  heritable  and  moveable, 
real  and  personal,  of  every  description,  or  wherever  situated,  at 
present  belonging  to  (a)  or  under  my  (or  our)  control  as  trustees  {or 
surviving  trustees,  or  otherwise,  as  the  case  may  be)  under  the  said 
trust-disposition  and  settlement,  together  with  the  whole  vouchers, 
titles,  and  instructions  thereof.  {Then  may  follow,  if  wished,  special 
conveyances  of  heritable  or  personal  property,  with  the  xisual  clauses 
of  a  conveyance  applicable  to  such  pjvperty,  and  as  the  case  may 
require.)  And  we  consent  to  registration  hereof  for  preservation, 
and  also  in  the  general  {or  burgh)  register  of  sasines,  for  publication. 

— In  WITNESS  WHEREOF,  &C. 


SECTION  VIII 


COMPLETION  OF   THE  TITLES  OF  ORIGINAL  AND 

ASSUMED  TRUSTEES 

In  all  cases  where  the  trust^leed  contains  a  special  conveyance  of 
heritable  property,  without  lengthened  or  complicated  provisions,  the  title 
may  be  most  simply  completed  by  registration  of  the  deed,  with  warrant 
on  behalf  of  the  accepting  trustees,  in  the  appropriate  Register  of  Sasines. 
But  where  the  trust-estate  includes  several  heritable  subjects  or  heritable 
securities,  and  the  trust-deed  will  thus  form  part  of  several  distinct  pro- 
gresses, the  titles  should  in  all  cases  be  completed  by  Notarial  Instrument. 
We  give  an  example  of  Notarial  Instrument  proceeding  on  the  truster's 
infeftment,  and  the  General  Conveyance  contained  in  Trust-Disposition 
and  Settlement  and  relative  Deed  of  Assumption,  Schedule  (L) .  of  the 
Titles  to  Land  Consolidation  (Scotland)  Act,  1868. 

At  there  was  on  behalf  of  B,  C,  and  D 

{designations),  as  accepting  and  assumed  trustees  of  the  deceased 

(a)  The  Statutory  Schedule  omits  the  word  me  or  us,  which  was  obviously 
meant  to  be  read  here. 


r 
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A  {designation)  under  his  Trust-Disposition  and  Settlemeut  and 
Codicil  and  relative  Deed  of  Assumption  after-mentioned,  presented 
to  me  Notary  Public  subscribing,  a  Disposition  granted  by  M 
{designation)^  in  favour  of  the  said  A,  dated  ,  and  with 

warrant  of  registration  thereon  oil  behalf  of  the  said  A,  recorded  in 
the  Division  of  the  General  Register  of  Sasines  applicable  to  the 
county  of  Y  the  day  of  Nineteen 

hundred  and  {or  otlierwisey  as  the  case  Tnay  be) :  By 

which  recorded  Disposition  the  said  A  was  infeft  in  All  and  Whole 
{here  describe  the  lands  or  other  subjects  as  the  case  may  be,  as  the 
same  are  descHbed  in  the  disposition  or  other  deed  or  instruTnent, 
and  refer  to  any  real  burdens  or  conditions  as  constituted  or 
referred  to  in  tfie  disposition  or  other  deed  or  instrument) :  As 
ALSO  there  was  presented  to  me  an  Extract  of  a  Trust-Disposition 
and  Settlement  granted  by  the  said  A,  dated  and 

Codicil  annexed  thereto  dated  ,  and  with  relative 

Minute  of  Acceptance  by  the  said  B  and  C  endorsed  thereon,  and 
dated  ;  All  recorded  in  the  Books  of  Council  and  Session 

{or  otherwise,  as  the  case  Tnay  be),  the  day  of  , 

Nineteen  hundred  and  :  By  which  Trust-Disposition 

and  Settlement  the  said  A  gave  and  disponed  to  and  in  favour  of 
the  said  B  and  C,  and  of  O  {designation),  who  predeceased  the  said 
A  and  such  other  person  or  persons  as  he  might  thereafter  appoint  or 
as  might  be  assumed  to  act  in  the  trust  thereby  constituted,  and  the 
survivors  and  survivor,  acceptors  and  acceptor  of  them,  as  trustees 
and  trustee  for  executing  the  trust  thereby  created,  and  to  the 
heirs  of  the  last  surviving  trustee,  and  to  the  assignees  of  the  said 
trustees  and  their  foresaids.  All  and  Sundry  the  whole  means, 
estate,  and  effects,  heritable  and  moveable,  real  and  personal,  then 
belonging  or  which  should  belong  to  him  at  the  time  of  his  death, 
with  the  whole  vouchers  and  instructions  thereof,  but  in  trust  only 
for  the  purposes  and  with  the  powers  (including,  inter  alia,  a  power 
of  sale  of  his  heritable  estate  or  any  part  thereof)  therein  after- 
written,  and  the  said  A  thereby  nominated  his  said  trustees  to  be 
his  executors :  And  by  which  Codicil  the  said  A,  inter  alia,  revoked 
the  nomination  of  the  said  0  as  trustee  and  executor  under  his 
said  Trust-Disposition  and  Settlement :  And  by  which  Minute  of 
Acceptance  the  said  B  and  C  accepted  of  the  offices  of  trustee  and 
executor  conferred  upon  each  of  them  by  the  said  Trust-Disposition 
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and  Settlemeut :  As  also  there  was  presented  to  me  an  Extract  of 
a  Deed  of  Assumption  granted  by  the  said  B  and  C,  dated 
and  with  Minute  of  Acceptance  thereon  dated  recorded 

in  the  Books  of  Council  and  Session  (or  otherwise,  as  the  case  Truiy 
be)  the  day  of  Nineteen  hundred  and  : 

By  which  Deed  of  Assumption  the  said  B  and  C  as  the  accepting 
and  surviving  trustees  under  said  Trust-Disposition  and  Settlement 
and  Codicil  assumed  the  said  D  as  a  trustee  under  the  said  Trust- 
Disposition  and  Settlement  and  Codicil,  and  disponed  and  conveyed 
to  themselves  and  the  said  D  as  trustees  foresaid,  and  to  the  sur- 
vivors and  survivor,  and  acceptors  or  acceptor  of  them,  and  to  the 
heirs  of  the  last  surviving  trustee,  All  and  Sundry  the  whole  trust- 
estate  and  eCFects,  heritable  and 'moveable,  real  and  personal,  of  every 
description,  or  wherever  situated,  then  belonging  to  or  under  the 
control  of  the  said  B  and  C  as  trustees  foresaid,  with  the  whole 
vouchers,  titles,  and  instructions  thereof;  And  by  which  last-men- 
tioned Minute'  of  Acceptance  the  said  D  accepted  of  the  office  of 
trustee  thereby  conferred  upon  him :  Whereupon  this  Instrument 
is  taken  in  the  hands  of  L  M  (insert  name  and  designation  of 
Notary  Public)  in  the  terms  of  the  "  Titles  to  Land  Consolidation 
*'  (Scotland)  Act,  1868." — In  witness  whereof,  &c. 

It  may  happen  that  part  of  the  subjects  contained  in  the  truster's 
infeftment,  has  been  sold  by  him  before  his  death ;  and  it  will  be  advis- 
able in  all  cases  in  order  to  'avoid  possible  questions  with  the  purchaser 
or  parties  in  his  right,  and  the  awkwardness  in  any  event  of  completing  a 
title  in  the  persons  of  the  trustees  to  property  which  really  does  not  belong " 
to  them,  to  inquire  if  any  such  sale  has  taken  place.  If  there  has  been  a 
sale,  and  the  purchaser's  title  can  be  produced  to  the  Notary,  an  addition 
to  the  instrument  may  be  made  in  the  following  or  similar  terms,  immedi- 
ately after  the  narrative  of  the  Deed  of  Assumption : — 

Whereby  the  said  B,  C,  and  D  are  now  in  right  of  the  subjects 
described  in  the  foregoing  Dispositions  dated  and  recorded  as  afore- 
said, but  excepting  therefrom  the  portions  thereof  which  were  sold 
and  disponed  by  the  said  A,  conform  to  Disposition  granted  by  him 
in  favour  of  P  dated  (and  if  recorded),  recorded  in  the 

Division  of  the  General  Register  of  Sasines  applicable  to  the  county 
of  the  day  of  ,  Nineteen  hundred 

and  ,  viz.,  All  and  Whole  (here  describe  or  validly  refer 

to  the  excepted  subjects) :  Which  Disposition  was  also  presented  to 
me :  Whereupon,  &c.  (as  before). 
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SECTION  IX 

DISCHARGES 

!•  Discharg'e  of  a  Trust  in  favour  of  the  Trustees. 

I,  A,  CONSIDERING  that  the  deceased  B,  my  father,  by  trust- 
disposition  and  settlement,  dated  the  day  of  19  ,  and 
recorded  in  the  (specify  registration),  the  day  of  19  ,  DIS- 
PONED, ASSIGNED,  and  conveyed  to  E,  C,  and  D  (here  take  in  the  terms 
of  the  conveyance  as  in  the  dispositive  clause  of  the  trust-disposition, 
with  such  of  the  powers  of  the  ti*usiees  and  purposes  of  the  trust  as 
Toay  be  necessary  to  explain  the  discharge),  as  the  said  trust-disposition 
more  fully  bears :  In  virtue  of  which  trust-disposition  and  settle- 
ment the  said  trustees  entered  on  the  possession  and  management 
of  the  said  trust-estate :  And  now  seeing  that  as  they-  have,  in 
terms  of  the  said  trust-deed,  denuded  themselves  of  the  said  trust, 
and  conveyed  the  subjects  under  their  management  to  me,  by 
disposition  of  this  date,  and  have  accounted  to  me  for  their  intro- 
missions and  management,  it  is  reasonable  that  I  should  grant  the 
discharge  underwritten :  Therefore  I  have  exonered  and  dis- 
charged, as  I  do  hereby  exoner,  acquit,  and  simpliciter  discharge 
the  said  E,  C,  and  D,  and  their  heirs  and  successors,  and  the  factors 
appointed  by  them,  of  their  whole  actings,  transactions,  intro- 
missions, and  management  had  by  them,  or  any  of  them,  in  con- 
sequence of  the  said  trust,  or  in  relation  thereto  in  any  manner  of 
way,  and  of  the  said  trust-disposition  itself,  and  whole  clauses 
therein  contained,  with  all  that  has  followed  or  is  competent  to 
follow  thereupon,  and  of  all  omissions  which  I  can  lay  to  their 
charge :  And  I  bind  and  oblige  myself,  and  my  heirs  and  executors, 
to  free  and  relieve  the  said  trustees  and  their  foresaids  of  and  from 
all  claims  and  demands  which  may  be  made  against  the  estate  of 
the  said  deceased  B,  of  whatever  kind  or  denomination :  Which 
discharge  I  BIND  myself,  my  heirs,  and  successors,  to  WARRANT  to 
the  said  E,  C,  and  D,  and  to  their  heirs  and  successors,  at  all  hands : 
And  I  CONSENT  to   the  registration  hereof  for   preservation. — In 

WITNESS  WHEREOF,  &C. 
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2.  Discharge  hy  a  Person  arrived  cut  Majority  to  his  Tutors 

and  Curators. 

I,  A,  CONSIDERING  that  B  and  C  were  nominated  and  appointed 
by  the  deceased  D,  my  father,  to  be  tutors  and  curators  to  me 
during  my  pupillarity  and  minority,  in  virtue  of  a  nomination 
made  and  executed  by  him,  dated  the  day  of  , 

19  (or  state  in  what  other  manner  the  tviors  and  cwrators  were 
appointed):  And  seeing  that  I  am  now  arrived  at  the  age  of 
twenty-one  years,  and  that  the  said  B  and  C  have  discharged  the 
duties  incumbent  upon  them  as  my  tutors  and  curators,  during  my 
pupillarity  and  minority,  in  a  faithful  and  proper  manner,  and  have 
made  just  count,  reckoning,  and  payment  to  me  (a)  of  the  whole 
intromissions  had  by  them  or  their  factors  with  the  means  and  estate, 
.  heritable  and  moveable,  belonging  to  me,  and  under  their  manage- 
ment, conform  to  fitted  accounts  betwixt  me  and  the  said  B  and  C, 
settled  and  cleared  of  this  date,  and  have  delivered  up  to  me  the 
whole  bonds,  obligations,  conveyances,  grounds  of  debt  and  diligence, 
and  other  writs  and  evidents  belonging  to  me,  and  in  their  custody, 
whereof  I  hereby  grant  the  receipt:  Therefore  I  do  hereby 
EXONER  and  discharge  the  said  B  and  C,  my  tutors  and  curators 
aforesaid,  and  their  respective  heirs,  executors,  and  successors,  of  all 
intromissions  whatever  had  by  them,  or  either  of  them,  or  their 
factors  in  their  names,  with  the  means  and  estate,  heritable  and 
moveable,  belonging  to  me,  and  falling  under  their  management, 
and  of  all  deeds  of  administration  done  by  them  in  their  said  offices, 
and  of  all  omissions  which  I  can  lay  to  their  charge  in  the  exercise 
thereof,  and  of  the  custody  of  all  writs  and  evidents  whatever  per- 
taining to  me,  and  of  all  claim,  action,  diligence,  and  execution  (6) 

(a)  If  the  guardians  are  due  the  minor  any  debt,  or  have  not  accounted  for 
any  article  of  intromission,  the  discharge  must  be  granted  as  above,  only 
mentioning  at  (a)  where  that  reference  occurs,  "  with  the  exception  hereinafter 
*^  mentioned,''  and  inserting  an  exception  and  declaration  after  the  Clause  of 
Warrandice  as  follows  :  "  Declaring,  nevertheless,  that  these  presents  shall 
"  noways  hurt  or  prejudge  the  following  debts  and  sums  of  money  intromitted 
"  with,  but  not  yet  accounted  for  by  my  said  tutors  and  curators — viz,  (here 
"  epecify  the  articles  not  yet  accounted  for) :  Which  debts  and  sums  of  money,  still 
"  due  by  my  said  tutors  and  curators  to  me,  are  to  continue  in  full  force  not- 
^*  withstanding  these  presents." 

(b)  If  the  tutors  or  curators  have  become  bound  as  cautioners  for  the  minor, 
add  the  following  Clause  of  Relief  at  the  end  of  the  Clause  of  Warrandice  : 
"  And  also,  I  bind  and  oblige  myself  and  my  foresaids  to  free  and  relieve 
"  my  said  tutors  and  curators  and  their  foresaids,  from  payment  of  all  sums  of 
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competent  at  my  instance  against  them  thereanent  in  any  manner 
of  way,  DISPENSING  with  the  generality  foresaid,  and  declaring 
that  this  discharge  shall  be  equally  effectual  as  if  the  several  intro- 
missions and  omissions  of  the  said  B  and  C,  as  tutors  and  curators 
foresaid,  deeds  of  administration  done  by  them,  and  writs  and  others 
foresaid,  were  herein  particularly  specified:  Which  discharge  I 
bind  myself  and  my  foresaids  to  warrant  to  the  said  B  and  C,  and 
their  heirs,  executors,  and  representatives  whomsoever,  as  a  sufficient 
exoneration  of  the  premises,  at  all  hands :  And  I  consent  to  the 
registration  hereof  for  preservation. — In  witness  whereof,  &c. 

8.  Dischargre  hy  a  Child  of  his  Legitim  and  Share  of  his 

Father's  Executry, 

I,  A,  lawful  son  of  the  deceased  B,  grant  me  to  have  received 
from  C  and  D,  my  brothers,  executors-dative  (or,  as  the  case  may  he) 
of  the  said  deceased  B,  the  sum  of  X500  sterling,  as  my  share  of  the 
effects  which  belonged  to  my  said  deceased  father  at  the  time  of 
his  death,  which  I  hereby  accept  in  satisfaction  of  all  I  can  ask  or 
claim  out  of  my  said  father's  effects :  Therefore  I  exoner  and  dis- 
charge the  said  C  and  D,  their  heirs,  executors,  and  successors,  and 
all  others  the  representatives  of  the  said  deceased  B,  or  the  intro- 
mitters  with  his  effects,  of  all  sums  of  money  or  other  effects  which 
belonged  or  were  due  to  me,  or  which  I  could  have  asked  or  claimed, 
out  of  the  estate  and  effects  of  my  said  deceased  father;  And 
particularly  of  any  bairns'  part  of  gear,  legitim,  portion-natural, 
and  share  of  executry  which  I  can  claim  through  the  death  of  my 
said  father,  and  of  all  action,  diligence,  and  execution  which  have 
followed  or  are  competent  to  me  for  the  same ;  and  of  the  confirmed 
testament  of  the  said  B,  in  so  far  as  it  relates  to  the  premises,  and 
of  all  that  has  followed  or  is  competent  to  follow  thereon :  And  I 
OBLIGE  myself,  my  heirs  and  successors,  to  warrant  this  discharge 
at  all  hands :  And  I  consent  to  the  registration  hereof  for  pre- 
servation.— In  witness  whereof. 

<*  money,  principal,  interest,  and  penalties,  and  from  prestation  of  all  facts,  for 
'*  the  payment  or  performance  ot  which  they  stand  engaged  for  me  by  bond, 
<^  contract,  or  any  other  way  whatsoever,  at  any  time  preceding  the  date  hereof, 
^^  if  any  of  these  bonds  or  other  grounds  of  debt  shall  be  found  unretired  or 
*' uncancelled,  and  from  all  cost,  aamage,  and  expenses  or  interest,  that  they, 
^  or  any  of  tJiem  or  their  foresaids,  shall  happen  to  sustain  and  incur  there- 
*'  through  in  any  manner." 


TITLE    X 
MATRIMONIAL   WRITS 

SECTION  I 

ANTENUPTIAL  CONTRACTS  OF  MARRIAGE  WHERE 
THERE  IS  NO  TRUST  CREATED  (a) 


!•  Aatenuptial  Contract  of  Harriagre  in  the  uavMform. 

1.  Inductive  Glauae. 

It  is  contracted,  agreed,  and  matrimonially  ended  between 
the  parties  following — viz.,  A,  of  the  first  part,SLnd  B,  eldest  daughter 
of  the  deceased  X,  of  the  second  part,  in  manner  following,  That  is 
TO  SAT,  the  said  parties  have  accepted,  and  hereby  ACCEPT  of  each 
other  for  lawful  spouses,  and  promise  to  solemnise  their  marriage 
with  all  convenient  apeed. 


2.  Obligation  to  secure  a  sum  to  the  Wife  and  Children, 

In  CONTEMPLATION  OF  which  marriage,  and  in  consideration  of 
the  conveyance  and  assignation  after  written,  the  said  A  binds  and 
OBLIGES  himself,  bis  heirs,  executors,  and  successors  whomsoever, 
without  the  necessity  of  discussing  them  in  their  order,  on  or  before 
the  day  of  next,  to  lay  out  and  secure  the  sum  of 

£3000  sterling  upon  good  and  sufficient  security,  either  heritable  or 
moveable,  bearing  interest,  and  to  take  the  rights  and  securities 
thereof  to  himself  and  the  said  B,  [m]  and  the  survivor,  in  conjunct 


(a)  As  to  the  e£fect  of  such  contracts,  see  observations,  pp.  695-6-7. 
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fee  and  liferent/a)  for  her,  the  said  B's  liferent  use  only,  and  to  the 
child  or  children  of  the  said  intended  marriage,  and  the  issue  of 
the  bodies  of  such  child  or  children,  as  representing  their  parent  in 
manner  after-mentioned,  whom  failing,  to  the  said  A's  own  heirs  and 
assignees  whomsoever  in  fee :  And  as  often  as  the  said  sum,  or  any 
part  of  it,  shall  be  uplifted,  the  said  A  binds  and  obliges  himself 
and  his  foresaids  to  re-invest  and  again  secure  the  same  in  the  terms 
above  expressed. 


3.  Provwio'Wr  o/Acquirenda.(6) 

[And  further,  the  said  A  binds  and  obliges  himself  and  his 
foresaids,  over  and  above  the  said  sum  of  £3000,  to  provide  [n]  the 
half  of  the  whole  heritable  and  moveable  property  and  funds  that 
he  shall  acquire,  or  shall  succeed  to,  or  shall  receive  by  way 
of  donation,  during  the  said  intended  marriage  (after  deduction 
of  the  debts  due  by  him),  to  the  foresaid  B,  his  promised  spouse,  in 
liferent,  for  her  liferent  use  only,  in  case  she  shall  survive  him,  and 
the  whole  of  the  said  acquirenda  and  others  to  himself,  and  the  child 
or  children  of  the  said  intended  marriage,  and  the  issue  of  the  bodies 
of  such  child  or  children  as  aforesaid,  in  fee ;  and  that  the  extent  of 
the  said  acquirenda  and  others  may  be  the  more  easily  known  and 
ascertained,  it  is  hereby  declared  that  the  funds  and  effects  at 
present  belonging  to  him  amount  to  the  sum  of  £  sterling 

{if  the  wife  has  fwnds^  add  here^  and  that  the  funds  and  effects  at 
present  belonging  to  the  said  B,  and  conveyed  to  the  said  A,  amount 
to  the  sum  of  £  sterliug).](c) 

(a)  See  Title  II.  for  remarks  on  Clauses  of  Destination. 

(6)  It  is  thought  that  provisions  of  this  kind  unduly  hamper  the  husband,  and 
they  are  certainly  apt  to  raise  difficult  questions. 

(c)  By  the  above  provision  the  widow  will  have  the  liferent  of  only 
one-half  of  the  (uguirendoy  so  that,  on  the  predecease  of  the  husband,  the 
whole  fee  will  fall  to  the  children,  under  burden  of  the  liferent  of  one-half ;  but 
sometimes  the  liferent  of  the  whole  or  a  large  portion  of  the  ctequirenda  is  given  to 
the  wife,  and  the  fee  thereof  to  the  children,  leaving,  in  the  latter  case,  the  re- 
mainder of  the  fee  to  be  disposed  of  by  the  husband.  In  such  a  case  the  widow 
is  taken  bound,  during  the  subsistence  of  the  liferent^  tcualiment  the  children. 
The  following  clause  may,  in  such  a  case,  be  substituted  for*  that  within  brackets 
[  1  in  the  text :— "  FAnd  fubthbr,  the  said  A  binds  and  obliges  himself  and  his 
**  foresaids,  over  ana  above  the  said  sum  of  £3000,  to  provide  and  secure  to  the 
**  said  B,  in  case  she  shall  survive  him,  the  liferent  for  her  liferent  use  only,  and  to 
"  the 'said  child  or  children  who  maybe  procreated  of  the  present  intended  marriage, 
**  and  the  issue  of  the  bodies  of  such  child  or  children  as  aforesaid,  the  fee  of  three- 
fourth  parts  of  all  and  sundry  lands,  heritages  and  sums  of  money,  goods,  gear, 


*i 
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4.  Provision  of  Fumiture,(a)  and  Warrandice  thereof. 

■ 

And  the  said  A  further  hereby  gives  and  dispones  to  the 
said  B,  if  she  shall  survive  him,  the  whole  household  furniture  and 
plenishing,  including  plate  and  plated  articles,  linen,  china,  books,(&) 
pictures,  and  wines,  that  shall  belong  to  him  at  his  death  :  Declar- 
ing, nevertheless,  that  it  shall  be  in  the  power  of  the  child  or  children 
of  the  marriage,  if  any  be,  or  their  issue  aforesaid,  or  the  assignees  of 
the  said  child  or  children  or  of  their  said  issue,  to  redeem  from  the 
said  B  the  said  household  furniture  and  plenishing,  including  as 
above-mentioned,  by  making  payment  to  her,  within  three  months 
after  the  said  A*s  death,  of  the  sum  of  £  for  the  same  : 

but  if  the  said  child  or  children,  or  their  said  issue,  or  their  assignees, 
shall  fail  in  making  payment  of  the  said  sum  within  the  said  three 
months,  the  power  of  redemption   above   expressed   shall   thereby 

"and  other  estate,  heritable  and  moveable,  real  and  personal,  that  he  shall 
"  happen  to  acquire,  or  succeed  to,  or  receive  by  way  of  donation  during  the 
''subsistence  of  this  present  intended  marriage  :  Db:cLA.RiNG,  however,  that  the 
''said  B  shall  be  l>ouiid  and  obliged  to  employ  the  funds  which  she  shall  acquire 
*'  in  virtue  of  this  provision  of  liferent  of  acquirenda,  after  the  said  A's  death,  not 
"  only  in  supporting  herself  but  also  in  alimenting  and  educating  the  children  of 
"this  present  intended  marric^;e  until  the  said  children  shall  attain  majoritv  or  be 
"married  ;  and  upon  the  marriage  or  majority  of  each  of  such  children,  one-naif  of 
"  the  share  of  acquirenda  which  shall  belong  to  such  child  in  virtue  of  this  provision 
"  shall  then  be  payable  or  prestable  to  him  or  her,  and  shall  be  enjoyed  by  him  or 
"her  unburdened  by  the  said  B's  liferent,  which  liferent  shall  in  that  case  cease 
"  and  determine  to  the  extent  of  one-half  of  said  share  :  And  further  dbclarino 
"  that,  in  the  event  of  there  being  no  child  or  children  of  the  intended  marriage,  or 
"  issue  of  the  bodies  of  such  child  or  children  in  existence  at  the  dissolution  of 
"  the  said  marriage,  then  the  whole  of  said  (lequirenda  shall  belong  to  the  survivor  of 
"  the  said  A  and  B  in  liferent,  and  after  the  death  of  the  said  survivor,  one-half  of 
"  the  fee  thereof  shall  belong  to  the  heirs  and  successors  of  the  said  A,  and  the 
"  other  half  thereof  to  the  heirs  and  successors  of  the  said  B  :  And  for  ascertaining 
"  the  extent  of  the  said  acquirenda,\t  is  hereby  aoreed  and  declared  that  the  same 
"  shall  comprehend  and  extend  to  the  whole  estate,  heritable  and  moveable,  real 
"and  pei-sonal,  of  whatever  description,  and  wherever  situated,  belonging  to  the 
"  said  A  at  the  dissolution  of  the  said  present  intended  marriage,  after  aeduction  of 
"  the  debts  due  by  him,  and  of  the  sum  of  £3000  {or,  if  more  Uian  one  sum  has 
"  been  previously  mentioned,  my,  and  of  the  sum  of  £5000,  or,  m  the  case  may  be) 
"contracted  to  be  laid  out  and  secured  by  him  in  manner  before  written."] 

(a)  Sometimes  the  husband  binds  himself  to  pay  a  sum  to  the  wife  in  lieu  of 
furniture,  in  which  case  the  following  may  be  substituted  for  this  article  : — "  And 
"further,  the  said  A  binds  and  obliges  himself  and  his  foresaids  to  make  fat- 
"  MENT  to  the  said  B,  at  the  term  of  Whitsunday  or  Martinmas  which  shall 
"  happen  next  after  his  death,  of  the  sum  of  £  sterling,  in  lieu  of  household 
"  furniture  ;  with  the  interest  of  the  said  sum,  at  the  rate  of  £6  per  centum  per 
"  annum,  from  the  said  term  of  payment  thereof  during  the  not-payment,  ana  a 
"  fifth  part  more  of  said  sum  of  liouidate  penalty  in  case  of  failure." 

(b)  In  the  case  of  a  professional  man  it  may  be  desirable  to  except  "  profes- 
"  sional  books." 
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expire,  without  the  necessity  of  any  declarator  or  any  form  whatever 
on  the  part  of  the  said  B ;  Which  furniture,  and  the  conveyance 
thereof  above  written,  the  said  A  binds  and  obliges  himself  and  his 
foresaids  to  warrant  to  the  said  B  to  be  free  from  all  debts  and 
claims  whatever. 


5.  Provision  of  Mournings  and  Interim  Aliment 

And  FURTHER,  the  said  A  binds  and  obliges  himself  and  his 
foresaids  TO  make  payment,  within  three  months  after  the  day  of 
his  death,  to  the  said  B,  if  she  shall  survive  him,  of  the  sum  of 
£  (a),  as  an  allowance  for  her  mournings,  with  a  fifth 

part  more  of  penalty  in  case  of  failure,  and  the  interest  of  said  sum 
of  £  ,  at  the  rate  of  £5  per  centum  per  annum,  from  and 

after  the  said  term  of  payment,  during  the  not-payment  thereof: 
And  further,  to  make  payment  to  her,  at  the  rate  of  £ 
per  annum,  for  the  time  that  shall  have  to  run  from  the  day  of 
his  death  to  the  term  of  Whitsunday  or  Martinmas  thereafter,  which- 
ever shall  first  arrive,  in  name  of  aliment  and  as  the  expense  of 
maintaining  the  family,  and  for  house-rent  and  servants'  wages  to  that 
term,  which  aliment  shall  be  paid  to  her  at  the  same  time,  and 
under  the  like  penalty,  with  the  allowance  above  provided  for 
mournings,  and  shall  bear  like  interest  during  the  not-payment 
thereof;  which  sums  the  said  B  hereby  accepts  in  full  of  all  she  can 
ask  in  name  of  mournings  or  for  alimenting  and  supporting  herself 
and  the  family  to  the  first  term  after  her  husband's  death. 


6,  Declaration  as  to  Annuity  from  a  Separate  Fund, 

And  WHICH  provisions  hereby  made  in  favour  of  the  said  B  are 
hereby  declared  to  be  over  and  above  the  annuity  to  which  she 


(a)  It  has  been  held  that,  however  greatly  enhanced  the  means  of  the  hus- 
band may  be  at  the  time  of  his  death,  the  provision  of  a  specific  sum  can  on 
no  account  be  altered.     As  to  how  far  the  present  provisions  are  privileged  debts 
in  a  competition  with  creditors,  su  Ersk.  I.  vi.  41,  notes  172,  173,  and  174. 
JUR.  S. — I.  42 
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,^^.    ,  ,     ^  "^Ways,  that  if  any  child  or  children  of  the  said  present  intended 

Carriage  shall  die  before  the  sum  provided  to  him,  her,  or  them, 

^nder  these   present?  or  under  the  said  power  of  division,  shall 

*^come  payable,  leaving  lawfQl  issue  of  his,  her,  or  their  bodies, 

^he  said  issue  shall  have  right  to  the  share  or  shares  which  their 

Parent  or   respective   parents  would  have  received  if  he,  she,  or 

**^ey  had  not  died ;  And  it  shall  be  lawful  to  and  in  the  power  of 

^he  said  A,  except  in  the  event  of  his  entering  into  a  second  mar- 

^^^e,  and  then  only  with  consent,  as  aforesaid,  whom  failing  of  the 

^d  B  in  the  terms  above  mentioned,  to  divide  and  apportion  among 

the  issue  of  the  body  of  any  child  the  share  to  which  the  parent  of 

such  issue,  if  surviving,  would  have  been  entitled :  (a)  and  until  the 

^id  provisions  hereby  made  in  favour  of  the  children  of  the  said 

JUtended  marriage  shall  be  paid  or  become  payable,  the  said  A  binds 

^J3^    OBLIGES  himself,  and  his  heirs  and  successors,  to  aliment  and 

educate  them  in  a  manner  suitable  to  their  stations. 


9.  Deda/ration  that  Children's  Provisiona  are  in  fvU  of 

Legitirrif  Jkc. 

Ajlx,  which  provisions  before  written  in  favour  of  the  child  or 

children  of  the  said  intended  marriage  shall  be  in  full  satisfaction  to 

thera  of  legitim,  executry,  and  everything  else  that  they  could  claim 

or  demand  by  and  through  the  decease  of  the  said  A  their  father, 

and  the  said  £  their  mother. 


^'  thereof  iu  such  Bhares  or  portions  as  shall  be  appointed  by  a  writing  under  the 
'^  hands  of  the  said  A  and  B  during  their  joint  lives ;  and  failing  any  such  joint 
**  division,  by  any  writing  under  the  hana  of  the  survivor  of  them  ;  and  failing 
'*•  any  such  joint  or  single  division,  then  the  said  provisions,  including  the  said 
'*  share  of  (Mcquirenda,  shall  be  equally  divided  among  the  said  children  j  it  being 
•*  declared  that  the  issue  of  any  child  deceasing  before  the  terms  of  payment  of  the 
'*  said  provisions  shall  take  the  share,  original  and  accrescing,  which  would  have 
**  fallen  to  their  parents ;  and  failing  such  issue,  the  shiure  shall  accresce  to  the 
*'  surviving  children  equally  among  them." 
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will  be  entitled  if  she  survives  the  said  A  as  his  widow,  from  the 
widows'  fund  of  the  Society  of  S  {or,  as  the  case  iruiy  be). 


7.  Acceptance  by  the  Wife  of  the  Provisions  as  in  full  of  her 

Legal  Glaiws.{a) 

And  which  provisions  above  written,  conceived  in  favour  of  the 
said  B,  SHE  hereby  accepts  in  full  satisfaction  of  all  terce  of  lands, 
legal  share  of  moveables,  and  every  other  thing  that  she,  jure  rdictoe 
or  otherwise,  could  ask,  claim,  or  demand  from  the  said  A  or  his 
heirs,  executors,  and  representatives,  by  and  through  his  death  if 
she  shall  survive  him. 


8.  Power  of  Division  of  the  ChUd/ren's  Provisions^  and  Obligaiion 

on  the  Husband  to  Alimsnt  the  Children, 

And  it  is  further  declared  that  if  there  shall  be  more 
than  one  child  of  the  said  intended  marriage,  it  shall  be  lawful 
to  and  in  the  power  of  the  said  A,  at  any  time  of  his  life, 
should  he  not  have  entered  into  another  marriage,  to  divide  and 
apportion  as  he  shall  think  proper  among  the  said  children  the 
above  written  provisions  in  their  favour,  including  the  a^yiuirenda  ; 
but  in  the  event  of  his  entering  into  a  second  marriage,  he  shall  have 
no  such  power  of  division  except  with  consent  of  the  persons  or 
person  at  whose  instance  it  is  hereinafter  provided  that  execution 
shall  pass  hereon  for  implement  hereof  in  favour  of  the  said  child  or 
children,  or  their  issue ;  and  in  case  of  his  death  without  making 
such  division,  the  said  B,  if  she  shall  survive  him,  shall  have  the 
same  power  while  she  continues  his  widow  ;  and  failing  any  such 
division,  the  said  provisions  shall  belong  to  and  be  divided  among 
the  said    children    equally,  share    and    share    alike :    Declaring 


(a^  It  will,  of  course,  be  kept  in  view  that,  without  this  acceptance,  the  terce 
woida  be  excluded  in  virtue  of  a  special  statute  (1681,  c  10),  but  the  jus  rdida 
would  not  The  general  terms  of  this  clause  do  not  exclude  the  widow's  claim 
for  mournings  ana  aliment  if  there  be  no  provision  for  these,  unless  the  claims 
be  expressly  renounced,  as  in  sec.  5  of  this  Form. 
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ALWAYS,  that  if  any  child  or  children  of  the  said  present  intended 
marriage  shall  die  before  the  sum  provided  to  him,  her,  or  them, 
under  these  present?  or  under  the  said  power  of  division,  shall 
become  payable,  leaving  lawfQl  issue  of  his,  her,  or  their  bodies, 
the  said  issue  shall  have  right  to  the  share  or  shares  which  their 
parent  or  respective  parents  would  have  received  if  he,  she,  or 
they  had  not  died ;  And  it  shall  be  lawful  to  and  in  the  power  of 
the  said  A,  except  in  the  event  of  his  entering  into  a  second  mar- 
riage, and  then  only  with  consent,  as  aforesaid,  whom  failing  of  the 
said  B  in  the  terms  above  mentioned,  to  divide  and  apportion  among 
the  issue  of  the  body  of  any  child  the  share  to  which  the  parent  of 
such  issue,  if  surviving,  would  have  been  entitled :  (a)  and  until  the 
said  provisions  hereby  made  in  favour  of  the  children  of  the  said 
intended  marriage  shall  be  paid  or  become  payable,  the  said  A  BINDS 
and  OBLIGES  himself,  and  his  heirs  and  successors,  to  aliment  and 
educate  them  in  a  manner  suitable  to  their  stations. 


9.  Declaration  that  Children^a  Provisions  are  in  fuU  of 

Legitirrif  Jkc. 

Atx  which  provisions  before  written  in  favour  of  the  child  or 
children  of  the  said  intended  marriage  shall  be  in  full  satisfaction  to 
them  of  legitim,  executry,  and  everything  else  that  they  could  claim 
or  demand  by  and  through  the  decease  of  the  said  A  their  father, 
and  the  said  B  their  mother. 


(a)  This  power  of  division  mav  be  more  succinctly  expressed  as  follows  : — 
<<  Deglarino  always,  as  it  is  hereby  specially  provided  and  declared,  that  the 
"  aforesaid  sams  of  £3000  [and  ^£5000],  and  the  share  of  ctequirenda  destined  to 
**  the  children  of  the  said  intended  marriage,  nhall  be  divisible  among  the  children 


*'  any  such  joint  or  single  division,  then  the  said  provisions,  including  the  said 
"  share  of  acquirenda,  shall  be  equally  divided  among  the  said  children  ;  it  being 
**  declared  that  the  issue  of  any  child  deceasing  before  the  terms  of  payment  of  the 
"  said  provisions  shall  take  the  share,  original  and  accrescing,  whicn  would  have 
*'  fallen  to  their  parents ;  and  failing  such  issue,  the  shiure  shall  accresce  to  the 
^*  surviving  children  equally  among  them.'' 
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10.  Prohibition  against  Wife  restricting  (a)  her  Provisions 

stante  matrimonio. 

And  it  is  further  hereby  agreed  and  declared  that  it  is  a 
condition  of  this  contract  that  it  shall  not  be  lawful  to  nor  in  the 
power  of  the  said  B,  during  the  existence  of  the  said  intended 
marriage,  to  discharge,  renounce,  or  restrict  the  said  provisions  herein 
contained  in  her  favour,  or  any  part  of  them,  or  to  convey  or  assign 
the  same  onerously  or  gratuitously,  in  whole  or  in  part,  without  the 
consent  of  L,  M,  and  N  after-mentioned,  and  the  survivors  or  survivor 
of  them,  and  failing  all  of  them,  the  nearest  heir-male  of  the  survivor 
of  them  who  shall  have  attained  majority,  and  shall  be  resident 
within  the  United  Kingdom :  Declaring  that  any  discharge  and 
renunciation,  conveyance,  or  deed  of  restriction,  or  any  other  deed 
whatever  in  relation  to  the  said  provisions,  granted  by  her  without 
such  consent,  shall  be  null  and  void. 


11.  Conveyance  of  the  Wife*8  Property. 

For  which  causes,  and  on  the  other  part,  the  said  B  (b)  hereby 
ASSiGNS,[o]  dispones,  CONVEYS,  and  MAKES  OVER  to  the  said  A,  his 
heirs,  and  assignees,  All  and  Sundry  the  whole  property,  heritable 
and  moveable,  real  and  personal,  now  belonging  or  addebted  to  her,  or 
that  shall  in  any  way  belong  and  be  addebted  to  her,  during  the 
subsistence  of  the  said  marriage  ;  and  particularly,  without  prejudice 
to  the  said  generality,  all  and  whole  the  sum  of  £  ,  contained 

in  a  bond  of  provision  for  the  sum  of  £  ,  granted  by  the 


(a)  This  clause  is  intended  to  prevent  the  wife  from  being  unduly  influenced 
during  the  marriage  to  restrict  or  renounce  her  provisions  ;  and  it  may  be  intro- 
duced either  here  or  immediately  before  her  acceptance  of  her  provisions. 

(6)  If  the  banns  of  marriage  have  been  proclaimed  before  tne  contract  is  exe- 
cuted, and  if  the  wife  be  at  the  time  actually  possessed  of  property  and  funds,  and 
if  the  destination  be  not  actually  in  favour  of  the  husband  himself,  this  part  of 
the  deed  should  bear  to  be  **with  the  special  advice  and  consent  of  the  said  A." 
The  lady,  from  the  date  of  the  proclamation,  ceases  to  have  any  power  to  convey 
without  the  consent  of  her  husband  (Ersk.  I.  vi.  22). 
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deceased  Y,  her  maternal  graDdfather,  to  the  deceased  Z,  her  mother, 
in  liferent,  and  the  said  B  and  the  other  children  of  the  said  Z  in  fee, 
and  which  sum  of  £       .  is  the  share  belonging  to  the  said  B  of 

the  sum  contained  in  the  said  bond,  together  with  the  said  bond 
itself,  so  far  as  relates  to  the  said  sum  hereby  assigned,  with  all  that 
has  followed  or  may  be  competent  to  follow  thereon ;  surrogating 
and  SUBSTITUTING  the  said  A  and  his  foresaids  in  her  full  right  and 
place  of  the  premises,  with  the  same  powers  in  every  respect  as  she 
herself  enjoyed  before  granting  hereof;  excepting  always  from  this 
conveyance  the  foresaid  provisions,  which  the  said  A  has  by  this  con- 
tract made  in  her  favour,  and  any  other  provision  which  he  may 
hereafter  think  proper  to  make  in  her  favour,  with  all  action  and 
execution  competent  to  her  thereanent  and  also  excepting  the  sums 
of  money  and  others  after-mentioned.[  j9] 


12.  Appointment  of  Trustees  to  secure  implements  of  provisions 

to  Wife  and  Child/ren, 

And  it  is  hereby  agreed,  provided,  and  declared  that  all 
manner  of  action  and  execution  shall  pass  upon  this  contract  for 
implement  of  the  whole  provisions  thereof  in  favour  of  the  said  B 
and  the  children  of  the  marriage,  or  their  issue  as  aforesaid,  at  the 
instance  of  the  persons  after-nan)ed,  as  trustees — (a)  viz.,  L,  M,  and 
N,  and  the  survivors  and  survivor  of  them,  a  majority  being  a  quorum, 
whom  all  failing,  the  nearest  male  heir  of  the  last  survivor  who  shall 
be  major  and  resident  within  the  United  Kingdom  at  the  time : 
Declaring  always,  that  the  said  trustees  shall  not  be  liable  for  the 
insufficiency  of  securities  or  insolvency  of  debtors. 


13.  Clause  of  Registration. 

And  both  parties  consent  to  the  registration  hereof  for  preserva- 
tion and  execution. 


(a)  If  it  is  desired  to  have  cnrators  appointed  for  the  wife  to  meet  cases  of 
emerffency,  add  here,  '*  who  are  also  hereby,  without  the  necessity  of  any  other 
"  autnority,  empowered,  on  all  occasions  necessary,  to  act  as  curators  or  curator 
'*  for  the  said  B  in  place  of  her  said  intended  husband." 


\ 
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14.  Testing  Clavse, 


In  witness  whereof,  &c. 


2.  Antenuptial  Contract  of  Harriagre  where  the  Curaiors  of  one 
or  both  of  the  parties,  or  the  Testamentary  Trustees  under  the 
Settlement  of  the  Parents  of  one  or  both,  concur  in  the  Deed. 


1.  Inductive  Clause. 

It  is  CONTRACTED,  AGREED,  and  MATRIMONIALLY  ENDED  between 

the  parties  foUowiDg — viz.,  A,  eldest  son  of  the  deceased  O,  with 
the  special  advice  and  consent  of  E  and  F,  surviving  and  accepting 
testamentary  trustees  acting  under  the  trust-disposition  and  settle- 
ment executed  by  the  said  deceased  O  on  the  day  of 

,  19        ,  and  codicil  thereto  dated  the 
day  of  ,  19        ,  both  recorded  in  the  Books  of  Council 

and  Session  on  the  day  of  ,19        ,  of  the 

first  part,  and  B,  eldest  daughter  of  the  deceased  X,  with  the  special 
advice  and  consent  of  H,  ct(/rator  bonis,  nominated  and  appointed  to 
the  said  B,  conform  to  act  and  decree  of  the  Lords  of  Council  and 
Session,  dated  the  day  of  ,19        (or  state  any 

other  source  from,  which  the  appointment  flowed),  of  the  second 
part,  in  manner  following ;  That  is  to  say,  the  said  A  and  B  have 
accepted  and  hereby  accept  of  each  other  for  lawful  spouses,  and 
promise  to  solemnise  their  marriage  with  all  convenient  speed. 


2.  Provisions  by  tJie  Husband. 

In  contemplation  of  which  marriage,  and  in  consideration  of 
the  conveyance  and  assignation  after  written,  the  said  A,  with  advice 
and  consent  foresaid,  binds  and  obliges  himself,  his  heirs,  executors 
and  successors  whomsoever,  without  the  necessity  of  discussing  them 
in  their  order,  on  or  before  the  day  of  next,  to  lay 
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out  and  secure  the  sum  of  £3000  sterliug  upon  good  and  sufficient 
security,  either  heritable  or  moveable,  bearing  interest,  and  to  take 
the  rights,  titles,  and  securities  thereof  to  the  said  A  and  the  said  B, 
&c.  (as  at  [m]  in  Form  1,  to  the  end  of  Article  10,  introdudTig 
throughout  the  obligatory  clauses  of  the  deed  where  reqvA/red, 
after  the  nams  of  A,  the  worde^  with  advice  and  consent 
foresaid). 


3.  Conveyance  cmd  DestincUion  of  the  Wife's  Property. 

For  which  causes,  and  on  the  other  part,  the  said  B,  with 
advice  and  consent  foresaid,  hereby  assigns,  &c.  {as  aJt  \p\  in  Form 
1,  to  the  end  of  the  deed). 


8.  Antenuptial  Contract  of  Harriagre  where  the  provision  to  the 
Wife  is,  by  way  of  Annuity,  payable  to  her  dv/ring  the 
life  of  her  Husband, 


1.  Inductive  Clause. 


{Take  in  Article  1  from  Form,  1.) 


2.  Provisions  by  the  Husband : — 

(1.)  Obligations  to  secure  Annuity  and  Liferent  to  the  Wife,  pay- 
able during  her  Husband's  life,  and  to  invest  money  in 
heritable  property  and  other  secv/rities  for  behoof  of  her  and 
of  the  Children. 

In  CONTEMPLATION  OF  which  marriage,  and  IN  CONSIDEBATION  of 
the  provisions  hereinafter  made  in  his  favour,  the  said  A  binds  and 
OBLIGES  himself,  his  heirs,  executors,  and  successors  whomsoever, 
without  the  necessity  of  discussing  them  in  their  order,  TO  CONTENT 
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and  PAY  to  the  said  B,  for  her  aliment,  a  free  liferent  annuity  of 
£150  sterling,  and  that  at  Martinmas  and  Whitsunday  yearly,  by 
equal  portions,  beginning  the  first  term's  payment  thereof  at  the 
term  of  Martinmas  {or  Whitsunday)  that  shall  happen  next  after 
the  celebration  of  the  said  intended  marriage  for  the  proportion  of 
the  said  annuity  to  fall  due  from  the  date  of  said  celebration  to 
that  term,  and  the  next  term's  payment  thereof  at  the  first  term  of 
Whitsunday  (or  Martinmas)  thereafter  for  the  half-year  immediately 
preceding,  and  so  forth,  half-yearly,  termly  and  continually  there- 
after, during  the  lifetime  of  the  said  B,  with  a  fifth  part  more  of 
each  of  the  said  termly  payments  of  liquidate  penalty  in  case  of 
failure,  and  the  interest  of  each  of  the  said  termly  payments,  at  the 
rate  of  £5  per  centum  per  annum,  from  and  after  the  term  of  pay- 
ment thereof  during  the  not-payment ;  [q]  And  in  order  to  provide 
a  security  for  the  said  annuity,  the  said  A  BINDS  and  obliqes  him- 
self and  his  foresaids,  at  the  term  of  Whitsunday,  19  ,  to  lay  out 
and  secure  the  sum  of  £3000  in  the  purchase  of  heritable  property, 
and  to  take  the  rights  thereof  to  the  said  B  in  liferent, 
and  to  himself,  whom  failing,  the  child  or  children  who  may 
be  bom  of  the  said  marriage,  and  the  issue  of  the  bodies  of  said 
child  or  children  as  representing  their  parent,  whom  failing,  the 
nearest  heirs  and  assignees  whomsoever  of  the  said  A,  in  fee ; 
And  to  infeft  the  said  B  forthwith  in  said  heritable  property  in 
liferent:  Declaring  always  that  if  the  free  yearly  rent  or  pro- 
duce of  the  said  liferented  property  shall  happen  not  to  amount 
to  the  said  sum  of  £150,  the  deficiency  shall  be  payable  to  the  said 
B  by  the  said  A  and  his  foresaids ;  And  that  if  the  said  free  yearly 
rent  or  produce  shall  exceed  the  said  sum  of  £150,  the  surplus  shall  be 
payable  by  the  said  B  to  the  said  A  and  his  foresaids :  [And  also 
DECLARING  that  the  said  liferent  annuity,  and  likewise  the  rents  and 
proceeds  of  the  subjects  to  be  liferented  as  aforesaid,  in  security  of 
the  foresaid  annuity,  shall  be  payable  to  the  said  B,  and  shall 
belong  to  her,  not  only  after  the  death  of  the  said  A,  in  case  she 
shall  survive  him,  but  likewise  for  her  aliment  during  the  subsist- 
ence of  the  marriage,  and  shall  accordingly  be  excluded  from  the 
right  of  administration  of  the  said  A,  which  is  hereby  renounced 
by  him  accordingly:  But  declaring  that  the  operation  of  this 
provision  shall  be  suspended  during  the  subsistence  of  the  marri- 
age, so  long  as  the  said  A  shall  continue  to  aliment  the  said  B 
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in  a  manner  suitable  to  her  rank :]  (a)  And  further,  the  said  A 
hereby  binds  and  obliges  himself  and  his  foresaids  to  lay  out  and 
invest,  upon  good  security,  either  heritable  or  moveable,  the  capital 
sum  of  £5000  sterling,  and  to  take  the  rights,  obligations,  and 
securities  thereof  conceived  to  himself  and  the  said  B,  and  the  longest 
liver  of  them  in  liferent,  for  their  liferent  use  allenarly,  and  to  the 
child  or  children  who  may  be  bom  of  the  said  present  intended 
marriage,  and  the  issue  of  the  bodies  of  such  child  or  children  as 
representing  their  parents  in  manner  after-mentioned,  whom  failing, 
to  the  Jieirs  or  assignees  of  the  said  A,  in  fee;  And  as  often  as 
the  said  sum  of  £5000,  or  any  part  of  it,  shall  be  uplifted,  the  said 
A  BINDS  and  obliges  himself  and  his  foresaids  to  re-invest  and  again 
secure  the  same  in  the  terms  above  expressed. 

(2.)  Provision  of  the  acquirenda. 

And  FURTHER,  the  said  A  binds  and  obliges  himself  and  his 
foresaids,  over  and  above  the  said  sums  of  £3000  and  £5000,  to 
provide,  &c.  (as  at  [n]  in  Form  1,  supra,  to  the  end). 


4.  Antenuptial  Contract  of  Harriagre  where  the  Provision  to  the 
Wife  ia,  by  way  of  Annuity y  payable  to  her  after  her  Hue- 
hand!  a  death. 

1.  Inductive  Clause. 

(Take  in  Article  1  from  Form  1,  supra.) 

2.  Provisions  by  Husband : — 

Obligations  to  secure  Annuity  and  Liferent  to  the  Wife,  payable 
after  the  Husband's  deaths  and  to  invest  money  in  heritable 
property  cmd  other  secu/rities  for  behoof  of  her  and  of  the 
Children, 

In  CONTEMPLATION  OF  which  marriage,  and  in  consideration  of 
the  provisions  hereinafter  made  in  his  favour,  the  said  A  binds  and 


of  th< 


[a)  This  article  is  framed  with  a  view  to  secure  the  wife  against  the  insolvency 

ie  husband,  and  seems  much  better  adapted  for  the  purpose  them  a  conveyance 

of  specific  moveable  property  to  the  lady  in  liferent,  and  the  children  in  fee  (see 
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OBLIGES  himself,  his  heirs,  executors,  and  successors  whomsoever, 
without  the  necessity  of  discussing  them  in  their  order,  to  content 
and  PAT  to  the  said  B,  for  her  aliment,  a  free  liferent  annuity  of 
£150  sterling,  and  that  at  Martinmas  and  Whitsunday  yearly  by 
equal  portions,  beginning  the  first  term's  payment  thereof  at  the 
term  of  Martinmas  or  Whitsunday  that  shall  happen  next  after  the 
death  of  the  said  A  for  the  half-year  succeeding;  and  the  next 
term's  payment  thereof  at  the  first  term  of  Whitsunday  or  Martin- 
mas thereafter  for  the  half-year  succeeding,  and  so  forth,  half- 
yearly,  termly  and  continually  thereafter,  during  the  lifetime  of  the 
said  B,  with  a  fifth  part  more  of  each  of  the  said  termly  payments 
of  liquidate  penalty  in  case  of  fidlure,  and  the  interest  of  each  of 
the  said  termly  payments,  at  the  rate  of  £5  per  centum  per  annum» 
from  and  after  the  term  of  payment  thereof  during  not-payment. 
{The  rest  of  the  deed  will  be  as  in  the  preceding  Form,  from  [q] 
to  the  end,  om/Uting  the  portion  within  hracketa  [  ].) 


6.  Antenuptial  Contract  of  Marriage  containing  a  Mutual 

Conveyance  by  the  Parties. 

1.  Inductive  Clavse. 
It  is  CONTRACTED,  &c.  (os  in  Article  1,  Form  1,  supra). 

2.  Mutual  Conveyance  by  the  Parties. 

In  contemplation  of  which  marriage  the  said  A  and  B,  with 
and  under  the  conditions  and  declarations  underwritten,  DO  hereby, 
with  mutual  advice  and  consent,  ASSIGN  and  dispone  to  and  in  favour 
of  themselves,  and  the  survivor  of  them  in  liferent,  for  their  joint 
liferent  and  the  survivor's  liferent  use  only,  and  the  child  or  children^ 
and  the  issue  of  the  bodies  of  the  said  child  or  children  who  may  be 

BdV$  Gem.,  7th  ed.  I.,  p.  683,  and  6th  (Shaw's)  ed.  L,  p.  690,  as  to  this).  In 
the  example  now  given,  the  parties  at  whose  instance  execution  is  to  piass  in 
implement  of  the  contract  will  be  able  at  any  time,  and  ought  without  delay, 
to  enforce  the  investment  of  the  requisite  funds  by  the  husband.  The  only 
safe  course  is  to  secure  the  provisions  by  a  conveyance  to  trustees  (hb  infroy 
section  II.,  p.  697). 
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born  of  the  present  intended  marriage,  in  fee ;  whom  failing,  to  the 
survivor's  heirs  and  assignees  whomsoever,  also  in  fee  ;  All  and 
Sundry  the  whole  moveable  and  personal  estate  and  effects  now 
belonging  or  due  and  addebted,  or  that  may  belong  or  be  due  and 
addebted  to  them,  or  either  of  them,  at  the  time  of  the  dissolution 
of  the  said  intended  marriage,  in  any  manner  of  way,  with  the 
vouchers,  grounds,  and  instructions  thereof,  and  all  that  has  followed 
or  is  competent  to  follow  thereupon :  And  further,  it  is  hereby 
expressly  conditioned,  that  the  said  parties  shall,  and  they  hereby 
BIND  and  OBLIGE  themselves,  on  or  before  the  day  of 

next,  to  uplift  the  sum  of  £1000  sterling  of  the  proper  means  and 
effects  of  the  said  B,  and  at  the  sight  and  to  the  satisfaction  of  the 
person  or  persons  in  whose  name,  as  trustee  or  trustees,  it  is  herein- 
after stipulated  that  execution  shall  pass  for  implement  of  this  con- 
tract in  favour  of  the  said  B,  TO  LAY  OUT  and  invest  (a)  the  said 
sum  of  £1000  upon  good  and  undoubted  security,  heritable  or  move- 
able, bearing  interest,  and  payable  to  the  said  A  and  B,  and  the 
survivor  of  them,  in  liferent  only  as  aforesaid,  and  to  the  child  or 
children  who  may  be  born  of  the  marriage,  and  the  issue  of  the 
bodies  of  such  child  or  children,  in  fee ;  whom  failing,  to  the  said 
survivor's  heirs  or  assignees  whomsoever,  also  in  fee ;  but  always 
under  the  declaration,  exclusion,  and  renunciation  after- written ; 
with  power  to  the  said  A  and  B,  at  the  sight  and  with  the 
consent  of  the  trustee  or  trustees  aforesaid,  to  renounce  and  dis- 
charge, and  to  DISPONE,  assign,  and  convey  the  said  securities  and 
sums  therein  contained,  they  being  always  bound  to  reinvest  and 
again  secure  the  sum  to  be  received  by  them,  in  the  terms  above 
specified:  Declaring  that  the  liferents  above  provided  or  to  be 
provided  are  alimentary  only,  and  in  so  far  as  payable  to  the  said  B 
shall  be  payable  on  her  own  acceptance,  and  shall  not  be  arrestable 
or  affectable  by  the  debts  or  deeds  of  the  said  A  and  B,  or  either  of 
them,  or  of  the  survivor,  or  by  the  diligence  of  their,  his,  or  her 
creditors ;  and  in  the  event  of  the  insolvency  of  the  said  A,  his  said 
liferent  right  shall  ipso  facto  cease  and  determine,  and  the  said  life- 
rent of  the  said  sum  of  £1000  invested  as  aforesaid  shall  thenceforth 
belong   to   the   said   B,   exclusive   of  the   right   of    administration 

(a)  To  render  the  wife's  interest  under  this  contract  secure,  the  investment 
here  directed  must  be  actually  made,  and  it  will  be  the  duty  of  the  execution 
trustees  to  see  that  it  is  forthwith  made  as  directed. 
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of  the  said  A,  which  is  hereby  debarred,  excluded,  and  renounced 
by  him;  which  declaration,  exclusion,  and  renunciation  shall  be 
inserted  in  the  security  and  re-investments  foresaid :  And  further 
DECLARING  that,  until  the  said  investment  be  made,  the  foresaid 
Slim  of  £1000,  being  part  of  the  effects  above  assigned,  hitherto 
belonging  to  the  said  B,  shall  not  be  arrestable  nor  affectable  by  the 
debts  or  deeds  of  the  said  A,  nor  by  the  diligence  of  his  creditors, 
and  to  that  extent  he  hereby  renounces  his  right  of  administration 
over  the  effects  above  assigned,  hitherto  belonging  to  the  said  B. 

Any  other  articles  that  are  desired  may  be  taken  from  preceding 
Forms. 


6.  Antenuptial  Contract  of  Harriagre  containing  Restrictions 

of  tlie  Wife's  provisions. 

Restrictions  of  the  wife's  provisions  are  usually  made  in  contemplation 
of  one  or  more  of  the  following  events : — 

1.)  The  event  of  there  being  issue  of  the  marriage. 
2.)  The  event  of  the  wife  entering  into  a  second  marriage  after  the 
death  of  the  husband,  while  issue  of  the  first  marriage  survive. 
And, 
(3.)  The  event  of  the  wife  entering  into  a  second  marriage  under  any 
circumstances. 


(A.)  Restriction  in  Case  of  Issue, 

But  DECLARING  ALWAYS  that  it  is  a  CONDITION  of  this  contract, 
that  if  any  child  or  children  of  the  said  intended  marriage,  or  the 
lawful  issue  of  the  bodies  of  such  child  or  children,  shall  exist  at  the 
dissolution  of  the  said  intended  marriage  by  the  decease  of  the  said 
A,  THEN  and  in  that  case  the  said  B's  liferent  of  the  foresaid  sum 
of  £  (or  the  said  annuity  of  £  ,  interest  and  penalty 

corresponding  thereto,  as  the  case  may  be),  shall  be  and  is  hereby 
RESTRICTED  to  a  free  liferent  of  £  (or  to  an  annuity  of  £  , 

with  corresponding  interest  and  penalty,  as  the  case  may  be),  payable 
as  aforesaid,  and  that  so  long  as  such  child  or  children,  or  the  lawful 
issue  of  their  bodies,  shall  be  in  life  :  But  if  such  child  or  children, 
and  the  lawful  issue  of  their  bodies,  fail  by  death  during  the  lifetime 
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of  the  said  B,  then  and  in  that  case  the  said  limitation  and  restric- 
tion shall  cease  and  determine,  and  the  said  B  shall  thenceforth 
have  right  to  and  enjoy  the  liferent  of  the  whole  foresaid  sum  of 
£  yearly  during  her  life  {in  the  case  of  an  annuity,  say,  the 

whole  of  the  said  annuity  of  £  ,  with  corresponding  penalty 

and  interest  as  before  mentioned),  beginning  the  first  term's  payment 
at  the  first  term  of  Whitsunday  or  Martinmas  which  shall  happen 
next  after  the  failure  of  all  the  children  of  this  marriage,  and  the 
issue  of  their  bodies ;  and  so  forth,  during  the  lifetime  of  the  said  B, 
in  manner  and  in  the  proportions  above  specified :  [Declaring 
ALWAYS  that  in  the  event  of  the  insolvency  of  the  said  A,  whether 
before  or  at  the  dissolution  of  the  said  intended  marriage  by  his 
decease,  the  said  restriction  and  limitation  shall  cease,  and  the  said 
B  shall  be  entitled  to  and  shall  enjoy  the  whole  of  the  said  unre- 
stricted liferent  of  £  (or  the  said  annuity  of  £  ,  and 
corresponding  interest  and  penalty,  as  the  case  may  be),  and  shall, 
after  the  said  event,  maintain  and  support  the  child  or  children  of 
the  said  intended  marriage  out  of  the  surplus  of  the  liferent  to  be 
enjoyed  under  this  declaration,  above  that  which  would  have  arisen 
under  the  restriction  above  stipulated,  if  the  same  had  taken  place.] 


(B.)  Restriction  in  Case  of  Wife's  Second  Marriage^  while  Issue 

of  the  First  Marriage  survive. 

This  restriction  should  follow  the  immediately  preceding  clause,  and 
may  be  thus  expressed  : — 

And  DECLARING  ALSO  that  if  the  said  B  shall  enter  into  a  second 
marriage  during  the  existence  of  a  child  or  children  of  the  marriage 
hereby  contracted,  or  the  issue  of  the  bodies  of  such  child  or  children, 
then  and  in  that  event  the  said  restricted  liferent  (or  annuity,  as  the 
case  may  he)  of  £  shall  be  further  restricted  to  the  sum  of 

£  sterling  yearly  {in  the  case  of  an  annuity,  add,  payable  at 

the  terms,  and  with  corresponding  interest  and  penalty  as  aforesaid)  : 
Providing,  nevertheless,  that  upon  the  failure  of  issue  of  the 
marriage  hereby  contracted,  the  foresaid  liferent  {or  annuity  of 
£  )  shall,  notwithstanding  such  second  marriage,  be  increased 
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to  the  said  sum  of  £  {here  insert  the  suTn  provided  in  case 

of  the  existence  of  children  and  no  second  marria,ge).(a) 

(C.)  Restriction  on  Second  Marriage  under  any  circumstances. 

But  declabinq  that  in  the  event  of  the  said  B  entering  into  a 
second  marriage,  the  liferent  {or  annuity,  as  the  case  may  be)  herein- 
before provided  shall  be,  and  the  same  is  hereby  restricted  to  £ 
sterling  yearly,  payable  at  the  terms  and  with  corresponding  interest 
and  penalty  as  aforesaid,  as  and  from  the  date  of  such  second  marriage. 

(D.)  Clause  of  Forfeiture  on  Second  Marriage. 

But  declaring  that  in  the  event  of  the  said  B  entering  into 
a  second  marriage,  the  liferent  {or  annuity,  as  the  case  may  be)  herein- 
before provided  shall  ipso  facto  cease  and  determine  as  at  the  date 
of  such  second  marriage. 


7.  Antenuptial  Contract  of  Marriage  containimg  Obligation  to 
secure  Provisions  to  a  Wife  and  Children  over  a  Foreign 
Estate. 

Where  it  is  intended  to  secure  the  provisions  to  the  wife  and  children 
over  a  foreign  estate,  the  deed  will  be  as  in  Form  1,  p.  654,  to  the  end  of 
Article  10,  on  p.  660,  or  in  the  form  illustrated  in  any  of  the  other  examples 
given  above,  and  will  then  proceed  as  follows : — 

And  further,  in  respect  the  said  A  has  resolved  and  agreed  to 
secure  absolutely  the  provisions  above  mentioned  in  favour  of  his 
promised  wife,  and  the  child  or  children  to  be  procreated  of  the  said 
intended  marriage,  and  to  make  the  same  a  lien  or  real  and  prefer- 
able burden  upon  his  lands  and  estate  of  Z,  in  the  island  of  Jamaica ; 
Therefore  he  hereby  binds  and  obliges  himself,  and  his  heirs  and 
successors,  within  three  calendar  months  after  the  date  hereof,  and 


(a)  If  no  restriction  be  intended  in  the  event  of  the  existence  of  child I'en,  or  if 
it  be  meant  to  restrict  the  provisions  to  the  same  sum  in  both  events,  the  necessary 
{iterations  on  the  preceding  clause  are  obvious.  And  a  restriction  of  the  provision 
of  furniture,  or  a  sum  of  money  in  lieu  thereof,  may  be  combined  with  either  or 
both  of  the  above  clauses. 
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at  his  own  expense,  to  grant  all  deeds  which  may  be  necessary  for 
effectually  securing  the  whole  of  the  said  provisions,  and  rendering 
the  same  a  lien  and  real  and  preferable  burden  upon  the  said  lands 
and  estate  of  Z,  in  the  island  of  Jamaica,  and  the  whole  buildings 
thereon,  and  hereditaments,  privileges,  and  appurtenances  appertain- 
ing thereto  ;  which  securities  shall  be  taken  and  conceived  in  terms 
approved  of  by  counsel  learned  in  the  laws  of  the  said  island,  in 
favour  of  the  trustees  after  named,  with  all  the  powers  and  privileges 
competent  to  gratuitous  trustees  by  the  law  of  Scotland — viz.,  L,  M, 
and  N,  and  the  acceptors  and  acceptor,  survivors  and  survivor  of 
them,  and  executors  or  administrators  of  such  survivor,  as  trustees 
for  behoof  of  the  said  B  and  the  said  child  or  children,  and  in  trust 
for  the  uses,  ends,  and  purposes  of  these  presents,  which  shall  be 
specially  referred  to  in  the  said  securities,  and  the  said  trustees  or 
trustee  acting  for  the  time  are  hereby,  and  shall,  by  the  deeds  or 
securities  to  be  granted  as  aforesaid,  be  empowered  to  sue  for  imple- 
ment thereof,  and  to  take  all  legal  measures  which  may  be  necessary 
for  that  purpose,  and  for  rendering  the  same  effectual  according  to 
the  true  intent  and  meaning  hereof,  on  condition  always  of  their 
applying  the  proceeds  in  the  terms  above  specified,  and  for  the  pur- 
poses of  these  presents  (power  should  then  be  given  to  reinvest,  omd 
aU  other  usvual  powers,  declari/ng  that  the  debtor  shall  have  no 
concern  with  the  application  of  the  moneys  to  be  paid  by  them,  nor 
with  any  of  the  conditions  of  this  contract) :  And  the  said  A,  in 
the  event  of  his  dying  before  the  execution  and  delivery  of  the  said 
deed  or  deeds  necessary  for  creating  the  lien  and  real  and  preferable 
burden  foresaid  on  his  said  estate  and  premises  in  the  said  island  of 
Jamaica,  nominates  and  appoints  F  and  S,  both  of  the  said  island  of 
Jamaica,  Esquires,  or  either  of  them,  his  attorneys  or  attorney  irre- 
vocable, to  appear  before  the  registrar  of  the  said  island,  or  other 
official  as  may  be  necessary,  and  to  obtain  these  presents  registered 
in  the  said  island,  so  as  to  render  the  covenants  hereinbefore 
contained  on  behalf  of  his  said  intended  wife  and  the  child  or 
children  of  the  marriage  a  lien  and  real  and  preferable  burden 
on  his  said  estate  and  premises,  (a)  (The  deed  wiU  then  proceed 
as  in  Form  1,  to  the  end  of  the  clause  of  registration;  but  it 


(a)  Though  we  give  the  above  style,  we  recommend  that  any  party  requiring 
to  frame  such  a  deed  should  consult  English  lawyers  as  to  the  proper  form  to  be 
adopted. 
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7nu8t  be  executed  and  attested  in  the  wanner  required  by  the  law  of 
Jamaica.) 


8.  Antenuptial  Contract  of  Marriage  where  the  Wife's  Personal 
Estate  with  the  Income  is  secured  to  herself  by  force  of  Sta^t- 
ute,  and  Provisions  mxide  by  her  to  Husband  and  Children, 

This  deed  will  be  as  in  Form  1,  supra^  p.  654,  to  the  end  of  Article  10 
on  p.  660,  and  will  then  proceed  as  follows  : — 

For  which  causes,  and  on  the  other  part,  the  said  B  hereby 
ASSIGNS  to  the  said  A  as  tocher  the  sum  of  £1000  contained  in  a 
deposit-receipt  in  her  favour  by  the  Bank,  dated 

,  and  which  sum  the  said  A  hereby  accepts  in 
full  satisfaction  of  all  courtesy,  legal  share  of  moveables,  and  every 
other  thing  that  he  could  ask,  claim,  or  demand  from  the  said 
B,  or  her  heirs,  executors,  and  representatives,  by  and  through 
her  death,  if  he  shall  survive  her:  And  the  said  A  hereby  re- 
nounces all  rights  of  succession  and  other  rights  whatsoever 
competent  to  him  in  or  over  the  estate  of  the  said  B  now 
belonging  or  which  shall  belong  to  her  during  the  subsistence 
of  said  intended  marriage :  Declaring  that  it  shall  be  competent 
to  the  said  B  alone,  without  consent  of  the  said  A,  to  dispose 
of  her  estate  by  deed  inter  vivos  or  m/yrtis  causa  as  she  thinks 
proper :  And  FURTHER,  the  said  B  binds  and  OBLIGES  herself  to  pay 
to  the  child  or  children  of  the  said  intended  marriage  the  sum  of 
£2000,  and  that  at  the  first  term  of  Whitsunday  or  Martinmas  which 
shall  happen  after  her  death,  and  that  in  such  shares  and  proportions 
if  more  than  one,  as  shall  be  appointed  by  any  writing  under  her 
hand  executed  by  her  at  any  time  of  her  life,  and  failing  such 
appointment,  then  equally  among  the  said  children,  share  and  share 
alike :  Declaring  that  if  any  of  said  children  shall  predecease  the 
said  B  leaving  lawful  issue,  such  issue  shall  come  in  place  of  their 
parent  or  respective  parents,  and  shall  be  entitled  (subject  always  to 
the  said  power  of  appointment)  to  the  share  or  shares,  both  original 
and  accruing,  of  the  said  sum  of  £2000  to  which  their  parent  or 
respective  parents  would  have  been  entitled  had  he  or  she  survived. 

If  this  manner  of  dealing  with  the  wife's  estate  is  adopted,  the  clause 
on  p.  659,  declaring  that  the  children's  provisions  are  in  full  of  legitim, 
will  be  omitted  in  its  place,  but  will  be  inserted  after  the  above  provi- 
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sions  in  their  favour  made  by  the  wife,  and  will  thus  apply  to  the  provi- 
sions made  both  by  husband  and  wife. 

In  this  example  the  wife  retains  her  estate  granting  provisions  to  her 
husband  and  children  in  lieu  of  their  legal  claims.  It  may,  however,  be 
desired  that,  in  addition  to  the  protection  afforded  to  the  wife  by  the 
Married  Women's  Property  Act  of  1881  to  the  effect  of  securing  her 
personal  estate  with  the  income  thereof  to  herself,  it  should  be  guarded 
against  the  effects  of  the  husband's  insolvency  by  conventional  arrange- 
ment. The  most  effectual  method  of  guarding  against  such  a  contin- 
gency is  a  conveyance  of  the  wife's  estate  to  trustees.  But  cases  may 
occur  in  which  such  a  plan  may  not  be  considered  expedient,  and  the 
conveyancer  will  have  to  frame  the  deed  so  as  effectually  to  exclude 
the  husband's  rights,  or  otherwise  guard  against  the  danger  referred  to. 


9,  Antenuptial  Contract  of  Harriagre  containing  Conveyance  and 
Destination  of  Specific  Moveable  Estate  and  Funds  belong- 
ing to  the  Wife. 

This  deed  will  be  as  in  Form  1,  supra^  p.  654,  to  [/?]  on  p.  661,  and 
will  then  proceed  as  follows : — 

And  WHEREAS  the  said  B  has  also  due  to  her  the  sums  of  money 
following,  viz. — (here  specify  them),  amounting  in  whole  to  the  sum 
of  £5000 :  And  whereas  it  is  agreed  upon  by  both  parties  that 
the  interest  of  the  said  principal  sums  which  make  up  the  said  sum 
of  £5000  shall  belong  to  the  said  A  during  the  subsistence  of  the 
marriage  [or,  during  his  lifetime],  and  that  the  said  principal  sums 
themselves  shall  still  remain  the  property  of  the  said  B,  and  at  her 
disposal ;  Therefore  the  said  B,  by  these  presents,  assigns  to  the 
said  A  the  interest  of  the  said  sum  of  £5000  during  the  subsistence 
of  the  marriage  [or,  during  his  lifetime] :  But  reserves  to  herself 
full  power  and  liberty,  by  herself  alone,  without  consent  of  the  said 
A,  to  settle  or  assign,  by  way  of  testament  or  other  deed  [if  A 
is  to  have  the  liferent^  say,  but  always  under  burden  of  the  fore- 
said liferent  in  favour  of  the  said  A],  the  said  principal  sums 
themselves;  as  to  which  his  right  of  administration  is  hereby 
excluded,  and  the  same  is  hereby  renounced  by  the  said  A:  And 
in  c€tse  it  shall  be  necessary  to  uplift  any  part  of  the  said  principal 
sums  during  the  subsistence  of  the  marriage,  it  is  hereby  agreed 
and  PROVIDED  that  the  same  shall  be  paid  to  and  discharged  by  the 
JUR.  s. — 1.  43 
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said  B  only,  with  consent  of  L,  M,  and  N,  hereinafter  mentioned,  as 
the  parties  at  whose  instance  execution  is  to  pass  in  reference  to  the 
said  B's  provisions,  and  at  whose  sight  the  same  shall  be  re-invested, 
and  the  bonds  or  other  securities  taken  payable  to  the  said  B,  her 
heirs,  executors,  or  assignees,  to  the  continued  exclusion  of  the 
right  of  administration  of  the  said  A,  but  subject  to  his  right 
during  the  subsistence  of  the  marriage  [or,  during  his  lifetime],  as 
above  provided,  (a) 


10.  Antenuptial  Contract  of  Harriagre  wherein  the  Hushand'e 
Family  Estate  is  'provided  to  the  Heirs  of  the  Marriage. 

(1)  Indac  It     is     MATRIMONIALLY    CONTRACTED     and    AGREED    between    A 

tiTO  elMlM. 

(designation),  on  the  oiie  part,  and  B  {designation),  on  the  other 
part,  in  manner  following :  That  is  to  say,  the  said  A  and  B  have 
agreed  to  accept,  and  hereby  accept,  of  each  other  as  lawful 
spouses,  and  promise  to  solemnise  their  marriage  with  all  con- 
(2)  Diipod.  venient  speed  :  In  contemplation  of  which  marriai?e  the  said  A, 

tlon  of  estate  .  .  . 

toheirj-      heritable  proprietor  of  the  lands  and  estate  hereinafter  described, 
marriAge.     hereby  DISPONES  to  and  in  favour  of  himself  and  the  heirs-male  of 
the  said  intended  marriage,  whom  failing,  to  the  heirs-male  of  his 
body  by  any  subsequent  marriage,  whom  failing,  to  the  heirs  whom- 
soever of    the  said  intended  marriage,  whom  failing,  to  the  heirs 

(a)  If  the  wife  is  to  receive  both  principal  and  interest  for  her  own  disposal, 
the  following  may  be  substituted  for  the  clause  in  the  text : — *'  And  whbrbas  the 
'*  said  B  has  also  due  to  her  the  sums  of  money  following,  viz.  : — ijiere  specify  them), 
"  amounting  in  whole  to  the  sum  of  j£5000  :  And  whereas  it  is  agreed  upon  by 
"  both  parties  that  the  said  principal  sums  which  make  up  the  saidsum  of  £5000, 
*'  and  whole  interest  therein,  shall  still  remain  the  propei*ty  of  the  said  B,  and  be 
**  at  her  disposal :  Therefore  the  said  B  hereby  expressly  reserves  to  herself 
"full  power,  by  herself  alone,  without  consent  of  tne  said  A,  to  uplift  and 
"  receive  the  said  principal  sums  and  interest  thereon,  and  to  grant  discharges  and 
"  conveyances  thereof,  and  to  assign  the  same  by  testament  or  other  deed,  the 
"  right  of  administration  of  the  said  A  being  hereby  excluded  as  respects  the  said 
"  sums,  and  the  same  is  hereby  renounced  by  the  said  A ;  and  in  case  it  shall  be 
"  necessary  to  uplift  the  said  principal  sums,  or  any  part  thereof,  during  the  sub- 
^  sistence  of  the  marriage,  it  is  agreed  that  it  shall  oe  in  the  power  of  the  said  B, 
"  by  herself  alone,  without  the  consent  of  the  said  A,  to  discharge  and  reinvest  the 
"  same  and  to  take  the  securities  to  be  granted  thereof  payable  to  herself,  and 
"her  heirs,  executors,  or  assignees,  to  the  continued  exclusion  of  the  right 
"  of  administration  of  the  said  A."  [If  it  is  thought  that  the  wife  should  not 
have  the  unrestricted  power  of  calling  up  and  reinvesting  the  money,  the  consent 
of  the  friends  at  whose  instance  execution  is  to  proceed  may  be  required  as  in  the 
example  in  the  text] 
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whomsoever  of  the  body  of  the  said  A  by  any  subsequent  marriage, 
whom  failing  {here  insert  such  further  destination  as  TYWi/y  he  agreed 
vjpon),  whom  all  failing,  to  the  said  A,  his  heirs,  and  assignees,  whom- 
soever:— the  eldest  heir-female  always  excluding  heirs-portioners  and 
succeeding  without  division  throughout  the  whole  course  of  succession 
— heritably  and  irredeemably,  but  under  the  real  and  preferable 
burden  always  of  the  annuity  hereinafter  provided  to  the.  said  B,  All 
AND  Whole  the  lands  and  estate  of  X  (here  describe  or  validly 
refer  to  the  lands,  and  real  burdensy  conditions,  <l:c.y  already 
constituted,  if  any),  together  with  all  his,  the  said  A's,  right,  title, 
and  interest,  present  and  future,  therein :  Declaring  always  that  (s)  Power  to 

.  .  ihlterdestln- 

notwithstanding  the   destmation   before   written,   the  said  A  shall ^^^onand 

have  full  power  to  alter  the  said  destination,  or  to  make  any  addition 

thereto  which  he  may  think  proper,  provided  always  that  the  order 

of  succession  shall  not  be  so  altered  as  to  prejudice  the  right  of 

succession  of  the  issue  of  the  marriage  hereby  -contracted  :  And  the 

said  A  shall  have  power  to  execute  a  strict  entail  of  the  whole  or  aoy 

part  of  the  lands  above  described,  in  terms  of  the  destination  before 

written,  with  any  alterations  thereon  or  additions  thereto  which  may 

be  made  by  him  as  before  mentioned :  With  entry  at  the  date  of 

the  said  intended  marriage ;  And  the  said  A  assigns  the  rents ;  And 

the  said  A  assigns  the  writs ;  And  the  said  A  grants  warrandice  :  [o] 

And  further,  the  said  A  hereby  provides  and  dispones  to  the  said 

B,  in  liferent,  during  all  the  days  of  her  life  after  his  decease,  in 

case  she  shall  survive  him,  All  and  Whole  a  free  liferent  annuity  (O  Annuity 

'  '^  to  widow. 

or  jointure  of  £  stg.  per  annum,  exempted  from  all  burdens 

and  deductions  whatsoever,  to  be  uplifted  and  taken  at  two  terms  in 
the  year,  Whitsunday  and  Martinmas,  by  equal  portions,  beginning 
the  first  term's  payment  thereof  at  the  first  of  these  terms  that  shall 
happen  after  the  decease  of  the  said  A,  for  the  half-year  following, 
and  so  forth  half-yearly  and  termly  thereafter  in  advance  during  the 
lifetime  of  the  said  B,  with  a  fifth  part  more  of  each  term's  payment 
of  the  said  annuity  of  liquidate  penalty  in  case  of  failure  in  the 
punctual  payment  thereof,  and  the  interest  of  the  said  annuity  at  the 
rate  of  5  per  centum  per  annum  from  the  respective  terms  of  pay- 
ment thereof  during  the  non-payment  of  the  same,  furth  of  All  and 
Whole  the  said  lands  and  estate  of  X  as  hereinbefore  particularly 
described  {or  referred  to),  or  furth  of  any  part  or  portion  thereof,  and 
readiest  rents,  profits,  and  duties  of  the  same:   And  the  said  A 
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(6)  Provi- 
■ion  for 
widow's 
mouroings. 


(6)  Provi- 
sion  of 
Interim  ail- 
ment. 


(7)  Piovl. 
sionB  to 
ohildren 
other  than 
child  sao- 
oeeding  to 
the  estate. 


assigns  the  writs,  and  also  the  rents  of  the  foresaid  lands  and  estate^ 
but  only  in  so  far  as  necessary  to  make  effectual  the  annuity  hereby 
granted ;  And  the  said  A  grants  warrandice  :  And  the  said  A  binds 
himself,  and  his  heirs  and  successors  in  the  said  lands  and  estate,  and 
svbsidiarie  his  other  heirs,  successors,  and  representatives  whomso- 
ever, to  make  payment  of  the  said  annuity  to  the  said  B  at  the 
foresaid  terms,  with  interest  and  penalty  as  before  mentioned,  if 
incurred:  And  the  said  A  further  binds  himself,  and  his  heirs, 
successors,  and  representatives  whomsoever,  within  three  months 
after  his  death,  to  make  payment  to  the  said  £,  in  case  she  shall 
survive  him,  of  the  sum  of  £  stg.  as  an  allowance  for  her 

mournings :  And  he  binds  himself  and  his  foresaids  to  aliment  and 
maintain  the  said  B  suitably  to  her  station  during  the  subsistence  of 
the  marriage,  and  thereafter  until  the  first  half-yearly  payment  of 
the  annuity  provided  to  her  under  these  presents  shall  be  made :  And 
FURTHER,  the  said  A  hereby  binds  and  obliges  himself,  and  his 
heirs,  successors,  and  representatives  whomsoever,  to  make  payment 
at  the  first  term  of  Whitsunday  or  Martinmas  after  his  decease  of  the 
sum  of  £  sterling  to  the  child  or  children  to  be  born  of  the 

said  intended  marriage  who  shall  survive  him,  other  than  the  child 
who  shall  then  be  entitled  to  succeed  to  the  said  lands  and  estate, 
with  a  fifth  part  more  of  liquidate  penalty  in  case  of  failure,  and 
interest  thereof  at  the  rate  of  5  per  centum  per  annum  from  and 
after  the  said  term  of  payment  during  the  not-payment :  Declaring 
ALWATS  that  the  lawful  issue  of  any  child  who  may  predecease  the 
said  A  leaving  issue,  shall  be  entitled  to  such  share,  both  original  and 
accruing,  of  the  said  provision  as  would  have  fallen  to  such  child  if 
he  or  she  had  survived  ;  And  further,  that  the  lawful  issue  (other 
than  the  heir  succeeding  to  the  said  lands  and  estate)  of  the  child 
who  would,  in  the  event  of  his  or  her  survivance,  have  been  entitled 
to  succeed  to  the  said  lands  and  estate,  but  who  shall  have  died 
without  having  acquired  a  vested  right  thereto,  and  who  shall  not 
succeed  to  the  same,  shall  be  entitled  per  atirpem  to  an  equal  share 
with  the  other  children  of  said  intended  marriage  of  the  said  pro- 
vision ;  (a)   And  the  said  provision  of  £  shall  be  divided 


(a)  It  will  be  kept  m  view  that  this  provision  in  favour  of  the  younger  children 
of  an  heir-apparent  who  does  not  succeed  to  the  estate  is  a  specialty  framed  on 
the  analogy  of  section  10  of  the  Entail  Amendment  Act  of  1875,  as  amended  by 
section  3  of  the  Entail  Amendment  Act  of  1878,  and  may  not  in  all  cases  be  con- 
sidered advisable  by  the  parties. 
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among  the  children  and  issue  of  children  entitled  to  participate 

therein,  in  such  shares  and  proportions  as  the  said  A  shall  appoint  by  (8)  Power  of 

appoint- 
any  writing  under  bis  hand,  and  failing  such  appointment,  then  equally  ment. 

between  or  among  such  surviving  children  and  issue  of  deceased 

children  per  stirpes — That  is  to  say,  any  deceased  child's  issue  entitled 

to  participate  therein  as  hereinbefore  written  being  reckoned  as  in 

place  of  and  representing  such  child,  and  being  entitled  to  one  share 

accordingly :   And  the  said  A  binds  and  obliges  himself  and  his  (o)  obUga- 

iion  to 

foresaids  to  aliment,  educate,  and  maintain  the  child  or  children  to  maintain 

•     1  children. 

be  born  of  the  marriage  hereby  contracted,  in  a  manner  suitable  to 
their  station,  during  the  subsistence  of  the  marriage  and  until  they 
shall  have  right  to  their  provisions  under  these  presents,  or  until 
they  shall  be  otherwise  properly  provided  for:  Which  provisions oo) Die- 
before  written,  conceived  in  favour  of  the  said  B  and  the  children  wife? and 

.  children's 

of  the  marriage  hereby  contracted,  are  hereby  accepted  by  the  said  legai  rights. 
B,  and  declared  by  the  contracting  parties  to  be  in  full  satisfaction 
to  the  said  B  and  the  said  children  respectively,  of  all  terce  of  lands, 
jus  relictce,  legitim,  and  everything  else  which  the  said  B  could 
claim  by  or  through  the  decease  of  the  said  A,  or  which  the  said 
children  could  claim  by  and  through  the  decease  of  their  said  father 
and  mother,  or  either  of  them,  excepting  only  what  they  may  inherit 
under  his  or  her  will,  or  by  intestacy :  For  which  causes,  and  on  (h)  con?ey. 
THE  OTHER  PART,  the  said  B  hereby  assigns  and  dispones  to  the  wwes  estate 

tohnsband 

said  A,  and  his  heirs  and  assignees  whomsoever,  the  whole  estate,  "^^*J 
means,  and  effects,  heritable  and  moveable,  real  and  personal,  of 
every  kind  and  wherever  situated,  now  belonging  to  her,  or  to  which 
she  may  succeed  or  acquire  right  during  the  subsistence  of  the 
marriage  hereby  contracted  (a) — [//  a  special  conveyarice  of  any 
particular  subjects  be  deemed,  necessary  oi*  desired,  here  add — And 
in  particular,  and  without   prejudice  in  any  way  to   the   foresaid 

(a)  As  regards  the  conveyance  by  the  wife,  this  form  which  appeared  in  the 
former  editions  of  this  work,  is  retained,  but  as  the  law  now  stands,  a  wife  who 
marries  without  a  Marriage  Contract  is  entitled  to  retain  her  own  property  for 
her  own  use  during  her  lifetime,  and  her  husband  has  only  the  rights  in  it  con- 
ferred upon  him  by  the  Married  Women's  Property  Act,  1881,  and  it  is  most  un- 
likely that  any  wife,  in  consideration  of  an  annuity  secured  to  her  after  her 
husband's  death,  would  now  deprive  herself  during  her  lifetime  of  the  full  use 
and  enjoyment  of  her  own  property  entirely,  and  therefore,  instead  of  the  con- 
veyance to  her  husband  as  contained  in  this  form,  there  would  probably  now 
be  substituted  a  conveyance  to  trustees  whereby  the  wife  would  enjoy  the  liferent 
of  her  own  property  during  her  life,  with  a  liferent  to  her  husband  after  her 
death,  and  the  fee  would  go  to  the  children  of  the  marriage.  Such  a  form  will 
be  found  on  p.  701. 
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general  conveyance,  the  said  B  hereby  assigns  and  dispones  to  the 
said  A,  and  his  heirs  and  assignees  whomsoever  (here  Tnay  be  specified 
any  vested  inghta  of  succession,  and  any  bonds  or  other  securities 
forming  investments  of  the  lady*s  estate,  of  which  it  may  be  proper 
or  necessary  to  have  a  special  assignation  in  sorne  such  form  as 
the  foUowing,  viz.  : — {First)  The  one-sixth  share  of  the  residue  of 
the  estate  and  effects  of  the  now  deceased  ,  to  which 

the  said  B  became  entitled  under  his  Trust-Disposition  and  Settle- 
ment, dated  ,  and  recorded  in  the  Books  of  Council  and 
Session  the  day  of  ,  &c. — specifying  the  special  sub- 
jects in  articulate  form)] — with  the  whole  writs,  titles,  vouchers, 
and  securities  thereof,  and  all  that  has  followed  or  may  follow  there- 
at) Exoep-  on:  Excepting  always  from  this  conveyance  all  such  effects  now 
pberaJii^  belonging  to  her  as  are  usually  known  as  'paraphernalia,  and  all 
effects  of  a  similar  kind  which  she  may  acquire  during  the  subsistence 
of  the  marriage,  all  of  which  are  hereby  reserved  to  her  for  her  own 
sole  and  separate  use :  And  the  said  6  binds  herself  to  grant  or 
concur  in  granting  all  further  writs  or  deeds  which  may  be  necessary 
to  give  effect  to  the  before  written  conveyance :  And  (Lastly)  it 
is  hereby  provided  and  declared  that  execution  shall  pass  here- 

(13)  Ap-       upon  for  implement  of  the  several  obligations  before  written  in  favour 

pointment  .  . 

oftniitaM    or  for  behoof  of  the  said  B  or  the  issue  of  the  marriage,  at  the 

pioTiBioiit!   instance  of  {here  name  the  persons  at  whose  instance  execution  is  to 

pass,  as  on  p.  661),  and  the  survivors,  and  survivor  of  them,  whom 

all   failing,  the  nearest  male  heir   of  the  last   survivor   who   shall 

be  major  and  resident  within  the  United  Kingdom  at  the  time  : 

(14)  cooMnt  And  both  parties  consent  to  registration  hereof  for  preservation  and 
tion.  execution. — In  witness  whereof,  &c. 


An  additional  clause  will  be  inserted  at  [o],  p.  675,  when  it  is  expected 
that  the  husband  may  succeed  to  some  other  estate  which  it  is  intended 
shall  also  be  settled  upon  the  heirs  of  the  marriage.  It  is  often  con- 
sidered desirable  that  the  two  estates  should  not  be  possessed  together 
by  the  same  person  at  the  same  time ;  and  if  it  is  wished  to  provide 
against  such  an  event,  the  clause  may  be  in  these  terms : — 

Provision  And  further,  in  case  the  right  of  succession  to  the  lands  of 

auooesdon    Y  in  the  county  of  Z,  at  present  belonging  to    W,  shall  at  any 
^^^'        time  open  to  the  said  A,  he  binds  and  obliges  himself  to  pro- 
vide and  dispone   the   said   lands  of  Y  to  himself  and  the  heirs- 
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male  of  the  marriage  hereby  contracted,  other  than  the  heir 
who  may  be  entitled  on  his  death  to  succeed  to  the  said  lands 
and  estate  of  X,  and  the  heirs  whomsoever  of  the  body  of 
such  heir,  whom  failing,  to  the  other  persons  called  in  terms  of 
the  destination  before  written  to  the  succession  of  the  said  lands 
and  estate  of  X  after  the  heirs-male  of  the  marriage  hereby  con- 
tracted, with  the  same  powers  to  the  said  A  of  altering  or  adding 
to  the  destination  of  the  said  lands  of  Y,  as  are  before  reserved  to 
him  with  reference  to  the  destination  of  the  said  lands  and  estate 
of  X :  But  whereas  it  is  the  desire  of  the  parties  hereto,  and 
formed  part  of  the  arrangements  under  which  these  presents  are 
granted,  that  the  said  lands  and  estate  of  X  hereby  disponed,  and 
the  said  lands  of  Y,  shall  not  be  held  and  enjoyed  by  one  and  the 
same  person  at  one  and  the  same  time  after  the  death  of  the  said 
A :  Therefore  it  is  hereby  provided  and  declared  that  if  any 
of  the  heirs  of  the  marriage  hereby  contracted,  succeeding  to  the 
said  lands  and  estate  of  X  before  disponed,  shall  also  happen  to 
succeed  to  the  said  lands  of  Y,  or  if  any  of  the  heirs  of  the  marriage 
succeeding  to  the  said  lands  of  Y  shall  happen  to  succeed  also  to 
the  said  lands  and  estate  of  X,  then,  and  in  either  of  these  events, 
unless  such  heir  so  succeeding  shall  be  the  sole  heir  of  the  marriage 
in  existence,  the  heir  so  succeeding  shall  be  bound,  immediately  on 
the  event  happening  by  which  he  or  she  shall  become  the  heir 
entitled  to  the  possession  of  both  estates  under  the  respective 
destinations  or  investitures  thereof,  to  denude  and  divest  himself  or 
herself  of  the  said  lands  of  Y,  or,  in  his  or  her  option,  of  the  said 
lands  of  X,  in  favour  of  the  next  heir  not  descended  of  his  or  her 
body,  called  to  the  succession  of  the  same  uuder  the  destination 
before  written,  or  any  altered  destination  thereof  which  may  have 
been  made  by  the  said  A  as  aforesaid,  and  the  substitute  heirs  called 
to  succeed  to  such  last-mentioned  heir,  according  to  such  destina- 
tion ;  And  the  heir  in  whose  favour  he  or  she  is  required  to 
denude,  and  the  heirs  called  to  the  succession  after  such  heir,  shall 
be  entitled  to  sue  the  heir  so  bound  to  denude,  and  any  intermediate 
heirs  descended  of  the  body  of  such  heir,  for  the  fulfilment  of  the 
obligation  and  condition  to  that  effect  hereinbefore  written,  and  to 
take  all  steps  which  may  be  necessary,  by  declarator,  adjudication, 
or  otherwise,  for  establishing  in  his  or  her  person  the  right  and 
title  to  the  possession  of  the  said  lands  of  Y,  or  of  the  said  lands 
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and  estate  of  X,  and  that  without  his  or  her  being  subjected  to  or 
made  liable  for  the  debts  or  deeds  of  the  person  or  persons  so 
denuding  or  bound  to  denude  in  his  or  her  favour :  And  the  said  A 
shall  be  entitled  to  insert  in  any  deed  or  deeds  of  entail  to  be 
granted  by  him  of  the  said  lands  and  estate  of  X,  or  of  the  said 
lands  of  Y,  or  any  part  or  parts  thereof  respectively,  a  clause  of 
devolution  in  the  terms  before  written,  or  in  any  other  terms  which 
may  be  more  effectual  for  carrying  out  the  wishes  of  the  parties 
hereto,  as  hereinbefore  expressed. 


iU  Contract  of  Marriage  where  the  Husband  has  only  a 

Personal  Right  to  the  Estate, 


In  this  case  no  essential  alteration  takes  place  in  the  form  just  given. 
It  is  only  necessary  to  bind  the  husband  to  take  the  requisite  steps  to 
complete  his  title,  and  his  obligation  (which  should  be  inserted  im- 
mediately after  the  dispositive  clause)  may  be  in  the  following  or  similar 
terms : — 


obUgatioD         And  the  said  A  binds  and  obliges  himself,  within 

to  complete 

title.  months  from  the  date  hereof,  to  complete  a  proper  feudal  title  in 

his  person  to  the  lands  and  others  before  disponed,  at  the  sight  and 
to  the  satisfaction  of  ,  W.S.,  Edinburgh,  whom  the 

said  A  hereby  authorises  to  sign  for  him  and  on  his  behalf,  and  to 
present  all  or  any  petitions  which  may  be  deemed  necessary  or 
proper  for  his  service  as  heir,  whether  of  line  or  of  provision,  in 
general  or  in  special,  to  any  of  his  ancestors  or  predecessors  in  the 
said  lands  and  others,  and  to  do  everything  else  which  may  be  con- 
sidered necessary  or  proper  for  completing  a  valid  feudal  title  to  the 
same  in  the  person  of  the  said  A. 

But  in  all  cases  where  it  is  possible,  it  is  certainly  desirable  that  the 
title  should  be  complete  before  the  signing  of  the  contract. 
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12.  Contract  of  Marriage  where  the  Heritable  Estate  belongs  to 
the  Wife,  or  where  both  Spouses  are  possessed  of  Estates. 

In  cases  of  this  nature  the  necessary  alterations  upon  the  forms 
already  given  are  so  obvious  as  scarcely  to  require  illustrations. 

If  both  parties  be  possessed  of  estates,  the  only  variations  will  be  in 
the  provisions  by  the  wife ;  but  if  the  husband  has  no  landed  estate,  he 
will  become  bound  to  provide  and  secure  a  certain  sum  upon  proper 
security,  the  rights  to  be  taken  to  the  husband  and  wife  and  the  survivor 
of  them  in  liferent  allenarly,  and  to  the  children  in  fee,  or  he  will  oblige 
himself  to  pay  a  certain  annuity  to  the  wife  and  certain  provisions  to 
the  children,  and  in  security  thereof  to  lay  out  and  invest  a  specified 
sum  of  money  corresponding  thereto,  in  the  names  of  trustees,  upon  good 
heritable  security,  or  upon  such  other  investments  as  it  may  be  thought 
proper  to  specify.  Clauses  to  answer  these  purposes  will  be  found  in  the 
previous  Forms. 

The  principal  part  of  the  deed,  so  far  as  concerns  the  wife,  will  be 
the  settlement  of  her  heritable  estate,  the  ordinary  destination  in  such  a 
case  being — 

To  herself  and  her  said  intended  husband,  in  conjunct  fee  and 
liferent,  for  the  liferent  use  allenarly  of  the  said  A,  and  to  the  heirs- 
male  to  be  born  of  the  marriage  hereby  contracted,  and  the  heirs 
whomsoever  of  their  bodies  in  fee,  whom  failing,  to  the  heirs-male  of 
the  body  of  the  said  6  (the  wife)  by  any  subsequent  marriage, 
and  the  heirs  whomsoever  of  their  bodies,  whom  failing,  to  the  heirs 
whomsoever  of  the  body  of  the  said  B  by  the  marriage  hereby  con- 
tracted, or  by  any  subsequent  marriage,  whom  failing,  to  the  nearest 
heirs  and  assignees  of  the  said  B— the  eldest  heir-female  always 
excluding  heirs-portioners  and  succeeding  without  division  through- 
out the  whole  course  of  succession. 

Power  may  be  added,  if  desired,  to  alter  the  destination,  but  not 
so  as  to  prejudice  the  rights  of  succession  of  the  issue  of  the  marriage ; 
also,  if  desired,  a  power  to  entail,  as  ^ven  in  Form  10  in  the  case  of 
the  husband's  lands.  If  it  is  intended  that  the  hiisband  should  only  have 
an  annuity  out  of  the  wife's  estate,  then  the  Form  10  will  answer, 
mutatis  mutandis. 


18.  Contract  of  Harriagfe  where  the  Heritable  Estate  of  either 
party  is  Entailed,  with  Provisions  for  the  Spouses  and 
Children,  granted  under  Powers  in  the  Entail. 

Where  the  estate  is  entailed,  there  is  no  room  for  a  settlement  of 
such  estate  in  the  marriage-contract.    The  provisions  and  stipulations  in 
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favour  of  the  contracting  parties  and  of  the  younger  children  of  the 
marriage  must  be  regulated  either  in  terms  of  the  entail,  or  in  accordance 
with  the  provisions  of  the  Aberdeen  Act  (5  Geo.  IV.  c.  87),  and  subse- 
quent statutes.  We  shall  exemplify  both  cases,  and  first,  where  the 
provisions  settled  by  the  contract  are  intended  to  be  in  conformity  with 
the  powers  conferred  upon  the  heirs  of  tailzie  in  possession,  by  the  terms 
of  the  entail.  In  the  following  example  the  estate  is  supposed  to  belong 
to  the  husband,  and  the  entail  to  empower  him  to  infeft  his  wife  in  a 
liferent  locality  (a  form,  however,  which  has  various  inconveniences,  and 
is  now  but  rarely  adopted)  and  to  provide  certain  portions  to  the  younger 
children. 


(1)  Indac- 
Ure  olauw. 


(2)  Wife's 
proTlilon. 


(8)  Child- 
nil's  pro- 
▼iiions. 


It  is  matrimonially  contracted,  &c.  :  In  contemplation  of 
which  marriage  the  said  A,  considering  that  he  is  heir  in  possession 
of  the  entailed  lands  and  estate  of  X,  under  a  Disposition  and  Deed 
of  Entail  executed  by  M  of  date  the  ,  recorded  in  the 

Register  of  Tailzies  the  day  of  ,  and  in 

the  Books  of  Council  and  Session  the  day  of  , 

in  favour  of  himself  the  said  M,  and  the  heirs-male  of  his  body, 
whom  failing,  the  other  heirs  of  entail  there  mentioned ;  And  that 
certain  powers  are  thereby  conferred  upon  the  heir  of  entail  in  pos- 
session for  the  time  to  grant  provisions  to  spouses  and  children  in 
manner  underwritten :  Therefore,  in  exercise  of  said  powers,  the 
said  A  hereby  provides  and  dispones  to  the  said  B  {the  ivife)  in 
liferent  during  all  the  days  of  her  life  after  his  decease,  in  case  she 
shall  survive  him.  All  and  Whole  (here  describe  or  validly  refer 
to  the  particular  lands  over  which  the  wife's  infeftiaent  is  to 
extend) :  But  always  with  and  under  the  conditions,  provisions,  and 
others  above  referred  to  contained  in  the  said  Disposition  and  Deed 
of  Entail  {here  wiU  follow  the  usual  formal  clauses  of  Assignation 
of  Writs  and  Rents,  and  of  Warrandice,  and  any  other  provisions 
in  favour  of  the  wife,  as  in  Form  10,  and  then  the  Contract 
may  proceed  thus) — And  further,  the  said  A  hereby  binds  and 
obliges  himself,  and  the  heirs  of  entail  succeeding  to  him  in  the 
foresaid  lands  and  estate,  &c.  (here  tlie  obligation  ought  to  be  strictly 
adapted  to  the  powers  and  faculties  contained  in  the  Deed  of 
Entail,  and  should  contain  all  the  restrictions  and  provisions 
which  are  by  the  entail  declared  to  afect  provisions  allowed 
to  be  granted  to  younger*  children ;  avd  then  there  may  be 
added  a  general  clause  in  these  terms) — Declaring  always  that 
in  case  the  said  liferent  infeftment  and  other  provisions  before 
mentioned,  or  any  of  them,  shall  be  found  to  exceed  the  amount  of 


ANTENUPTIAL  CONTRACTS  WHERE  NO  TRUST  CREATED   683 

the  provisions  which  the  said  A  is  entitled,  in  terms  of  the  said 
Disposition  and  Deed  of  Entail,  to  grant  to  his  wife  and  children 
respectively  out  of  the  said  entailed  lands  and  estate,  the  same  shall 
be  subject  to  restriction,  and  shall  be  voidable  to  the  extent  of  the 
excess,  but  no  further,  and  without  prejudice  to  the  said  provisions 
in  any  other  respect  (The  deed  will  conclude  with  the  usual 
clauses,  as  shown  in  Form  10.) 

It  frequently  happens  that  the  provisions  in  favour  of  the  wife  and 
children  permitted  by  the  entail  are  considered  too  small.  This  is 
particularly  the  case  in  some  of  the  old  entails,  owing  to  alteration  in 
the  value  of  money  since  the  entail  was  executed.  It  is  therefore 
necessary  in  such  cases,  if  the  powers  of  the  Aberdeen  Act  are  not 
resorted  to,  that  additional  provisions  be  made  by  the  husband.  Life 
insurance  affords  convenient  means  of  effecting  this  object.  The  husband 
may  be  taken  bound  to  insure  his  life  for  such  a  sum,  payable  on  his 
death  to  the  younger  children  of  the  marriage,  as  may  be  considered  a 
sufficient  provision,  and  to  pay  the  premium  of  such  insurance,  and  a 
power  may  be  conferred  on  certain  persons  as  trustees  to  enforce  imple- 
ment of  this  obligation,  or  a  bond  of  annuity  and  disposition  in  security 
of  the  granter's  life-interest  iu  the  entailed  estate  may  be  granted  in 
favour  of  the  trustees,  of  an  amount  sufficient  to  cover  the  yearly 
premium. 

See  in  connection  with  the  following  styles : — The  Aberdeen  Act 
(5  Geo.  IV.  c.  87)  (which  is  made  applicable  to  all  entails,  unless  where 
its  operation  is  excluded  by  the  deed  of  entail  or  trust  deed,  by  section  8 
of  the  Entail  Amendment  Act,  1868  (31  &  32  Vict.  c.  84));  The  Entail 
Amendment  Act,  1868,  s.  6  ;  The  Entail  Amendment  Act,  1875,  s.  10; 
and  The  Entail  Amendment  Act,  1878,  s.  3. 


14.  Contract  of  Marriage  where  the  Heritable  Estate  is  Entailed, 
and  Provisions  are  granted  under  the  powers  of  the  Aber- 
deen Act  and  the  Entail  Amendment  Acts  of  1875  and  1878. 

It  is  matrimonially  contracted,   &C.  ;    In   contemplation  of  (D  indue 

...  tlve  clause. 

which  marriage  the  said  A,  being  heir  (or  institute,  as  the  case  Tnay 
be)  of  entail  in  possession  of  the  entailed  lands  and  estate  of  X,  in 
the  county  of  Y,  and  in  virtue  of  the  Entail  Provisions  Act,  1824, 
hereby  provides  aod  dispones  to  the  said  B  {the  wife)  in  liferent  («)Proviiion 

of  annoity 

during  all  the  days  of  her  life  after  his  decease,  in  case  she  shall  *<>  wife, 
survive  him.  All  and  Whole  a  free  iiferept  annuity  or  jointure  of 
£  sterling  per  annum,  exempted  from  all  burdens  and  deduc- 

tions whatever,  to  be  uplifted  and  taken  at  two  terms  in  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions,  beginning  the  first 
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term's  payment  thereof  at  the  first  of  these  terms  that  shall  happen 
after  the  decease  of  him  the  said  A,  for  the  half-year  following,  and 
so  forth  half-yearly  and  termly  thereafter  in  advance  (a)  during  the 
lifetime  of  the  said  B,  with  a  fifth  part  more  of  each  term's  payment 
of  the  said  annuity  of  liquidate  penalty  in  case  of  failure  in  the 
punctual  payment  thereof,  and  the  interest  of  the  said  annuity  at 
the  rate  of  £5  per  centum  per  annum  from  the  respective  terms  of 
payment  thereof  during  the  not-payment  of  the  same,  furth  of  All 
AND  Whole  (here  describe  or  validly  refer  to  the  lands),  or  furth 
of  any  part  or  portion  of  the  said  entailed  lands  and  estate,  and 
readiest  rents,  profits,  and  duties  thereof:  Declaring  always  that 
the  said  annuity  or  jointure  of  £  ,  as  affecting  the  said 

entailed  lands  and  estate,  or  rents  and  duties  thereof,  or  the  heirs  of 
entail  succeeding  thereto,  is  provided  by  the  said  A,  and  accepted  by 
the  said  6,  under  all  the  conditions,  restrictions,  and  limitations 
applicable  to  such  annuities  which  are  contained  in  the  said  Act  of 
Parliament  and  subsequent  Entail  Statutes :  And  the  said  A  assigns 
the  writs,  and  also  the  rents,  but  only  in  so  far  as  necessary  to  make 
effectual  the  right  hereby  granted :  And  the  said  A  grants  warran- 
dice, but  always  under  the  conditions,  restrictions,  and  limitations 
before  referred  to  (here  insert  any  otlier  provisions  in  favour  of  the 
(8)Provi.  wife,  as  in  Form  10) :  And  further,  in  virtue  of  the  foresaid  Act  of 
youBger  Parliament,  and  of  **  The  Entail  Amendment  (Scotland)  Act,  1876," 
and  "  The  Entail  Amendment  (Scotland)  Act,  1878,"  the  said  A,  as 
heir  of  entail  in  possession  of  the  said  entailed  lands  and  estate, 
hereby  binds  and  obliges  himself,  and  the  heirs  of  entail  succeeding 
to  him  therein,  to  make  payment  out  of  the  rents  and  proceeds  of 
the  same,  to  the  child  or  children  to  be  born  of  the  marriage  hereby 
contracted  who  shall  survive  him  the  said  A,  other  than  the  heir 
entitled  to  succeed  at  his  death  to  the  said  entailed  lands  and  estate, 
or  to  the  representatives  of  any  child  or  children  of  said  marriage 
predeceasing  him  who  may  be  entitled  to  claim  as  in  right  of  such 
child  or  children,  including  the  lawful  issue  (other  than  the  heir 
succeeding  as  aforesaid)  of  any  predeceasing  child  who  if  he  or  she 
had  survived  would  have  been  entitled  to  succeed  to  the  said  entailed 
lands  and  estate,  of  the  sums  of  money  or  provisions  following,  bear- 
ing interest  in  terms  of  the  Statute,  and  payable  one  year  after  the 

(a)  See  Lamont  Camphdl  v.  Carter  CampbeU,  1895,  22  R.  200. 


children. 
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death  of  the  said  A — viz.,  if  one  such  child  the  sum  of  £ 
sterling,  if  two  such  children  the  sum  of  £  sterling,  and 

if  three  or  more  such  children  the  sum  of  £  sterling  :  And 

DECLARING  that  these  provisions  are  granted  by  the  said  A  under 
the  whole  conditions,  restrictions,  and  limitations  contained  in  said 
Statutes  or  any  of  them ;  and  shall  be  divided  and  apportioned 
between  or  among  the  children  or  representatives  of  children  entitled 
thereto,  in  such  manner  as  the  said  A  shall  appoint  by  any  deed  or 
writing  under  his  hand;  and  failing  such  appointment,  the  said 
provisions  shall  belong  to  and  be  divided  between  or  among  such 
children  and  representatives  of  children  in  equal  shares,  per  stirpes 
— the  representatives  of  any  deceased  child  who  shall  be  entitled  to 
claim  as  aforesaid  being  held  to  come  in  place  of  such  child,  and 
having  right  to  a  share  accoixiingly.  (Here  may  follow  the  obliga- 
tion to  aliment  the  children,  the  acceptance  by  the  wife  of  her 
provisions,  and  declaration  as  to  the  provisions  to  her  and  the 
children  being  in  fall  of  their  legal  clai/ms,  the  assignation  or 
settlement  by  the  wife  of  her  fortune,  the  appointment  of  the  per- 
sons at  whose  instance  execution  shall  pass  for  impleTnerd  of  pro- 
visions to  wife  and  children,  and  registration  and  testing  clauses 
as  given  in  Form  10.) 

If  it  is  not  intended  to  extend  the  benefit  of  the  provision  in  favour  of 
children  to  the  issue  of  a  predeceasing  heir-apparent,  the  provision  may  be 
worded  as  follows. 

And  FURTHER,  the  said  A,  as  heir  of  entail  in  possession  of  the  where 

said  entailed  lands  and  estate,  and  in  virtue  of  the  foresaid  Act  ofcuudtenof 

heir- 
Parliament,  and  subsequent  Entail  Statutes,  binds  and  obliges  him-  *p?^°* 

self,  and  the  heirs  of  entail  succeeding  to  him  in  the  said  entailed  p^*«*p»*«' 
lands  and  estate,  to  make  payment  out  of  the  rents  and  proceeds  of 
the  same,  to  the  child  or  children  to  be  born  of  the  marriage  hereby 
contracted  who  shall  survive  him  the  said  A,  other  than  the  heir 
entitled  to  succeed  at  his  death  to  the  said  entailed  lands  and  estate, 
or  to  the  issue  or  representatives  of  any  such  child  or  children  pre- 
deceasing him  who  may  be  entitled  to  claim  as  in  right  of  their 
parent  or  parents,  of  the  sums  of  money  or  provisions  following,  &c. 
(as  in  the  preceding  Style). 

When  the  entailed  estate  belongs  to  the  wife,  and  provisions  to  hus- 
band and  children  are  to  be  granted  under  the  authority  of  the  Aberdeen 
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Act^  corresponding  changes  will  of  course  be  made  in  the  form  of  the 
contract. 

We  may  here  observe  that  when  the  entailed  estate  is  already  so  bur- 
dened with  provisions  that  the  heir  in  possession  cannot  grant  provisions  to 
the  full  extent  permitted  by  the  Aberdeen  Act,  it  may  become  competent 
for  him,  under  section  6  of  that  Act,  in  consequence  of  the  payment  or 
extinction  of  the  whole  or  of  part  of  the  previous  burdens,  to  enlarge  the 
provisions  already  granted  by  him  in  favour  of  children.  This  is  not  the 
place  for  examples  of  the  manner  by  which  such  objects  may  be  effected, 
but  we  may  remark  that  in  the  event  of  the  intended  husband  being  able 
and  willing  to  discharge  existing  provisions,  so  as  to  leave  the  estate  free 
for  the  new  provisions,  he  ought  to  do  so  hqfore  the  marricige,  as  the  Act 
empowers  the  heir  in  possession  to  grant  provisions  to  children  to  the 
extent  which  may  be  "  open  or  unexercised  for  the  time."  While,  there- 
fore, a  subsequent  bond  of  provision  would  possibly  be  free  from  objection, 
the  matter  ought  not  to  be  left  to  future  arrangement  where  the  party 
has  the  means  of  making  the  provision  secure. 


16.  Contract  of  Marriage  where  the  Husband  is  Heir-Apparent 
to  an  Entailed  Estate,  with  provisions  by  him  with  consent 
of  the  Heir  in  Possession. 

Under  the  Entail  Amendment  (Scotland)  Act  of  1868,  s.  6,  it  is  now 
competent  for  the  heir-apparent  to  an  entailed  estate,  with  consent  of  the 
heir  in  possession,  to  grant  provisions  in  favour  of  his  wife  and  his  lawful 
ehild  or  children  who  shall  not  succeed  to  the  entailed  estate,  to  the  same 
extent,  in  the  same  manner,  and  subject  to  the  same  conditions  to,  in, 
or  under  which  it  is  competent  for  the  heir  in  possession  to  grant  provi- 
sions under  the  Aberdeen  Act,  or  under  the  entail,  but  only  postponed  to 
And  after  deducting  existing  provisions  by  an  heir  in  possession.  The 
following  form  of  a  Contract  of  Marriage  where  such  provisions  for  his 
wife  and  children  are  made  by  an  heir-apparent  with  consent  of  his  father 
^the  lieir  in  possession)  may  be  of  use : — 

It  is  matrimonially  contracted  and  agreed  between  the 
parties  following — viz.,  A  (designation),  eldest  son  of  C  {designation)^ 
with  consent  of  the  said  C,  on  the  one  part,  and  B  {designation), 
on  the  other  part — That  is  to  say,  &c.  :  In  contemplation  of 
which  marriage  the  said  A,  being  heir-apparent  to  the  entailed  lands 
And  estate  of  X,  in  the  county  of  Y,  of  which  lands  and  estate  the  said 
C  is  now  the  heir  of  entail  in  possession,  with  the  special  advice  and 
consent  of  the  said  C,  and  the  said  C  for  himself,  his  own  right  and 
interest,  and  they  both  with  one  consent,  in  virtue  of  the  Entail  Pro- 
visions Act,  1824,  and  of  the  Entail  Amendment  (Scotland)  Act,  1868, 
do  hereby  provide  and  dispone  to  the  said  B  in  liferent  {here  wiM 
Jollow  the  several  clauses  of  the  contract  as  in  the  previous  examples^ 
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mutatis  mutandis;  the  obligaticms  for  payment  of  children's provi- 
sions  will  be  undertaJcen  by  A  and  G  in  their  respective  characters 
before-mentioned ;  the  provisions  wiU  be  granted  to  the  children  of 
A  other  than  tfie  heir  who  may  be  entitled  to  succeed  at  his  death  to 
the  said  entailed  Lands  and  estates,  or  who  shall  then  be  the  heir- 
apparent  to  the  said  lands  and  estate;  and  whenever  the  "said  Act 
'*  of  Parliament "  occurs,  the  "  said  two  Acts  of  Parliament  or  either 
"  of  ihem  "  will  be  substituted.  Some  mimor  alterations  ivhich  vrill 
readily  be  perceived  will  also  be  necessary.) 


Variations  in  the  Destination  of  the  Estate  contained 

IN  the  Dispositive  Clause. 

The  destination  must,  of  course,  be  regulated  wholly  by  the  intention 
of  parties,  and  though  the  example  given  in  Form  10  contains  a  very 
common  form  of  destination,  it  is  not  universal,  and  will  be  modified 
according  to  arrangement  in  each  case. 

Professor  Monteomery  Bell  recommends  in  his  "Lectures  on  Con- 
veyancing" (3rd  Ed.,  p.  876)  that  where  the  settlement  is  to  take 
effect  on  the  husband's  death  (as  in  Form  10),  the  destination  be 
taken  to  the  husband  himself,  and  to  the  sons  of  the  marriage  in  their 
order  of  seniority,  and  the  heirs  whomsoever  of  their  bodies  respectively ; 
whom  failing,  to  the  sons  to  be  bom  to  the  husband  in  any  subsequent 
marriage,  in  their  order  of  seniority,  and  the  heirs  whomsoever  of  their 
bodies  respectively ;  whom  failing,  to  the  daughters  of  the  intended  and 
of  any  subsequent  marriage,  in  their  order  of  seniority,  and  the  heirs 
whomsoever  of  their  bodies  respectively ;  whom  failing,  to  the  husband's 
own  heirs  or  assignees  whomsoever ;  and  to  add  that  the  eldest  daughter 
or  heir-female  is  always  to  succeed  without  division  and  to  exclude  heirs- 
portioners. 

He  considers  this  destination,  which  provides  the  estate  in  case  of  the 
failure  of  the  eldest  son  without  male  issue,  to  that  son's  daughter,  to  be 
more  natural  and  probably  more  usual  than  the  destination  before  given, 
by  which  it  goes  to  his  brother. 

The  destination  is  also  sometimes — 

To  himself  (A)  and  the  heirs-male  of  the  marriage  hereby  con- 
tracted, and  the  heirs  whomsoever  of  their  bodies,  whom  failing,  to 
the  heirs-male  of  the  body  of  the  said  A  by  any  subsequent  marriage, 
And  the  heirs  whomsoever  of  their  bodies,  whom  failing,  to  the  said 
A,  his  own  nearest  heirs  and  assignees  whomsoever. 

Or  it  may  be  made  to  the  heirs  of  the  body  of  the  husband  (without 
limitation  to  males),  whom  failing,  to  heirs-substitute  named,  and  the 
heirs  of  their  bodies  in  their  order. 
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It  seems  advisable,  however,  in  all  settlements  of  estates  to  insert  a 
clause  excluding  heirs-portioners. 

Where  the  estate  is  of  small  value  it  is  sometimes  destined  to  the 
spouses  in  conjunct  fee  and  liferent,  and  to  the  heirs  of  the  marriage  in 
fee. 

The  effect  of  the  destination  to  "  the  heirs,"  or  to  "  heirs-male  of  the 
"  marriage,"  is  to  carry  the  estate  to  the  eldest  son,  and  the  father  cannot 
disappoint  him  of  the  succession  by  gratuitous  deed.  Nay,  the  father 
was  found  not  to  have  this  power  even  where  the  eldest  son  was  bank^ 
rupt ;  and  the  same  rule  would  probably  be  followed  where  the  heir  is 
insane.  If,  therefore,  it  is  intended  to  provide  against  these  and  other 
contingencies,  we  would  recommend  to  conveyancers  to  make  some  such 
clause  as  the  following  a  part  of  every  contract  of  marriage.  It  may  be 
inserted  immediately  after  the  description  of  lands  in  the  dispositive 
clause,  and  before  the  reservation  of  the  power  to  entail  the  estate : — 

Reserving  always  to  the  said  A  full  power  to  alter  the  destina- 
tion before  written,  and  the  order  of  succession  thereby  prescribed, 
by  calling  to  the  succession  of  the  said  lands  the  lawful  issue  of  the 
heir  of  the  said  intended  marriage  (whether  such  heir  shall  be  a  son 
or  a  daughter)  in  preference  to  such  heir ;  or  by  calling  any  younger 
son  or  sons,  or  the  lawful  issue  of  such  younger  son  or  sons  of  the 
said  marriage,  in  preference  to  the  eldest  son  of  the  said  marriage 
or  his  issue ;  or  in  case  there  shall  be  no  sons  of  the  said  marriage, 
or  only  one  son,  by  calling  any  daughter  or  daughters,  or  the  lawful 
issue  of  any  daughter  or  daughters  of  said  marriage,  in  preference  to 
the  only  son  or  eldest  daughter  of  the  said  marriage,  or  his  or  her 
issue:  But  the  said  A  shall  not  be  entitled  to  call  any  person  or 
persons  other  than  a  child  or  children,  or  lawful  issue  of  a  child  or 
children  of  the  said  marriage,  in  preference  to  any  child  or  issue  of  a 
child  of  the  said  marriage. 

It  will,  however,  be  kept  in  view  that  powers  so  wide  as  those  con- 
tained in  this  latter  form,  which  practically  would  enable  the  father  to 
elude  the  destination  in  the  marriage  contract,  would  require  to  be  exer- 
cised with  the  greatest  caution. 

The  law  is  now  fixed  that  the  father  may  be  discharged  of  his  obliga- 
tions under  the  contract  by  the  presumptive  heir  of  the  marriage  when  of 
full  age ;  and  the  renunciation  is  effectual  notwithstanding  the  predecease 
of  sucn  heir,  so  that  the  party  who  happens  to  be  the  heir  of  the  marriage 
when  the  succession  opens  by  the  death  of  the  father  may  in  this  way  be 
disappointed  of  the  estate.  It  deserves  consideration  whether  a  clause 
ought  not  to  be  introduced  to  prevent  the  father  from  so  counteracting 
the  evident  purpose  of  the  contract.  And  it  does  not  appear  that  this 
would  be  attended  with  any  serious  inconvenience. 

The  restrictive  clause,  which  may  be  inserted  immediately  after  the 
dispositive  clause,  and  before  the  clauses  reserving  power  of  altering  the 
destination,  or  of  entailing,  may  be  in  the  following  or  similar  terms : — 
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Declaring  always  that  the  term  "  heirs  of  the  marriage  "  (or  oiausedenn- 

^  lng"h6irof 

"  heirs-male  of  the  marriage,"  or  "  heirs  whomsoever  of  the  marriage  "),  «n»niH«." 
as  used  in  the  destination  before  written,  shall  be  held  to  signify  the 
person  born  or  descended  of  the  said  marriage  who  shall  be  entitled 
to  succeed  to  the  said  lands  and  estate  upon  the  death  of  the  said  A, 
under  the  destination  before  written  or  any  new  or  altered  destina- 
tion which  may  be  made  by  the  said  A  in  virtue  of  the  powers  after 
written,  and  no  other. 

Such  a  clause  would  probably  have  the  effect  intended.  But  any 
such  provision  may  perhaps  be  objected  to  as  an  attempt  to  super- 
sede the  right  conferred  on  the  heir  under  a  contract  of  marriage,  by 
leaving  undetermined  till  the  father's  death  a  right  which  must  commence 
with  the  existence  of  the  first  child  of  the  marriage.  The  subject  is 
involved  in  difficulties  arising  from  the  peculiar  nature  of  the  rights  with 
which  the  law  invests  the  heir  of  a  marriage. 

It  may  be  desired,  where  the  parties  are  possessed  of  no  further  pro- 
perty than  what  is  settled  under  the  marriage  contract,  to  reserve  in  this 
deed  to  one  or  both  spouses  a  power  of  granting  reasonable  provisions  in 
favour  of  the  spouse  and  children  of  a  subsequent  marriage,  should  the 
surviving  spouse  enter  into  such.  This  appears  especially  advisable  in  the 
case  of  a  wife,  who  generally  has  no  power  to  increase  her  estate,  and 
whose  whole  means  are  very  frequently  made  over  under  her  first  contract. 
Although  the  provisions  by  the  husband  are  more  commonly  (as  in  the 
preceding  examples)  of  a  definite  amount  which  may  be  presumed  not  to 
exhaust  his  estate,  it  may  likewise  be  desired  to  retain  this  power  on  his 
part. 

If  such  a  reservation  to  both  spouses  be  desired,  we  would  recommend 
that  the  provisions  by  a  spouse  who  may  marry  again  should  always  bear 
a  proportion  to  the  number  of  the  children  born  or  to  be  born  of  the 
subsequent  marriage  or  marriages,  and  in  no  case  exceed  one-half  of  his 
or  her  estate  presently  settled.  We  give  a  form  of  reservation  which  may 
easily  be  adapted  to  the  circumstances  of  the  case  :  (a) — 

Reserving  always  to  the  survivor  of  the  said  A  and  B,  in  the  Reservation 

«  ,  .  ,  .  .  t  '  f  1       of  power  to 

event  of  his  or  her  enterincr  mto  a  subsequent  mamage  after  the  provide  for 

"  10  future  nuir- 

dissolution  of  the  marriage  hereby  contracted,  full  power  by  any  '*»8«- 
writing  under  his  or  her  hand  to  make  reasonable  provision  for  such 
subsequent  spouse  and  the  child  or  children  to  be  born  of  such  sub- 
sequent marriage  ;  Which  provisions  in  the  case  of  a  spouse  or  spouses 
shall  not  exceed  the  liferent  of  one-half  of  the  means  and  estate  now 
contributed  by  the  party  to  this  Contract  who  shall  enter  into  such 
subsequent  marriage ;  and  in  the  case  of  a  child  or  children  shall. not 
bear  a  greater  proportion  to  the  means  and  estate  so  contributed, 

(a)  See  also   similar  provisions  in  marriage-contracts  in  which  a  trust  is 
created,  post,  p.  712. 

JUR.  S. — I.  44 
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than  the  number  of  children  of  such  subsequent  marriage  or  mar- 
riages, who  being  sons  shall  attain  majority,  or  being  daughters  shall 
attain  majority  or  be  married,  shall  bear  to  the  whole  children  of  such 
spouse,  who  being  sons  shall  attain  majority,  or  being  daughters  shall 
attain  majority  or  be  married  as  aforesaid,  so  long  as  such  proportion 
does  not  exceed  one-half  of  such  means  and  estate :  And  declaring, 
as  it  is  hereby  specially  provided  and  declared,  that  in  no  case  shall 
the  spouses  or  children  of  such  subsequent  marriage  or  marriages  receive 
more  than  the  liferent  and  fee  of  one-half  of  said  means  and  estate. 


Variations  in  the  Provisions  to  the  Wife, 

In  place  of  an  annuity  to  the  wife  payable  out  of  the  estate,  a  certain 
portion  of  the  lands  is  sometimes  set  aside  to  be  liferented  by  her,  and  on 
that  account  gets  the  name  of  locality  lands.  This  is  especially  the  case 
where  the  estate  is  entailed.  In  many  existing  entails  there  is  a  clause 
debarring  all  annuities  of  money  to  wives,  ana  allowing  jointures  to  be 
granted  by  way  of  locality  only ;  and  although  this  form  of  provision  is 
highly  inconvenient  and  inexpedient,  it  may  in  certain  exceptional  eases 
be  preferred  by  the  parties  to  granting  a  provision  under  the  Aberdeen 
Act.  We  therefore  give  a  form  upon  which  the  conveyancer  will  at  once 
be  able  to  make  changes  suitable  to  the  circumstances  of  any  case  : — 

wife  life-  It  is  matrimonially  contracted,  &c.  :  In  contemplation  of 

ISmij  °  which  marriage,  &c.,  the  said  A  hereby  provides  and  dispones  to 
and  in  favour  of  the  said  B  in  liferent,  during  all  the  days  of  her 
ifetime  after  his  decease,  in  case  she  shall  survive  him,  All  and 
Whole  {here  describe  or  validly  refer  to  the  locality  lands,  and 
refer  to  real  burdens,  conditions,  Ac,  already  constituted,  if 
any);  but  always  with  and  under  the  burden  of  a  proportional 
part,  corresponding  to  the  lands  and  others  above  described,  of  all 
feu  and  teind  duties,  cess,  minister's  stipend,  and  other  public  and 
parochial  or  other  burdens  whatsoever,  imposed  or  to  be  imposed 
upon  the  lands,  and  others  of  which  those  hereby  disponed  form  part ; 
And  reserving  always  to  the  said  A,  notwithstanding  these 
presents,  full  power  to  grant  leases  of  the  lands  and  others  above 
disponed,  at  any  time  of  his  life,  for  periods  not  exceeding  nineteen 
years,  at  fair  rents,  and  without  any  grassum,  fine,  or  consideration 
other  than  the  yearly  rent  paid  in  respect  of  such  lease  ;  With  entry 
as  at  the  date  of  his  the  said  A's  decease  :  And  the  said  A  assigns 
the  writs,  but  only  in  so  far  as  necessary  to  support  the  right  hereby 
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granted :  And  the  said  A  assigns  to  the  said  B  during  all  the  dajrs 
of  her  life  after  his  decease,  in  case  she  shall  survive  him,  the  rents, 
maills,  and  duties  of  the  said  lands  and  others,  with  full  power  to  her 
to  possess  the  same,  set  tacks  thereof  to  tenants  for  her  own  lifetime, 
or  for  any  period  not  exceeding  nineteen  years,  at  fair  rents,  but 
without  taking  any  grassum,  fine,  or  consideration  other  than  the 
yearly  rent,  and  to  do  every  other  thing  which  by  the  law  of- Scotland 
a  liferenter  in  like  case  is  entitled  to  do :  And  the  said  A  grants 
warrandice,  &c. 

In  this  case  the  estate  will  be  disponed  to  the  heir  under  the  burden 
of  the  wife's  liferent. 

It  will  no  doubt  be  the  wish  of  the  parties  that  these  locality  provi- 
sions should  be  brought  as  nearly  as  possible  to  a  fixed  annuity,  con- 
sistently with  the  terms  of  the  entail.  Different  plans  have  been  adopted 
to  accomplish  this  purpose.  By  some  a  clause  has  been*  introduced  making 
the  wife  accountable  to  the  heir  of  tailzie  for  the  surplus  of  the  rents  of 
locality  lands  above  a  certain  fixed  annuity.  But  as  this  involves  a  dis- 
agreeable accounting  between  the  widow  and  the  heir,  it  does  not  seem 
desirable.  To  accomplish  the  object  in  view,  the  following  clause,  which 
has  been  used  in  recent  practice,  may  be  added — 

But  declaring  always  that  the  said  B  shall  be  bound  and  obligation 

,  ,  to  grant 

OBLIGED,  if  required,  to  grant  a  lease  of  her  said  locality  lands  to  the  ^^,^' 
heir  of  entail  in  possession  of  the  estate  for  the  time,  and  his  sue- '  '°^'* 
cessors  in  the  said  estate,  and  that  for  the  period  of  her  own  lifetime, 
for  payment  of  the  yearly  rent  of  £  stg.  at  two  terms  of  the 

year,  Whitsunday  and  Martinmas,  by  equal  portions,  beginning  the 
first  term's  payment  at  the  first  of  these  terms  which  shall  happen 
after  the  date  of  the  said  lease :  And  which  lease  shall  contain  this 
express  condition,  that  in  case  the  heir  of  entail  in  possession  shall 
fail  in  the  punctual  payment  of  any  one  term's  rent,  it  shall  be  in  the 
power  of  the  said  B,  at  any  time  before  an  offer  of  payment  of  such 
rent,  to  recur  to  her  right  of  locality,  and  to  enter  into  possession  of 
the  lands  therein  contained,  as  if  the  said  lease  had  never  been 
granted. 

Or  power  may  be  given  to  the  heir  to  redeem  the  locality  lands  on 
payment  to  the  widow  of  a  fixed  annual  sum. 

If  it  is  intended  to  give  the  wife  the  liferent  of  lands  to  a  certain 
amoimt  of  yearlv  rental,  and  there  is  no  opportunity  of  ascertaining  the 
rents  of  the  lands  conveyed  in  the  contract,  the  following  clause  may  be 
inserted  after  assignation  of  the  rents : — 
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wife'iiife.  And  whereas  the  said  liferent  lands  are  accepted  by  the  said  B 
whoM  vaiu*  without  any  knowledsfe  as  to  the  rental  thereof,  or  annual  burdens  or 
uined.  deductions  affecting  the  same,  and  it  formed  part  of  the  arrangements 
under  which  these  presents  are  granted  that  the  lands  to  be  provided 
by  the  said  A  to  the  said  B  for  her  liferent  use  after  his  death,  as 
before-mentioned,  should  be  of  the  yearly  rent  of  at  least  £ 
stg.  after  payment  of  all  burdens  and  deductions :  Therefore  it  is 
hereby  provided  and  declared  that  in  case  it  shall  be  found  that 
the  free  rental  of  the  lands  hereinbefore  disponed  to  the  said  B,  for 
her  liferent  use  foresaid,  does  not  amount  to  the  said  sum  of  £ 
stg.,  it  shall  be  in  the  option  of  the  said  B,  at  any  time  within  one 
year  from  the  date  hereof,  to  choose  in  lieu  of  the  locality  lands 
hereinbefore  provided  to  her,  or  such  part  of  said  lands,  if  any,  as  she 
shall  not  wish  to  retain,  any  other  part  or  parts  of  the  estate  of  the 
said  A  {ciny  restrictions  to  be  imposed  as  to  the  situation  of  the 
lands  which  the  wife  shall  he  entitled  to  select  wiU  be  inserted  here), 
of  which  the  free  yearly  rental  shall  not,  with  the  rental  of  the  locality 
lands  hereinbefore  provided,  or  such  part  of  these,  if  any,  as  she  shall 
elect  to  retain,  exceed  in  all  the  said  sum  of  £  stg. :  And 

the  said  A  binds  and  obliges  himself,  and  his  successors  in  the  said 
entailed  estates,  in  the  event  of  such  option  being  declared  by  the 
said  B  as  aforesaid,  to  grant  a  liferent  conveyance  in  her  favour  of 
such  other  part  or  parts  of  the  said  entailed  estates  as  may  be  chosen 
by  her  as  aforesaid  in  the  terms  and  to  the  effect  above  mentioned, 
the  said  B  always  renouncing  her  liferent  of  the  locality  lands  herein- 
before disponed,  or  so  much  thereof  as  she  may  not  wish  to  retain — 
the  intention  of  the  parties  hereto  being  that  the  said  6  shall  be 
provided  in  the  liferent  of  lands  of  which  the  free  yearly  rental  shall 
amount  to,  but  not  exceed,  the  said  sum  of  £  stg. 

Where  it  forms  part  of  the  arrangement  between  the  parties  that  the 
wife,  in  addition  to  an  annuity,  shall  in  the  event  of  her  survivance  be  pro- 
vided with  a  residence,  it  is  most  convenient  that  such  a  stipulation  should 
be  given  effect  to  by  an  obligation  on  the  part  of  the  husband  for  the  pay- 
ment of  a  certain  yearly  sum  in  name  of  house  rent ;  and  in  modern 
practice  this  is  the  form  usually  adopted.  The  provisions,  however,  may 
take  the  shape  of  a  conveyance  of  the  husband's  residence  to  the  wife  in 
liferent  should  she  survive  him,  but  reserving  full  power  to  him,  with  her 
consent,  to  dispose  of  the  house  conveyed,  and  containing,  in  the  event  of 
such  power  of  disposal  being  exercised,  an  obligation  for  payment  either  of 
a  yearly  sum  in  name  of  house  rent,  or  an  obligation  to  provide  the  life- 
rent of  some  other  house  of  an  equivalent  annual  value.  The  foUoMdng  is 
an  example  of  such  a  clause : — 
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And  FURTHER,  the  said  A  hereby  dispones  to  the  said  B  in  life-  Jointure 

-  -  ,  hOUM,  Of 

rent,  for  her  liferent  use  allenarly  in  case  she  shall  survive  him,  but  proybion 

"  for  hooM 

SO  long  only  as  she  shall  remain  his  widow.  All  and  Whole  the  ""*• 
mansion-house  of  ,  and  offices  and  gardens  therewith 

connected  {or  All  and  Whole    the  dwelling-house  and  others 
presently  occupied  by  him  at  ,  and  which  are  described  in 

the  titles  thereof  as  follows — viz.,  or  otherwise,  as  the  case  may  be, 
here  describe  or  validly  refer  to  the  subjects  conveyed)  ;  Providing 
and  DECLARING,  nevertheless,  that  it  shall  be  in  the  power  of  the 
said  A,  with  consent  of  the  said  B,  to  burden  or  affect  with  debt  the 
said  mansion-house  and  others  (or,  as  the  case  may  be),  or  to  sell  and 
dispone  the  same,  the  said  A  in  such  event  or  events  being  bound, 
as  he  hereby  binds  himself  and  his  foresaids,  to  make  payment  to 
the  said  B,  from  and  after  the  first  term  of  Whitsunday  or  Martin- 
mas that  shall  happen  next  after  his  death,  of  the  sum  of  £ 
stg.  yearly  in  name  of  house  rent  during  her  survivance  and  widow- 
hood as  aforesaid,  or  otherwise  to  provide  and  convey  to  her  in  life- 
rent as  aforesaid,  and  so  long  as  she  shall  remain  his  widow,  such 
other  suitable  or  convenient  mansion  or  dwelling-house  as  may  be 
equal  in  yearly  value  to  at  least  the  foresaid  sum  of  £  stg. 

provided  to  her  in  name  of  house  rent. 

Where  there  is  no  house  or  sum  specially  pro\aded  in  lieu  of  house 
rent,  this  fact  will  be  kept  in  view  in  fixing  the  amount  of  the  wife's 
annuity. 


Variations  in  the  Provisions  to  Younger  Children. 

In  a  postnuptial  contract  the  provisions  to  younger  children  are 
usually  taken  to  the  children  of  the  marriage  "  bom  or  to  be  born." 

The  clause  in  the  example  given  on  p.  674  et  aeq,  is  suited  only  to 
the  case  where  a  single  sum  is  provided  in  general  terms  to  the  child  or 
children  of  the  marriage.  But  it  may  frequently  be  desired  to  provide  a 
greater  or  less  sum,  proportionate  to  the  number  of  the  younger  children, 
or  to  enlarge  the  provisions  to  daughters,  when  from  the  failure  of  heirs- 
male  the  estate  goes  out  of  the  family  to  the  heirs-male  of  the  husband 
by  a  subsequent  marriage.  The  following  example  provides  for  each  of 
these  cases : — 

And  further,  in  case  there  shall  be  more  than  one  child  of  sliding  ■caie 

of  Toonger 

the  said  intended  marriage,  the  said  A  BINDS  and  obliges  himself,  ^^TiSins 
and  his  heirs,  successors,  and  representatives  whomsoever,  to  pay  to 
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the  children  other  than  the  heir  who  shall  at  his  death  be  entitled 
to  succeed  to  the  said  lands  and  estate,  the  following  sums  of  money 
in  the  events  respectively  after  specified — viz,,  in  case  there  shall  be 
only  one  such  other  child  alive  at  the  term  of  payment  after 
specified,  the  sum  of  £  stg.,  if  two  such  children  the 

sum  of  £  stg.,  and  if  three  or  more  such  other  children 

the  sum  of  £  stg. — to  be  increased,  as  the  said  pro- 

vision is  hereby  increased,  in  case  the  person  who  shall  be  entitled 
to  succeed  to  the  said  lands  and  estate  at  the  death  of  the  said  A 
shall  not  be  an  heir  of  the  marriage  hereby  contracted,  to  the  sums 
following — viz.,  in  case  there  shall  be  only  one  child  of  the  said 
intended  marriage,  who  shall  not  succeed  to  said  lands  and  estate, 
the  sum  of  £  stg.,  if  two  such  children  the  sum  of 

£  stg.,  and  if  three  or  more  such  children  the  sum  of 

£  stg.,  and  the  said  provisions  shall  be  payable  at  the 

first  term  of  Whitsunday  or  Martinmas  after  the  death  of  the  said 
A,  with  a  fifth  part  more  of  liquidate  penalty  in  case  of  failure  in 
punctual  payment,  and  interest  at  the  rate  of  £5  per  cent,  per 
annum  from  the  death  of  the  said  A  till  payment:  Declaring 
ALWAYS  that  in  computing  the  number  of  children  by  which  the 
total  amount  of  the  above  provision  is  to  be  fixed,  no  child  pre- 
deceasing the  said  A  shall  be  included  in  the  computation  unless 
such  child  shall  have  left  lawful  issue  surviving  the  said  A,  in  which 
case  such  child  shall  be  included  in  the  computation,  and  the  lawful 
issue  of  such  child  shall  be  held  as  representing  their  said  deceased 
parent,  and  shall  be  entitled  to  such  share,  both  original  and 
accrescing,  of  the  said  provision  as  would  have  fallen  to  their  parent 
if  he  or  she  had  survived ;  And  the  lawful  issue  (other  than  the 
heir  entitled  to  succeed  to  said  estate)  of  a  predeceasing  child  shall 
be  entitled  to  the  like  share,  although  such  child,  in  the  event  of 
survivance,  would  have  been  entitled  to  succeed  to  said  lands  and 
estate  if  he  or  she  shall  have  died  without  having  acquired  a  vested 
right  thereto ;  And  the  said  provision  (whatever  the  same  may 
amount  to)  shall  be  divisible  among  the  children  and  lawful  issue  of 
children  entitled  to  participate  therein,  in  such  shares  and  pro- 
portions as  the  said  A  shall  appoint  by  any  writing  under  his  hand, 
and  failing  such  appointment,  then  equally  between  or  among  such 
children  and  lawful  issue  of  deceased  children  per  stirpes,  the  law- 
ful issue  of  any  deceased  child  entitled  to  participate  as  hereinbefore 
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written,  being  in  the  division  always  reckoned  as  in  place  of  and 
representing  their  parent,  and  entitled  to  his  or  her  share  accord- 
ingly. 

It  may  perhaps  in  some  cases  be  considered  desirable  that  children's 
provisions  should  not  vest  immediately  on  the  death  of  their  father ;  and 
if  it  is  intended  to  postpone  the  period  of  vesting,  some  such  clause  as  the 
following  may  be  introduced,  subject  to  the  necessary  modifications  in 
each  case : — 


And   DECLARING  FURTHER  that  no  child,  nor  issue  of  a  prede-  vetting  of 

provisions. 

ceasing  child,  shall  acquire  a.  vested  right  to  said  provision,  or  any 
part  or  share  thereof,  until  the  death  of  the  said  A,  and  until,  in  the 
case  of  sons,  they  shall  attain  majority,  and,  in  the  case  of  daughters, 
until  they  shall  attain  majority,  or  be  married,  whichever  of 
these  events  shall  first  happen,  but  in  the  event  of  any  child  entitled 
to  participate  in  the  said  provisions  predeceasing  the  said  A,  or 
dying  before  attaining  majority  and  leaving  lawful  issue,  such  issue 
shall  acquire  a  vested  right  to  their  parents'  share  on  the  death  of 
the  said  A,  or  on  the  death  of  their  parent  as  aforesaid,  whichever 
of  these  events  shall  happen  last :  And  declaring  further  that 
the  right  and  interest  in  the  said  provision,  or  share  thereof,  of  any 
child  who  shall  die  before  the  period  of  vesting  without  leaving  law- 
ful issue,  shall  fall  and  accresce  to  the  then  surviving  child  or  children, 
and  the  lawful  issue  of  any  deceased  child  or  children,  under  the 
same  conditions  in  all  respects  as  are  applicable  to  the  original 
shares. 


The  conveyancer  should  be  well  aware  of  the  legal  effect  of  the  terms 
usually  employed  in  the  clause  providing  for  the  younger  children. 
Drawn  up  in  the  terms  given  in  the  above  examples,  the  children  have 
no  Jus  crediti  vested  in  them  whereby  to  compete  with  onerous  creditors 
of  the  father.  It  is  only  in  questions  with  the  father's  representatives  or 
his  gratuitous  disponees  that  their  right  rises  above  a  mere  spes  aucces- 
aionis,  the  provisions,  as  will  be  obserA'ed,  being  made  payable  only  after 
the  death  of  the  father.  When,  however,  they  are  made  payable  at  a 
term  which  may  happen  during  the  lifetime  of  the  father,  as  at  the 
marriage  or  majority  of  the  children,  or  when  the  sum  provided  is  made 
to  bear  interest  from  such  a  term,  then  the  children  become  proper 
creditors,  and  on  his  insolvency  may  make  a  contingent  claim  against  his 
estate. 

The  mode,  however,  by  which  provisions  to  children  may  be  most 
effectually  secured  is  by  a  conveyance  to  trustees  for  their  behoof. 
Examples  of  this  are  given  on  p.  697,  and  following  pages. 
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Variations  in  Assignation  and  Conveyance  by  Wife. 

It  is  of  importance,  especially  where  the  husband  is  in  trade,  that 
the  wife's  estate  should  be  so  settled  upon  herself  or  the  heirs  of  the 
marriage  as  to  prevent  the  possibility  of  its  being'  attached  by  the 
husband's  creditors. 

The  safest,  and  generally  the  best>  way  of  effecting  this  will  be  by  a 
conveyance  by  the  lady,  with  consent  of  her  guardians,  and  intended 
husband  where  necessary,  of  the  whole  estate  or  fortune  belonging  to  her, 
or  to  be  acquired  by  her  during  the  marriage,  to  trustees,  who  will  be 
directed  to  hold  the  same  in  trust  for  such  purposes  as  may  be  arranged 
— in  the  usual  case  to  pay  the  free  income  to  the  wife  during  her  Kfe 
for  her  alimentary  liferent  use  allenarly,  and  exclusive  of  the  right  of 
administration  of  her  husband,  and  after  her  death  to  the  husband,  also 
for  his  alimentary  liferent  use  allenarly  during  his  life  in  case  he  shall 
survive  her ;  with  a  declaration  that  the  income  thus  provided,  whether 
falling  to  the  wife  or  to  the  surviving  husband,  shall  not  be  assignable  by 
them  or  either  of  them,  that  neither  shall  be  entitled  to  anticipate  the 
same,  and  that  it  shall  not  be  liable  to  the  diligence  of  the  creditors  of 
either,  and  a  direction  after  the  death  of  the  longest  liver  of  the  spouses 
to  pay  or  make  over  the  capital  to  the  children  of  the  marriage  on  their 
attaining  majority,  or  at  such  other  period  as  may  be  arranged. 

In  all  cases  where  either  of  the  spouses  is  divested  of  his  or  her  entire 
estate  by  a  conveyance  to  trustees,  it  will  be  proper  to  reserve  to  such 
spouse  power  of  making  provision  to  a  limited  extent  out  of  the  trust- 
estate  for  the  husband  (or  wife)  and  children  of  any  subsequent  marriage. 
The  form  of  such  a  reserved  power  is  given  in  the  Form  on  page  689. 

The  wife's  means  and  estate  may  be  kept  safe  from  her  husband  and 
his  creditors  (but  probably  not  from  the  consequences  of  her  own  voluntary 
acts)  without  the  machinery  of  a  trust,  by  a  simple  renunciation  on  the 
part  of  the  husband  of  his  right  of  administration  in  and  over  the  same, 
and  a  declaration  that  the  wife  shall  have  power  to  dispose  thereof, 
inter  vivos  or  mortis  causa,  without  consent  of  her  husband,  and 
that,  failing  such  disposal  by  her,  such  means  and  estate  shall  fall  and 
belong  at  her  death  to  the  person  or  persons  who  would  have  been  entitled 
to  succeed  thereto  upon  her  death  if  she  had  died  unmarried  and 
intestate  and  domiciled  in  Scotland.  Such  an  arrangement  will  have  the 
effect  of  lea\ine  the  lady  absolute  control  of  her  own  fortune  as  if  she 
were  unmarned.  We  give  below  examples  of  a  renunciation  of  the 
husband's  rights,  which  may  be  inserted  after  the  assignation  and  convey- 
ance by  the  wife,  or,  where  she  is  possessed  of  heritable  estate,  after  the 
provisions  in  favour  of  her  promised  husband : — 


Kcnnncia-  And  it  is  hereby  further  specially  provided  and  declared  that  all 

Uon  by 

hu»bMdof  heritable  or  real  estate   (including  any  entailed   estate  or  estates 

righti.        to  which  the  said  B  may  become  entitled)  and  moveable  or  personal 

means  and  estate  of  whatever  description  presently  belonging  to  the 

said  B,  or  to  which  she  shall  succeed  or  acquire  right  during  the 

subsistence  of  the  said  intended  marriage,  and  the  rents,  income,  and 
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annual  proceeds  thereof,  shall  be  held  and  received  by  her  exclu- 
sive of  the  right  of  administration  of  the  said  A,  and  that  the 
same  shall  not  be  affectable  by  his  debts  or  deeds,  or  the  diligence 
of  his  creditors,  which  right  of  administration  the  said  A  hereby 
expressly  renounces:  Declaring  further,  that  in  the  event  of 
the  death  of  the  said  B  without  having  disposed  of  her  said  means 
and  estate — which  she  shall  have  full  power  to  do,  whether  inter 
VW08  or  mortie  causa — the  same  shall  fall  and  belong  to  her  own 
nearest  heirs  and  representatives  whomsoever  as  if  she  had  died 
unmarried  and  intestate  and  domiciled  in  Scotland,  and  the  said  A, 
in  respect  of  the  provisions  hereby  conceived  in  his  favour  by  the 
said  B  hereby  renounces  all  rights  of  succession  competent  to  him 
in  her  estate,  whether  conferred  upon  him  by  common  law  or  in 
virtue  of  the  Married  Women's  Property  (Scotland)  Act,  1881. 


SECTION  .II 

ANTENUPTIAL  CONTRACTS  OF  MARRIAGE  IN  WHICH 
THE  PROVISIONS  TO  THE  WIFE  AND  CHILDREN 
ARE  SECURED  BY  MEANS  OF  A  CONVEYANCE  TO 
TRUSTEES 

The  intervention  of  trustees  is  the  most  effectual  and  only  satisfactory 
method  of  securing  the  provisions  to  the  wife  and  children,  and  it  is 
accordingly  very  generally  adopted  in  practice.  Indeed,  it  deserves  con- 
sideration whether  it  ought  not  to  be  adopted  in  every  case  where  the 
estate  or  fortune  is  settled  in  the  marriage-contract  by  the  wife  or  her 
relatives,  and  where  nothing  more  than  a  liferent  is  intended  to  be  conferred 
upon  the  husband. 


1.  Antenuptial  Contract  of  Marriage  in  which  the  Provisions  by 
the  Husband  are  secured  by  a  Conveyaiice  to  Trustees,  and  the 
Wife  conveys  her  whole  Estate  to  them. 

It  is   CONTRACTED,  AGREED,  and  MATRIMONIALLY  ENDED  between  indacUre 

A,  on  the  one  party  and  B,  on  the  other  part,  in  manner  following : 
That  is  to  say,  the  said  A  and  B  have  accepted  and  hereby  accept 
each  other  for  lawful  spouses,  and  promise  to  solemnise  their 
marriage  with  all  convenient  speed;  in  contemplation  of  which 
marriage,  and  in  considemtion  of  the  provisions  in  his  favour  HcaB^MD's 
hereinafter    mentioned,  the   said    A    hereby  gives,  assigns,  andnoNs. 
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(DProTifion  DISPONES  to  the  said  B,  as  her  absolute  property,  if  she  survive  him, 

offnnUture,  ... 

the  ^hole  household  furniture,  including  plate,  crystal,  bed  and  table 
linen,  books,  pictures,  wines,  and  liquors,  and  generally  everything 
useful  or  ornamental  which  shall  be  in  or  about  his  house  at  the  time 
of  his  death  (Providing  always  that  the  said  A  shall  have  power  to 
dispose  by  will,  if  he  sees  fit,  of  all  books  and  other  articles  relating 
to  his  profession),  or  in  lieu  of  the  said  provision,  or  in  the  option  of 
the  said  B,  should  she  survive  him,  the  said  A  binds  and  obliges 
himself,  and  his  heirs,  executors,  administrators,  and  successors 
whomsoever,  renouncing  the  benefit  of  discussing  them  in  their 
order,  to  make  payment  to  her  at  the  first  term  of  Whitsunday  or 
Martinmas  after  his   death  of  the  sum  of  £  sterling,  and 

declaring  that  it  shall  be  in  the  power  of  the  said  A,  or  of  his  fore- 
saids, to  redeem  from  the  said  B  the  household  furniture  and  others 
above  conveyed,  by  making  payment  to  her,  within  three  months 
after  the  death  of  the  said  A,  of  the  sum  of  £  sterling  for  the 

(2)  Sum  for  s&me :  And  FURTHER,  the  said  A  BINDS  and  obliges  himself  and  his 
Md^interim  foresaids  to  make  payment  to  the  said  B,  within  three  months  after 

aliment         i  •  .  . 

his  death,  if  she  survive  him,  of  the  sum  of  £  sterling,  as  an 

allowance  for  her  mournings,  with  interest  at  the  rate  of  5  per  centum 
per  annum  from  the  said  term  of  payment  thereof,  and  also  of  a  sum 
for  aliment  at  the  rate  of  £  sterling  per  annum,  for  the  period 

between  his  death  and  the  first  term  of  Whitsunday  or  Martinmas 
thereafter  when  the  liferent  hereinafter  provided  to  her  commences : 
(s)  Hob-      And  FURTHER,  the  said  A  binds  and  obliges  himself  and  his  fore- 
gaSonto      saids  to  pay  to  L,  M,  and  N,  and  such  other  person  or  persons  as  shall 

paj  A  fum  to 

the  troBtees.  be  assumed  to  act  in  the  trust  hereby  created,  and  the  acceptors  or 
acceptor,  survivors  or  survivor  of  them,  as  trustees  for  the  purposes 
after-mentioned  (the  said  trustees  being  throughout  these  presents 
denominated  ''the  trustees"),  and  to  their  assignees,  the  sum  of 
£  sterling,  at  the  first  term   of  Whitsunday  or  Martinmas 

which  shall  happen  after  the  death  of  the  said  A,  or  at  any  earlier 
period  at  which  the  said  A  may  choose  to  make  payment  of  the 
same,  with  a  fifth  part  more  of  liquidate  penalty  in  case  of 
failure  and  interest  of  the  said  sum  at  the  rate  of  £5  per  centum 
per  annum  from  and  after  the  said  term  till  payment  thereof; 
and  in  security  of  the  whole  personal  obligations  before  written,  the 
said  A  assigns,  transfers,  dispones,  and  conveys  to  and  in 
favour  of  the  said  L,  M,  and  N,  as  trustees  foresaid  and  their  fore- 
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saids — (First),  A  certificate  or  policy  of  assurance  effected  by  the  (4)Conve7- 

*  "^  ftnce  In 

said  A  on  his  own  life  with  No.  for  the  sum  of  fecuritj  of 

huBband  s 

£  sterling,  and  bearing  date  the  day  of  ;  (2)"|5i}cyof 

or  of  whatever  other  date  or  dates,  tenor  or  contents,  the  said  *°""^°^- 
certificate  or  policy  of  assurance  may  be :  together  with  the  said 
sums  due  under  the  before-mentioned  certificate  or  policy  of  assur- 
ance, and  all  vested  additions  or  bonuses  which  may  have  been 
declared  or  may  have  accrued  thereon,  or  which  may  be  declared  or 
may  accrue  thereon,  and  the  whole  claims,  advantages,  and  benefits 
which  may  arise  from  the  said  certificate  or  policy  of  assurance,  and 
all  the  said  A's  right,  title,  and  interest  therein ;  with  full  power  to 
the  trustees  and  their  foresaids  to  UPLIFT,  receive,  and  DISCHARGE 
or  ASSIGN  the  sums  becoming  due  under  the  said  certificate  or  policy 
of  assurance ;  and  also  to  sell  and  surrender  the  same,  or  the  bonus 
additions  thereon,  and  to  grant  all  writings  necessary  and  proper  in 
the  premises ;  and  (Second),  shares  of  £  sterling  each  ^b)comwai7 

(the  total  present  value  of  which  is  £  sterling)  of  and  in  the  ®^'^* 

undertaking  called  ,  which  shares  the  said  A  certifies 

to  be  fully  paid-up  and  free  from  any  liability  for  further  calls,  and 
he  obliges  himself  when  required,  if  not  already  done  prior  to  the 
date  hereof,  to  execute  and  deliver  all  transfers,  deeds,  and  writings 
requisite  for  validly  vesting  the  trustees  in  his  full  right  and  place  in 
the  premises  ;  Declaring  that  in  so  far  as  such  transfers,  deeds,  and 
writings  may  be  ex  facie  absolute  and  not  merely  in  security  and  in 
trust,  the  same  shall  notwithstanding  such  absolute  character  be 
held  by  the  trustees  in  trust  for  the  purposes  hereinafter  expressed ; 
And  further  declaring,  that  the  trustees  shall  not  be  at  liberty  to 
sell  or  dispose  of  the  said  shares,  or  any  other  stocks  or  shares  which 
may  represent  the  same  for  the  time,  without  the  written  consent 
of  the  said  A,  unless  in  the  event  of  his  being  temporarily  or  per- 
manently in  such  a  state  of  health  as  to  render  it  in  the  opinion  of 
the  trustees  inexpedient  that  he  should  be  applied  to  for  such  con- 
sent, in  which  case  the  trustees  shall  be  at  liberty  to  sell  or  dispose 
of  the  said  shares  or  any  other  stocks  or  shares  which  may  represent 
the  same  for  the  time  according  to  the  best  of  their  discretion,  with- 
out the  consent  of  the  said  A ;  And  declaring  further  that  it  shall 
be  in  the  power  of  the  said  A,  if  he  see  fit  at  any  time,  to  redeem 
the  said  shares  or  any  of  them  on  making  payment  to  the  trustees  of 
the  sum  of  £  sterling,  and  the  trustees  shall  be  bound,  on 
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(6)  PurpOMB 
of  hutbuid'B 
trust. 


(1)  Pay- 
ment of 
premiums. 


(2)  Paj- 

ment  of 
Income  to 
husband. 


Provision 
for  hus- 
band's ln< 
solvencj. 


such  payment  being  made  to  them,  to  reconvey  to  the  said  A  the 
whole  of  the  said  shares ;  and  the  said  A  binds  and  obliges  himself 
to  observe  the  whole  conditions  of  the  certificate  or  policy  of  assur- 
ance before  conveyed,  and  to  keep  the  said  certificate  or  policy  of 
assurance  in  force,  and  for  that  purpose  to  make  timepus  payment 
of  the  future  annual  or  half-yearly  premiums  or  contributions  pay- 
able under  the  said  certificate  or  policy  of  assurance,  and  of  any 
extra  or  additional  premiums  or  contributions  which  may  be  required 
for  keeping  the  said  certificate  or  policy  of  assurance  in  force,  and  to 
exhibit  receipts  therefor  to  the  trustees  and  their  foresaids  regularly 
in  each  year  within  eight  days  after  the  same  respectively  fall  due  : 
Declaring  that  the  trustees  and  their  foresaids  shall  have  right, 
but  shall  not  be  bound,  to  advance  the  said  annual  or  half-yearly 
premiums  or  contributions,  and  additional  premiums  or  contributions 
themselves,  and  to  charge  the  said  A  with  the  same :  Which  sum 
of  £  sterling,  or  the  securities  representing  the  same,  and  the 

said  certificate  or  policy  of  assurance,  and  the  said  shares  held 
in  security  thereof,  shall  be  held  by  the  said  trustees  in  trust  for 
the  following  purposes,  viz. — (First)  The  trustees  shall  apply  the 
free  yearly  income,  after  payment  of  the  expenses  of  the  trust, 
towards  payment  of  the  annual  premiums  or  contributions  of 
assurance  necessary  to  keep  the  foresaid  certificate  or  policy  of 
assurance  in  full  force.    (Second)  The  trustees  shall  pay  to  the  said 

A,  during  his  life  and  solvency,  the  balance,  if  any,  of  the  said  free 
yearly  income,  or  in  the  option  of  the  said  A,  shall  allow  him  to 
receive  payment  of  the  same  himself,  direct  from  the  company 
or  companies,  or  parties  from  whom  the  same  is  payable,  but 
DECLARING  that  in  the  event  of  the  insolvency  or  bankruptcy  of  the 
said  A,  the  trustees  shall  pay  the  said  balance  from  time  to  time, 
in  such  amount  or  amounts  as  they  may  deem  suitable,  to  the  said 

B,  for  her  sole  and  separate  use  and  aliment,  exclusive  of  the 
right  of  administration  of  the  said  A :  And  declaring  further, 
that  in  the  event  of  the  said  B  dying  after  the  said  A  shall  have 
become  insolvent  or  bankrupt,  or  of  his  affairs  being  put  into 
liquidation,  or  other  action  vesting  the  same  in  his  creditors,  the 
trustees  shall  retain  the  said  balance  of  the  free  yearly  income, 
and  shall  apply  the  same  for  the  maintenance  and  education 
of  the  child  or  children  of  the  said  intended  marriage,  if  they 
shall  not   have   attained   the   age   of  twenty-one  years,  and  shall 
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divide  the  same  among  them  if  they  shall  have  attained  that  age, 
or  being  daughters  shall  be  married,  as  if  the  said  A  were  then 
dead.    (J'hird)  After  the  death  of  the  said  A,  if  the  said  B  shall  (s)  payment 
survive,  the  trustees  shall  pay  the  whole  income  arising  from  the  wife  M^ur-^ 
said  £  sterling,  or  the  stocks,  shares,  or  other  securities  repre- 

senting the  same,  to  the  said  B  for  her  sole  and  separate  use  and 
aliment.     (Fourth)  After  the  decease  of  the  survivor  of  the  said  (4)  ckpiui 
A  and  B  the  trustees  shall  hold  the  said  sum  of  £  sterling,  or  aiiveat 

the  stocks,  shares,  or  other  secunties  representm^  the  same  for  the  vivorofthe 

*  ^  parentB. 

time,  in  trust  for  behoof  of  the  child  or  children  of  the  said  intended 
marriage  who  shall  be  then  alive,  subject  to  the  provisions,  con- 
ditions, and  declarations  hereinafter  contained ;  (Fifth)  In  the  event 
of  all  the  children  of  the  marriage,  and  their  issue,  predeceasing 
the  period  of  payment  after-mentioned,  or  of  there  being  no  issue 
of  the  marriage,  the  trustees  shall,  on  the  decease  of  the  said  B, 
reconvey  to  the  said  A,  if  he  be  then  alive,  the  said  certificate  or 
policy  of  assurance,  and  the  said  shares  hereinbefore  transferred  to 
them,  or  other  stocks,  shares,  or  securities  representing  the  same,  or 
other  the  said  sum  of  £  sterling  or  any  part  thereof,  or  if  the 

said  A  shall  be  then  dead,  the  trustees  shall  convey  the  same  to 
such  person  or  persons  as  he  may  appoint  by  any  testamentary 
writing  executed   by  him,  and  failing  such  appointment,   then  to 
the  person  or  persons  who  would  have  been  entitled  to  the  same 
had  the  said  A  died   intestate   and  unmarried;   And  it  is  hereby 
DECLARED    that    the   said   provisions  in    favour    of   the   child    or 
children  of  the  said  intended   marriage  shall,  subject  to  the  pro- 
visions and  declarations  hereinafter  contained,  be  payable  to  them 
after  the  death  of  the  survivor  of  the  said  A  and  B  as  aforesaid,  in 
the  case  of  sons  on  their  respectively  attaining  the  age  of  twenty-one 
years  complete,  and  in  the  case  of  daughters  on  their  respectively 
attaining  that  age,   or  being  married,  whichever  of  these  events 
shall  first  happen;  and  until  the  said   provisions  become  payable 
to  them,  the  said  A  obliges  himself  and  his  foresaids  to  educate, 
maintain,   and  aliment    the  said   child   or  children  in  a   manner 
suitable    to    their    position    in    life :    For    which    causes,    and  wifb'bob. 
ON  the  other  PART,  the  said  B  hereby  dispones  and  conveys  "**^^"*'**- 
to  and  in  favour  of  the  said  L,  M,  and  N,  as  trustees  foresaid,  (DConvej- 
and    their  foresaids,  for  behoof  of  herself   and   the   said   A,   andMuTteand 
the  child  or  children  of  the  said  intended  marriage,  or  of  any  other 
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marriage  into  which  she  may  enter,  in  the  manner  and  for  the 
purposes  and  under  the  provisions  and  declarations  hereinafter  con- 
tained, All  and  Sundry  the  whole  means  and  estate,  heritable 
and  moveable,  now  belonging,  or  which  shall  belong  to  her  during 
the  subsistence  of  the  marriage  (but  under  the  exception  of  the  sum 
of  £  sterling  deposited  in  her  name  in  the 

Bank,  and  of  any  moneys  in  her  current  bank  account,  current  income, 
and  any  legacies  or  other  sums  to  which  she  may  acquire  right  during 
the  marriage,  not  exceeding  £  sterling  each  in  amount,  all 

which  shall  be  at  her  own  disposal  exclusive  of  her  intended  hus- 
band's right  of  administration,  and  excepting  also  her  provisions  as 
and iMtrtion.  before  specified);  and  particularly,  without  prejudice  to  the  foresaid 
mortgage,    generality,  the  said  B  hereby  assigns  and  conveys  to  the  said 
trustees    and    their    foresaids — (First)    A    certain    mortgage    No. 
made  by  the  Company  to  her,  bearing  date 

the  day  of  ,  for  securing  the  sum  of  £ 

sterling,  and  interest  thereon  at  the   rate  of  per  cent,  per 

annum,  and  all  her  right,  title,  and  interest  in  and  to  the  money 
thereby  secured,  and  in  and  to  the  tolls,  money,  and  property  thereby 
(b)  Company  assigucd ;  (Secoud)  stock  of  and  in  the  undertaking  called  the 

stock 

Company,  to  hold  unto  the  said  transferees,  their  ex- 
ecutors, administrators,  and  assigns,  the  said  stock  above  conveyed, 
subject  to  the  conditions  on  which  the  said  B  held  the  same  im- 
mediately before  the  execution  hereof:  And  the  said  B  obliges 
herself  when  required,  if  not  already  done  prior  to  the  date  hereof,  to 
execute  and  deliver  all  such  transfers,  deeds,  and  writings  as  may  be 
requisite  or  necessary  for  validly  vesting  the  trustees  in  her  full  right 
and  place  thereof,  according  to  the  rules  and  forms  of  the  said  com- 
pany ;  Declaring  that  in  so  far  as  such  transfers,  deeds,  and  writings 
may  be  ex  fade  thereof  absolute  and  not  simply  in  trust,  the  same 
shall,  notwithstanding  such  absolute  character,  be  held  by  the 
trustees  in  trust  for  the  purposes  hereinafter  expressed:  And 
(c)Righu  (Lastly),  her  the  said  B*s  whole  right  and  interest  under  and  in  virtue 
testamen.     of  the  trust-dispositiou  and  settlement  of  dated 

ment.         and  recorded  in  the  books  of  Council  and  Session  ,  or 

of  whatever  other  date  or  dates  the  same  may  be,  together  with  the 
whole  titles,  writs,  vouchers,  evidents,  and  instructions  of  her  said 
estate  and  effects  hereby  generally  or  specially  conveyed ;  And  the 
said  B  BINDS  and  obliges  herself  and  her  heirs  and  successors,  to 
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grant  all  necessary  deeds  and  writings  in  favour  of  the  trustees  for 
implementing  the  foresaid  conveyance  in   their  favour :    But  de-  (t)  ParpoMt 
GLARING  that  these  presents  are  granted  by  the  said  B  in  trust  only,  trut. 
and  for  the  ends,  uses,  and  purposes  after-mentioned — viz. :  (First)  (i)  Pajment 

^  ,  of  incomo 

For   payment    to  the    said  B    herself  alone    during  her    life    as*©'^'*- 
her  separate  estate,   exclusive  of  the   right  of  administration   of 
the  said  A,  and  as  an   alimentary  provision,  of  the   free  yearly 
proceeds,  after  deducting  all  expenses  incurred  by  the  trustees  in 
relation  to  the  same,  of  the  said  money,  estate,  effects,  and  property 
before  generally  or  specially  conveyed  by  her.     (Second)  In  the  event  (2)  income 
of  the  said  B  predeceasing  the  said  A,  the  trustees  shall,  after  heronfurriv. 
death,  pay  the  free  yearly  income,  interest,  and  revenue  of  the  said 
trust-estate  to  the  said  A  during  all  the  days  of  his  life,  as  an  ali- 
mentary provision  not  attachable  or  affectable  by  his  debts  or  deeds. 
(Third)  At  the  death  of  the  longest  liver  of  the  said  A  and  the  said  (s)  capiui 

,  ,  to  childreii 

B,  the  trustees  shall  hold  or  apply  the  fee  or  capital  of  the  said  trust-  •»▼•»*,  ^ 

^tr  J  r  death  of  the 

estate  or  proceeds  thereof  for  behoof  of  the  child  or  children  of  the  "nI][JJn*£, 
said  intended  marriage  then  alive,  payable  in  the  case  of  sons  on  their 
respectively  attaining  the  age  of  twenty-one  years  complete,  and  in 
the  case  of  daughters  on  their  respectively  attaining  that  age  or  being 
married,  whichever  of  these  events  shall  first  happen,  but  subject 
always  to  the  powers  of  division  and  other  powers  hereinafter  reserved. 
(Fourth)  If  there  shall  be  no  child  or  child's  issue  alive  at  the  death  (4)  n  no 
of  the  said  B,  the  whole  of  the  said  fee  or  capital  conveyed  by  her  shall,  auveat 
subject  to  the  said  liferent  of  the  said  A,  be  at  her  disposal,  and  shall  ^^^J^  ^ 
belong  to  such  persons,  one  or  more,  as  she  may  have  appointed  by  p^>"*^ 
any  will  or  other  writing  under  her  hand,  and  failing  such  will  or  writ- 
ing, the  same  shall  belong  to  and  be  payable  after  the  expiry  of  the 
liferent  of  the  said  A,  should  he  survive  the  said  B  as  aforesaid,  to 
such  person  or  persons  as  would  have  become  entitled  to  her  move- 
able estate  had  she  died  intestate  and  unmarried.      (Fifth)   In  (6)  if  wife 
the  event  of  the  said  B  being  the  survivor  of  the  spouses,  and  »o  ^hikf*^' 
of  there   being  no  issue  of  the  marriage,  or  of  such  issue  prede-  J^^S^to*' 
ceasing  the  term  of  payment,  then  the  trustees  on  her  requisition  ^*'' 
shall  MAKE  OVER  to  her  the  whole  property,  estate,  and  effects  herein- 
before conveyed  and  assigned  by  her :  And  it  is  hereby  declared  Power  of 
that  the  said  A  and  B  shall  have  full  power,  at  any  time  during  their  mrat.  ^ 
joint  lives,  by  any  writing  under  their  joint  hands,  to  divide  and 
apportion  the  foresaid  provisions  and  fee,  and  capital  settled  and 
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secured  by  them  respectively  among  the  children  if  more  than  one, 
and  to  appoint  that  the  same  shall  vest  in,  belong,  and  be  payable  to 
them  in  such  proportions,  subject  to  such  conditions,  and  at  such 
times  as  the  said  A  and  B  may  think  proper ;  And  also  to  restrict 
the  right  of  any  one  or  more  of  the  children,  or,  in  the  case  of  there 
being  only  one  child,  to  restrict  the  right  of  such  one  child,  to  a  life- 
rent, or  to  a  strictly  alimentary  liferent  of  the  provision  falling  to  such 
child  or  children ;  Declaring  that  in  the  event  of  such  powers  not 
being  exercised  by  the  spouses  during  the  marriage,  the  surviving 
spouse  shall  have  right  to  exercise  similar  powers  in  regard  to  said 
provisions  and  the  said  sums  of  money  and  other  property  hereby 
assigned  to  the  trustees  by  the  parties  respectively ;  but  such  surviving 
spouse  shall  not  have  right  to  revoke  or  alter  any  previous  exercise 
of  the  said  powers  by  the  spouses  jointly,  unless  the  predeceasing  spouse 
shall  in  the  deed  or  writing  exercising  such  powers,or  by  a  writing  under 
his  or  her  hand  having  a  special  reference  thereto  expressly  authorise 
DMtination-  the survivorto  revoke  or  alter  the  Same;  And  further  declaring, that 
usM  of  pre.  if  all  or  any  of  the  children  shall  die  leavine:  lawful  issue  before  his, 

deceasing  .  . 

children,  her,  or  their  share  of  the  said  trust  moneys  shall  have  vested,  then 
and  in  that  event  such  issue  shall,  unless  otherwise  provided  by  the 
spouses  or  survivor  in  exercise  of  the  said  reserved  power,  come  in 
place  of  their  deceasing  parent,  and  be  entitled  equally  per  stirpes 
to  the  shares,  both  original  and  accrescing,  which  would  have  fallen 
to  such  parents  if  the  parents  had  survived  the  term  of  vesting : 
Declaring,  moreover,  that,  failing  the  exercise  of  the  said  reserved 
powers,  the  said  trust  moneys  shall  belong  to  and  be  divided  among 
the  children  if  more  than  one,  in  equal  portions,  share  and  share 
alike,  and  at  the  terms  respectively  before  specified  ;  and  until  their 
S^SterMt  ^^*^^^s  of  the  said  trust  moneys  shall  become*  payable  the  tnistees 
ofcpiua™^  shall,  after  the  death  of  the  survivor  of  the  said  spouses,  be  bound 
to  pay  the  yearly  interest  or  proceeds  thereof,  or  such  portions 
thereof  as  may  be  necessary  for  their  suitable  maintenance  and 
education,  to  the  tutors  or  curators,  or  other  guardian  of  the  said 
child  or  children,  and  failing  such  tutors  or  curators,  then  according 
to  the  trustees'  own  discretion  towards  the  maintenance  and  educa- 
tion of  such  child  or  children ;  With  power  to  the  trustees,  if  they 
think  proper,  before  the  said  term  of  payment  to  apply  the  whole,  or 
such  portion  as  they  may  think  proper,  of  each  child's  presumptive 
share  of  the  said  trust  funds  in  making  advances  to  them,  or  upon 


trustees. 
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their  account,  for  fitting  them  out  or  advancing  them  in  the  world : 
But  DECLARING  that  during  the  survivance  of  either  of  the  said  A 
and  B  no  such  advance  or  advances  shall  be  made  without  his  or  her 
written  consent ;  Which  provisions  before  written  in  favour  of  the  Exclusion 

.  .  of  legal 

said  B  she  hereby  accepts  in  full  satisfaction  of  all  terce  of  lands  ^^htsof 

•^  ^  I  spouses. 

half  or  third  of  moveables,  dower,  and  every  other  claim  and  pro- 
vision whatever  competent  to  her  by  the  decease  of  the  said  A  in 
case  she  shall  survive  him,  and  in  like  manner  the  said  A  hereby 
accepts  of  the  provisions  before  written  in  his  favour  in  full  satis- 
faction of  all  courtesy,  legal  share  of  moveables,  and  every  other 
claim  and  provision  whatever  competent  to  him  by  the  decease  of  the 
said  B  in  case  he  shall  survive  her ;  And  it  is  also  hereby  declared  Exclusion 

'  '^  of  chUdren's 

that  the  provisions  before  written  in  favour  of  the  children,  one  or  ^««»^  "^fif^*"- 
more,  of  the  said  intended  marriage  are  in  full  satisfaction  to  them 
of  all  legitim,  executry,  and  every  other  claim  or  provision  whatever 
competent  to  them  through  the  decease  of  their  said  father  and 
mother:  Declaring  that  the  trustees  under  this  contract  shall  have  Powers  of 
full  and  unlimited  power  of  sale  either  by  public  roup  or  private 
bargain,  as  also  of  compromise  or  submission,  and  of  investing  or 
reinvesting  the  whole  of  the  trust   funds  in  their  own  names  on 
heritable  security,  or  in  the  purchase  of  lands  or  house  property,  feu- 
duties,  or  ground-annuals  in  Great  Britain,  or  in  the  Parliamentary 
stock  or  funds  of  Great  Britain,  Ireland,  or  India,  or  stocks,  funds, 
or  securities  of  the  Government  of  India,  or  of  any  British  colony 
or  dependency,  or  in  the  stocks  or  funds  of  any  foreign  Government 
guaranteed  by  the  Government  of  Great  Britain,  or  in  the  stock 
or  shares  of  the  Bank  of  England,  or  in  debentures  or  debenture  stock 
or  preference  or  guaranteed  stocks  or  shares  of  any  railway  company  in 
the  United  Kingdom,  which  for  three  years  previous  to  the  date  of 
investment  shall  have  paid  dividends  on  its  ordinary  shares  or  stocks, 
or  in  the  debentures  of  any  railway  in  India  or  any  British  colony, 
the  payment  of  interest  whereon  may  be  guaranteed  by  the  Govern- 
ment of  India  or  such  British  colony  respectively :  But  declaring 
that  the  trustees  shall  not  be  entitled  to  invest  the  trust  funds  in  the 
purchase  of  any  bank  shares  or  stock,  excepting  only  that   of  the 
Bank  of  England,  and  generally  with  full  and  unlimited  power  to 
invest  or  reinvest  the  trust  funds  in  such  way  and  manner  as  they 
shall  think  proper,  but  subject  always  to   the   declaration  before 
written  with  regard  to  their  not  selling  and  disposing  of  the  stocks 
JUR.  s. — I.  45 
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transferred  to  them  by  the  said  A  as  aforesaid  without  his  written 
consent,  unless  in  the  event  before  referred  to :  And  declaring  that 
during  the  lives  of  the  said  A  and  B  and  the  survivor  of  them,  their 
consent  and  the  consent  of  such  survivor  shall  be  obtained  in  vrriting 
to  the  investment  of  any  of  the  trust  funds :  Declaring  further, 
that  the  trustees  shall  not  be  responsible  for  the  sufficiency  of  the 
securities  upon  which  any  part  of  the  trust  funds  may  be  invested, 
provided  such  security  was  reckoned  sufficient  by  them  at  the  time 
when  the  investment  was  made,  or  for  the  securities  taken  over  by 
them  ;  nor  shall  they  be  liable  for  any  loss  that  may  arise  should  any 
property,  fund,  stock,  or  share  which  they  may  purchase  with  the 
trust  funds  or  any  part  thereof  not  realise  the  price  or  prices  at 
which  the  same  were  purchased,  and  the  persons  to  whom  the  trust 
funds  may  be  lent,  or  the  purchaser  or  assignee  of  the  stocks  or 
shares  held  by  the  trustees,  or  any  securities  or  investments  of  the 
trust  funds,  shall  not  be  bound  nor  entitled  to  see  to  the  application 
of  the  sums  of  money  payable  by  them  to  the  trustees, .  or  to  the 
fulfilment  of  all  or  any  of  the  purposes  of  the  trust  or  conditions  of 
the  contract,  and  shall  have  no  concern  whatever  with  the  same; 
And  it  is  hereby  declared  that  it  shall  be  in  the  power  of  the 
trustees,  with  the  consent  of  the  said  spouses  during  their  joint  lives, 
or  of  the  surviving  spouse  during  his  or  her  life,  to  nominate  and 
appoint  a  trustee  or  trustees  to  act  in  the  trust  hereby  created  in 
addition  to  the  trustees  before  named,  or  in  place  of  one  or  more  of 
them  who  may  not  accept,  or  may  die,  or  resign,  or  become  incapable 
of  acting,  and  after  the  decease  of  the  said  spouses  or  survivor,  or  in 
the  event  of  them,  him,  or  her  being  temporarily  or  permanently  in  such 
a  state  of  health  as  to  be  incapable  of  exercising  the  said  power  of 
nomination  and  appointment  of  new  trustees  (regarding  which  state 
of  health  a  written  statement  by  the  trustees  shall  be  sufficient 
evidence  to  all  parties  whomsoever),  the  trustees  are  hereby  em- 
powered from  time  to  time  to  assume  any  other  person,  one  or  more, 
whom  they  may  think  fit  to  act  along  with  them,  or  after  them,  in  the 
management  of  the  trust  hereby  created ;  And  the  trustees  shall  have 
power  to  resign  the  office  of  trustees  at  any  time,  and  shall  not  be  bound 
to  comply  with,  nor  be  restricted  by,  the  10th  section  of  "  The  Trusts 
"(Scotland)  Act,  1867,"  and  such  resignation  may  be  made  by  a 
minute  or  writing  to  that  effect,  to  be  recorded  in  the  Books  of 
Council  and  Session,  or  in  any  other  competent  manner,  and  they 
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shall  not  be  liable  for  omissions  of  any  kind,  nor  singuli  in  solidum^ 
nor  for  one  another,  but  each  for  his  own  actual  and  personal  intro- 
missions only,  and  the  signing  or  joining  in  signing  for  the  sake 
of  conformity  any  deeds,  receipts,  or  writings  acknowledging  receipt 
of  money,  shall  not  imply  intromission,  and  intromission  shall  only 
consist  of  the  actual  and  personal  receipts  of  moneys  belonging  to  the 
estate,  any  law  or  practice  to  the  contrary  notwithstanding,  neither 
shall  they  be  liable  for  the  solvency  of  any  factors,  or  other  person 
or  persons,  or  bank  into  whose  hands  any  trust  funds  may  come,  or 
be  deposited  or  lent,  except  that  such  factors,  or  other  persons,  or 
bank  shall  be  habit  and  repute  responsible  at  the  time  of  their  being 
appointed,  or  for  moneys  being  deposited  or  lent  by  the  trustees : 
With  power  to  the  trustees  to  demand  payment  of  all  sums  due  or 
to  become  due  and  payable  by  the  trustees  of  the  said  deceased 

to  the  said  B,  or  by  any  other  party,  and  to  adjust 
accounts  with  the  said  trustees  and  others,  and  to  grant  all  necessary 
discharges    for  the   sums   received    by   them :    With  .  power  also 
to  the  trustees  to  appoint  factors  and  agents,  who  may  be  of  their 
own  number,  with  or  without  caution,,  and  to  allow  them  the  usual 
professional  charges  and  suitable  remuneration,  for   which  factors 
and  agents  the  trustees  shall  not  be  further  liable  than  that  they 
are   habit   and   repute   responsible   at   the  time  of  their  appoint- 
ment: And  it  is  hereby  agreed,  provided,  and  declared  that 
all  manner  of  action  and  execution  shall  pass  upon  this  contract 
for  implement  of  the  whole  provisions  thereof  in  favour  of  the  said 
B,  and  child  or  the  children  of  the  marriage,  at  the  instance  of  the 
said  trustees  and  their  foresaids ;  And  further,  the  said  A,  failing 
any  later  nomination  by  him,  hereby  nominates  and  appoints  the 
said  B,  L,  M,  and  N,  and  their  foresaids,  to  be  tutors  and  curators 
and  guardians,  or  tutor  and  curator  and  guardian  to  the  child  or 
children  of  the  said  intended  marriage  during  their  respective  pupil- 
larities  and  minorities  :  Declaring  that  the  said  tutors  and  curators 
shall  have  power  to  resign,  and  they  shall  not  be  liable  for  omissions, 
errors,  or  neglect  of  management,  nor  singuli  in  solidum,  but  each 
shall  be  liable   for   his  own  actual  intromissions  only :    And  it  is 
hereby  expressly  provided  and  declared  that  the  foregoing  con- 
tract of  marriage,  and  whole  provisions  and  contents  thereof,  shall 
be  construed  according  to  the  law  and  practice  of  Scotland,  and  the 
rights  of  parties  shall  be  regulated  thereby  ;  And  all  parties  consent 
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to  the  registration  hereof  for  preservation  and  execution. — In  witness 
WHEREOF,  &c.  (but  ivstead  of  saying  are  subscribed  say  are  signed, 
sealed,  and  delivered,  &c.).(a) 

Signed,  sealed,  and  delivered  by  the  above-  i 

named  A  before  and  in   the   presence  >  (  L.S 

of  ) 

Signed,  sealed,  and  delivered  by  the  above-  \  ^    ^ 

named  B  before  and  in  the  presence  >  (  L.S.  ) 

of  )         \Zy 


2.  Contract  of  Marriag^e  where  the  Wife  is  possessed  of  moveable 
Estate,  and  where  the  Provisions  are  secured  by  a  Conveyance 
to  Trustees,  and  where  the  Fathers  of  both  the  Husband  arid 
Wife  convey  Moveable  Estate  as  Provisions  for  the  Spouses, 
and  the  Children  of  the  Marriage. 

cUuBe"^*  It   is  CONTRACTED,  AGREED,  and   ENDED  between   the   parties 

following — videlicet :  A  (designation),  of  the  first  part  (the  said  A 
being  hereinafter  described  as  the  first  party);  B,  daughter  of  E 
(designation),  of  the  second  part  (the  said  B  being  hereinafter 
described  as  the  second  party) ;  C,  father  of  the  first  party,  of  the 
third  part  (the  said  C  being  hereinafter  described  as  the  third 
party),  and  the  said  E,  of  the  fourth  part  (the  said  E  being  herein- 
after described  as  the  fourth  party),  in  manner  following :  That  is  to 
SAY,  the  first  and  second  parties  have  accepted,  and  hereby  accept, 
of  each  other  for  lawful  spouses,  and  promise  to  solemnise  their 
marriage  with  all  convenient  speed:  In  contemplation  of  which 


(a)  It  is  often  advisable  that  the  signatures  to  a  contract  of  marriage  should  be 
authenticated  in  the  English  as  well  as  the  Scotch  form.  Where  either  of  the 
parties  to  the  contract  are  under  age  and  are  of  Scottish  domicile,  it  is  preferable 
that  the  consent  of  the  curators  or  guardians  should  be  obtained  to  the  contract, 
and  that  such  curators  or  guardians  should  be  parties  to  it  That  is  not,  however, 
essential  in  the  case  of  a  Scotch  minor  unless  the  provisions  of  the  contract 
entered  into  without  such  consent  can  be  proved  to  be  to  the  lesion  of  the  minor, 
in  which  case  they  can  be  set  aside.  In  the  case  of  an  English  or  Irish  minor 
entering  into  a  contract  of  marriage  without  the  consent  of  curators  or  guardians^ 
the  contract  can  be  set  aside  as  a  nullity.  In  the  case  of  a  marriage  between 
persons  of  Scotch  and  foreign  nationality,  it  is  therefore  necessary  for  the  convey- 
ancer to  find  out  whether  the  foreigner  is  sui  piris  and  of  full  age  according  to 
the  law  of  his  or  her  domicile  before  the  contract  is  entered  into. 


ANTENUPTIAL  CONTRACTS  WHERE  TRUST  CREATED   709 

marriage  as  a  provision  for  the  first  and  second  parties,  and  for  i-  hub- 
the  child  or  children  of  their  marria&re,  and  in  consideration  of  the  '^^^• 

®  (l)ObUga- 

disposition  and  assignation  by  the  second  and  fourth  parties  after-  JJJJ^^* 

written,  the  third  party  hereby  binds  and  obliges  himself  as  soon  ^JJl?* 

as  the  said  marriage  has  been  solemnised  to  dispone  and  convey  JJSSSel? 

to  and  in  favour  of  L,  M,  and  N  {deaignations),  and  the  acceptors 

and  acceptor,  survivors  and   survivor  of  them,  and   the  heir-male 

of  the  last  survivor,  as  trustees  for  the  ends,  uses,  and  purposes 

after-written,  the  following  railway  stocks — videlicet  {describe),  but 

all  in  trust  for  the  ends,  uses,  and  purposes  following — videlicet: 

(First)  For  payment  of  the  free  annual  income  of  the  said  railway  (2)  pwpomii 

stocks,  after  payment  of  the  expenses  of  the  trust,  to  the  first  party  *^«*- 

during  all  the  days  of  his  life,  for  his  liferent  alimentary  use  allenarly,  of  inoo^e^ 

declaring  that  his  right  and  interest  therein  shall  not  be  affectable 

by  his  debts  or  deeds,  or  the  diligence  of  his  creditors,  and  in  the  Providoii 

for  hu- 

event  of  the  insolvency  or  bankruptcy  of  the  first  party,  and  of  its  5«»J'«  ^ 
being  found  by  any  court  of  law  that  the  provision  above  conceived 
in  his  favour  is  in  excess  of  a  strictly  alimentary  provision,  it  is 
hereby  provided  and  declared  that  from  and  after  the  date  of 
said  finding,  and  during  said  insolvency  the  said  income  shall  be 
payable  to  the  first  party  to  the  extent  only  of  his  alimentary  interest 
therein  and  the  excess  shall  thereafter  during  the  subsistence  of  the 
marriage,  and  said  insolvency  be  payable  to  the  second  party  on 
her  sole  receipt  free  from  the  debts  and  engagements  and  control 
of  and  exclusive  of  the  right  of  administration  and  all  other  rights 
of  the  first  party,  for  behoof  of  herself  and  of  the  children  of  the 
said  intended  marriage,  the  second  party  having  the  sole  and  exclu- 
sive discretionary  power  of  application  thereof:  Declaring  further 
that  the  said  income  payable  to  the  first  party  shall  include  all 
dividends  and  interest  on  said  stocks  payable  after  the  date  of  the 
marriage,  although  wholly  or  partially  applicable  to  a  period  prior 
to  that  date,  said  liferent  being  always  subject  to  be  terminated  in 
the  event  provided  for  in  the  fifth  purpose  hereof     (Second)  In  the  («)  »i7ment 

<•     1       /»  1  •  1  ^  oflnoomo 

event  of  the  first  party  predeceasing  the  second  party,  for  payment  *«*>>•  ^'e 
to  the  second  party  of  the  income  of  the  said  railway  stocks  during  JJST^. 
all  the  days  of  her  life  so  long  as  she  remains  the  widow  of  the  first  SK**** 
party,  for  her  own  alimentary  use  allenarly :  And  declaring  that  m^ace. 
the  same  shall  not  be  affectable  by  her  debts  or  deeds,  or  attachable 
by  her  creditors,  but  shall  be  to  her  an  alimentary  provision  allenarly 
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during  all  the  days  of  her  life,  8o  long  as  she  remains  the  widow  of 
the  first  party  :  Bur  declaring  that  out  of  said  income  the  second 
party  shall  be  bound  to  maintain  and  educate,  according  to  their 
station  in  life,  the  sons  to  be  bom  of  the  marriage  until  they  respec- 
tively attain  twenty-one  years  of  age,  and  the  daughters  to  be  bom 
of  the  marriage  until  they  are  married  respectively,  whether  that 
event  happens  before  or  after  the  age  of  twenty-one,  unless  the  said 
sons  and  daughters  are  otherwise  suitably  provided  for,  of  which  the 
said  trustees  shall  be  the  sole  judges,  and  in  the  event  of  the  second 
Second        party  entering  into  a  second  marriage,  and  of  there  being  no  children 
of  wife.       of  the  present  intended  marriage  then  alive,  she  shall  continue  to 
Beetrfction  liferent  the  whole  of  the  income  of  the  said  railway  stocks,  but  in 

toone-hftU  .  . 

of  tot^mw-         event  of  her  entering  into  a  second  marriage,  and  of  there  being 

rUgeaUTe.   ^  child  or  children  of  the  present  intended  marriage  then  alive,  her 

liferent  of  the  income  of  the  said  railway  stocks  shall  be  restricted 

SSfto'^'  *^  one-half,  and   the  remaining  half  of  the  income,  or  so  much 

SJ^&e'***     thereof  as  the  said  trustees  shall  think  fit,  shall  be  employed  by  the 

d^drra'i^'  sc^d  trustcos  for  the  maintenance  and  education  of  the  said  child  or 

tnce.  children  until  they  respectively  attain  majority  in  the  case  of  sons, 

or  until  they  respectively  attain  that  age  or  are  married,  whichever 

shall  first  happen,  in  the  case  of  daughters ;  And  on  these  events 

happening,  the  capital  set  free  from  the  liferent  of  the  second  party 

Capital  to     by  her  second  marriage,  being  one-half  of  the  said  railway  stocks 

mi3o3t°  or  *^^  ^^y  accumulations  of  income  of  said  half  of  the  said  railway 

theauwoT  stocks  shall   be   apportioned  and  paid   over   to   the  said  children 

danghten.    respectively,  in  such  proportions,  and  subject  to  such  restrictions  as 

^©^•jo*     the  said  first  and  second   parties,  or  the  survivor  of  them,    may 

ment.         appoint  by  any  deed  of  apportionment  ;  And  failing  such  deed  of 

apportionment,  then  equally  among  them,  share  and  share  alike  : 

But  declaring  that  said  share  of  capital  shall  not  vest  in  any  child 

until  the  date  when  payment  is  due :  Declarinq  that  the  issue  of 

any  child  of  the  marriage,  who  predeceases  the  period  of  vesting, 

shall   take    the    share,    both    original    and    accrescing,    to    which 

their    predeceasing    parent    would    have    been    entitled    had    he 

or  she  survived,  and  declaring  that  it  shall  be  in  the  power  of  the 

said   trustees  to  advance  a  portion  not  exceeding  one-half  of  any 

child's  prospective  share  of  capital  for  the  advancement  in  life  or 

otherwise  for  the  benefit  of  such  child,  notwithstanding  that  the  said 

prospective  share  may  not  have  vested,  and  which  advance  shall  be 
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free  of  interest.    (Third)  Upon  the  death  of  the  survivor  of  the  first  g^^gj^*^ 
and  second  parties,  for  payment  of  the  capital  of  the  said  railway  ^^'g? 
stocks,  (the   whole  or   the   remaining  half   as   the   case   may   be),  £J^^,^' 
amongst  the  children  of  the  marriage  on  their  respectively  attaining  children, 
majority  in  the  case  of  sons,  or  in  the  case  of  daughters  on  their 
respectively  attaining   majority   or  being  married,  whichever  shall 
first  happen,  in  such   proportions   and   subject   to  such   conditions  power  of 

ftpiwrt  ion ' 

and  restrictions  as  the  first  and  second  parties  or  the  survivor  of  mentby 
them  may   appoint  by  any   deed   of  apportionment;   And   failing ■«"^^®'^- 
such  deed  of  apportionment  then  equally  among  them,  share   and  Period  of 
share    alike,    declaring    that     the     said    share    of    capital     shall 
not  vest  in  any  child  until   the  date  when  payment  is  due,  and 
declaring  that  the  issue  of  any  child  of  the  marriage  who  predeceases  luueof  pre- 
the  said  period  of  vesting  shall  take  the  share,  both  original  and  chudtotake 
accrescing,  to   which   their  predeceasing  parent   would  have   been  •*»«•• 
entitled  had  he  or  she  survived,  and  in  the  event  of  any  share  of  the 
capital  being  appointed  to  any  child  under  any  deed  of  apportion- coiution  in 

the  event  of 

ment  as  aforesaid,  such  share  so  appointed  shall  be  attributed  to  any «»» left 

*  ^  ^       nnappoln- 

such  child's  eventual  share  in  the  event  of  any  of  the  capital  remain-  *«^ 
ing  unappointed  at  the  death  of  the  survivor  of  the  first  and  second 
parties,  provided  that  in  no  case  shall  the  share  of  such  child  be  less 
than  his  or  her  original  appointed  share  :  And  declaring  that  it  shall 
be  in  the  power  of  the  said  trustees  during  the  minority  of  the  said 
children  to  employ  the  income  of  each  child's  eventual  share  or  so  Power  to 

tnieteesto 

much  thereof  as  may  be  necessary,  of  which  the  said  trustees  shall  employ  the 

,         ,    ,  .  income  for 

be  the  sole  judges,  in  maintaining  and  educating  such  child,  and  also  Jj^^jj^l" 
even  during  the  lifetime  of  the  first  and  second  parties,  with  their  "*•• 
consent  or  the  consent  of  the  survivor  to  advance  a  portion  not  power  to 
exceeding  one-half  of  any  child's  prospective  share  of  capital   for  capital  for 
the  advancement  in  life  or  otherwise  for  the  benefit  of  such  child,  o?.ft« 

'  children. 

and   which   advance   shall   be   free   of  interest.     (Fourth)   In   them  if  the 
event  of  the  second  party  being  the  survivor,  and  of  there  beinor  no  surviTorand 

.  .  .  thereareno 

child   of  the   marriage,  or  of  such    child   or  children,   if  any,  all  55}^?/S|2J 
dying  before  acquiring  a  vested  interest,  and  without  leaving  issue,  ^Sleyediui 
then  the  whole  of  the  capital  of  the  said  railway  stocks  shall  revert  m^ajr^rect, 
and  belong,  and   be  transferred  and   conveyed  to  such   person  ordhecuon^to 
persons  as  the  first  party  shall  direct  under  any  will  or  testamen- 
tary  writing   executed    by   him,    and   failing  such   direction   then 
to  such  person  or  persons  as  would  have  become  entitled  to  his 
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husband  moveable  estate  had  he  died  intestate  and  unmarried.  {Fifth)  In 
no'chifd*OT  *^®  event  of  the  first  party  being  the  survivor,  and  of  there 
acqairesa    being    no    child    or    children    of   the  marriage,   nor   the    issue   of 

Tested 

interest,      any  such    child    or   children   alive    at    the    death    of    the   second 

capital  to  '' 

huiSandl  P*'''^*'^'  ^^  ^f  there  being  a  child  or  children  of  the  said  mar- 
riage or  issue  of  any  such  child  or  children  alive  at  the  date 
of  the  death  of  the  second  party,  but  such  child  or  children  or 
issue  all  dying  before  acquiring  a  vested  interest,  then  in  either  of 
these  events,  the  whole  of  the  capital  of  the  said  railway  stocks  shall 
revert  and  belong  and  be  transferred  and  conveyed  to  the  first 
party,  whom  failing,  to  such  person  or  persons  as  he  may  direct  by 
any  will  or  testamentary  writing  executed  by  him,  and  failing  such 
direction,  then  to  such  person  or  persons  as  would  have  become  entitled 

(6)  If  to  his  moveable  estate  had  he  died  intestate  and  unmarried.     (Sixik) 

husband        _       _ 

survive  and  In  the  cvout  of  the  first  party  being  the  survivor  and  of  his  entering 

jj^jjjge      ^^^^  *  second  marriage,  and  of  there  being  a  child  or  children  of 

setuVoJe.    ^^^  marriage  or  the  issue  of  any  such  child  or  children  then  alive, 

capitoi  on    it  shall  be  in  the  power  of  the  first  party  to  settle  a  proportion 

and  of  the   capital  of  the   said   railway  stocks  not  exceeding   one-half 

upon  his  second  wife  in  liferent  and   the   children  of  the  second 

marriage  in  fee  or  otherwise  subsequent  to  his  second  marriage  to 

apportion  a  proportion  of  the  capital  of  the  said  railway  stocks  not 

exceeding  one-half  to   and  among  the  child  or  children   of  such 

Disdiarge  of  sccoud    marriage :    And    it    is    hereby   DECLARED    that    the    pro- 

wiie  8  Xogai 

rights.  visions  before  conceived  in  favour  of  and  settled  upon  the  second 
party  shall  be  and  are  hereby  accepted  in  full  satisfaction  to  her  of 
all  claim  of  terce,  jus  relictce,  or  other  claim  whatsoever,  whether 
by  statute  or  at  common  law,  which  she  could  have  against  the 
estate  or  representatives  of  the  first  party  in  the  event  of  her  sur- 
viving him,  which  legal  rights  are  hereby  renounced  and  discharged 
by  the  second  party,  but  saving  and  reserving  to  her  such  pro- 
visions as  may  hereafter  be  made  by  the  first  party  in  her  favour 

Discharge    by  testamentary  or  inter  vivos  deed  or  writing :  Declaring  further, 

of  children's  i    i  •       /.  i     i 

legal  rights,  that  the  provisions  hereinbefore  and  hereinafter  settled  upon  the 
child  or  children  of  the  marriage  shall  be  in  full  satisfaction  to 
them  of  all  claims  of  legitim,  portion  natural,  bairns'  part  of  gear, 
executry,  and  other  legal  claims  whatsoever  which  they  could 
have  against  their  father  and  mother,  or  either  of  them  or  their 
respective  estates  or  representatives,  goodwill  only  excepted:  But 
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RESERVING  ALWAYS  the  right  of  such  child  or  children  as  the  legal  ^^JJJJJJ" 
representatives  of  their  father  or  mother  to  succeed  to  his  or  her  J{f^|^  ^^ 
other  estate  and  effects  in  so  far  as  he  or  she  shall  not  otherwise  mother? 
hUve    disposed    of  the    same:   Declaring,  however,  that  in  the  if  not  other- 

I'll  n  WlMdiB- 

event  of  legitim  being  eflfectually  claimed  by  the  children  of  any  posed  of. 
subsequent   marriage  of  either   of   the   spouses,  the   right  of  the 
children  of  the  present  intended  marriage  to  a  share  of  the  legitim  if  chudwn 
fund    of    that    spouse   is    hereby   reserved,    but   in   case   of  their  ™Jj^»«f« 
exercising  the  said  reserved  right,  they  shall  be  bound  to  renounce  JS^iion 
and  collate  the  provisions  herein  made  in  the  fund :  For  which  cbiilren  of 

CAUSES,     AND     ON     THE     OTHER     PART,    aS     a   provision    for    the  first  marriage. 

and    second    parties    and    for    the    child    or     children    of   their  Svm?"' 
marriage,  the   fourth   party  hereby   assigns,  conveys,  and  makes 
OVER    to   and   in   favour   of  the    said   L,   M,    and   N   as  trustees  (i)ww«'« 

'         '  father 

foresaid   and   their  foresaids   the   sum   of  £  sterling,  JJ^^®^"**^" 

which  he  the  said   fourth  party    binds  and  obliges  himself  to  Se"tS!igiei 
pay  as  soon  as  the  said  marriage  has  been  solemnised ;    and   the  as toonas 
second   party,   with   the   special   advice   and   consent    of  the   first  marriage  u 

^        •"  ^  eolemnieed. 

party,  her  intended  husband,  hereby  assigns,  conveys,  and  makes  (2)  wife 
OVER  to  and  in  favour  of  the  said  L,  M,  and  N  as  trustees  foresaid  hermeana 

and  estate 

and  their  foresaids,  and  that  in  trust  for  the  ends,  uses,  and  purposes  {J^^ 
after  written :  All  and  Whole  her  whole  means  and  estate,  herit- 
able and  moveable,  real  and  personal,  presently  belonging  or  which 
she  may  acquire  or  succeed  to  during  the  subsistence  of  the  marriage, 
excepting  (take  in  any  property  presently  belonging  to  the  intended 
wife  which  she  wishes  excepted) :  And  which  sum  of  £  pro- 

vided by  the  fourth  party  shall  be  invested  by  the  said  trustees  in 
their  own  names  as  trustees  in  accordance  with  the  powers  herein- 
after conferred  upon  them,  and  along  with  the  estate  hereby  con- 
veyed by  the  second  party  shall  be  held  by  the  said  trustees  in  trust 
always  for  the  ends,  uses,  and  purposes  following — videlicet :  (First) 
For  payment  of  the  free  annual  income  after  payment  of  the  (s)  Pnrpoaes 
expenses  of  the  trust  to  the  second  party  for  her  own  alimentary  tnut. 
use  allenarly  during  all  the  days  of  her  life,  exclusive  of  the 
right  of  administration  of  the  first  party ;  And  declaring  that  (i)  Payment 

**  .  of  income  to 

the    same    shall    not    be    afiTectable    by   his    debts    or    deeds    or  wife  during 

•'  her  life. 

attachable  by  his  creditors,  and  that  her  own  receipts  for  payments 
of  said  income  shall  be  sufficient  discharges  therefor,  said  liferent 
being  subject  always  to  be  terminated  in  the  events  provided  for  by 
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mAiurthe  the  fifth  purpose  hereot  (Second)  In  the  event  of  the  second  party 
men/of  i?i^'  P^cdeceasing  the  first  party,  for  payment  to  the  first  party  of  the 
hosbMad      i^couie  of  the  said  sum  of  £  for  his  alimentary  use  allenarly 

pKydded?7  during  all  the  days  of  his  life :  Declaring  that  the  same  shall  not 
'  be  assignable  by  him  nor  attachable  by  his  creditors:  And  with  regard 
to  the  estate  hereby  conveyed  by  the  second  party  it  is  hereby 
Power  to      DECLARED  that  it  shall  be  in  the  power  of  the  second  party  by  will 

wife  by  will  ^  ^  r       j      j 

iffenmifof  *^  Confer  a  liferent  of  the  said  estate  hereby  conveyed  by  her 
e!£itoo]i  upon  the  first  party  in  the  event  of  his  surviving  her,  under  such 
husband,  conditions  as  she  may  think  fit  to  impose  by  her  will ;  But  de- 
claring that  in  the  event  of  there  being  a  child  or  children  of  the 
Liferentof  present  intended  marriage,  and  of  the  first  party  entering  into  a 
rampro-^'  second  marriage,  his  liferent  of  the  said  estate  hereby  conveyed 
wife^  father  ^y  ^^e  second  party,  if  appointed  to  him  by  her  will  (but  not  his 
wtomA  ^^  liferent  of  said  sum  of  £  provided  by  the  fourth  party  which 

hnsband.     is  to  continue  during  all  the  days  of  the  life  of  the  first  party,  without 
any  appointment  by  the  second  party,  and  even  in  the  event  of  his 
entering  into  a  second  marriage),  shall  cease,  and  the  income  of  the 
ineomeof    Said  estate  hereby  conveyed  by  the  second  party,  or  so  much  thereof 
00  eeoond    as  the  Said  trustees  shall  think  fit,  shall  thereafter  be  employed  by 

marria^  of      .  .  .  , 

huBband  to  the  Said  trustcos  for  the  maintenance  and  education  of  the  said  child 

be  employed 

gJ^^J^jj^  or  children  until  they  respectively  attain  majority  in  the  case  of  sons 
Sol?of'uie  ^^  until  they  respectively  attain  that  age  or  are  married,  whichever 
shall  first  happen  in  the  case  of  daughters ;  And  on  these  events 
Capital  to  happening,  the  capital  of  the  estate  hereby  conveyed  by  the 
children  on  second   party    set    free   from   the   liferent   of    the    first    party   by 

majority  or       .  ^       ^  .  .  . 

Sbe'aIal*of*  ^^^   sccoud   marriage,   and   any  accumulations   of   income   of    said 

danghtcra.    capital,     shall     be     appointed     and    paid      over     to      the      said 

Power  of      children     respectively     in     such      proportions     and     subject     to 

men?***"     such    restrictions  as    the    said    first    and    second    parties    or    the 

survivor   of   them   may   appoint   by   any   deed   of  apportionment: 

And  failing  such  deed  of  apportionment,  then  equally  among  them 

share  and  share  alike,  but  declaring  that  said  share  of  capital  shall 

not  vest  in  any  child  until  the  date  when  payment  is  due,  declaring 

that  the  issue  of  any  child  of  the  marriage  who  predeceases  the 

period  of  vesting  shall  take  the  share,  both  original  and  accrescing, 

to  which  their  predeceasing  parent  would  have  been  entitled  had  he 

or  she  survived  ;  And  declaring  that  it  shall  be  in  the  power  of  the 

said  trustees  to  advance  a  portion  not  exceeding  one-half  of  any 
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child's  prospective  share  of  capital  for  the  advancement  in  life  or 
otherwise  for  the  benefit  of  such  child,  notwithstanding  that  the  said 
prospective  share  may  not  have  vested,  and  which  advance  shall  be 
free  of  interest.    {Third)  Upon  the  death  of  the  survivor  of  the  first  J^'^J^fhe 
and  second  parties,  for  payment  of  the  capital  of  the  said  sum  of  STi^^ 
£  ,  and  also  (in  the  event  of  its  not  having  fallen  under  S'^^*"* 

the  provisions  of  the  immediately  preceding  purpose  hereof  through  thechudnn. 
the  second  marriage  of  the  first  party)  of  the  estate  hereby  conveyed 
by  the  second  party,  amongst  the  children  of  the  marriage  on  their 
respectively  attaining  majority  in  the  case  of  sons,  or  in  the  case  of 
daughters,  respectively  attaining  majority  or  being  married,  whichever 
shall  first  happen,  in  such  proportions  and  subject  to  such  conditions  Power  of 
and  restrictions  as  the  said  first  and  second  parties  or  the  survivor  ment. 
of  them  may  appoint  by  any  deed  of  apportionment;  And  failing 
such  apportionment,   then    equally  among  them   share   and   share 
alike,  declaring  that  said  share  of  capital  shall  not  vest  in  any  child  Period  of 
until  the  date  when  payment  is  due ;  And  declaring  that  the  issue  of  i«gae  of 
any  child  of  the  marriage  who  predeceases  the  period  of  vesting  shall  {nTchuS^^ 
take  the  share,  both  original  and  accrescing,  to  which  their  prede- chiwa 
ceasing  parent  would  have  been  entitled  had  he  or  she  survived ;  And 
in  the  event  of  any  share  of  capital  being  appointed  to  any  child 
under  any  deed  of  apportionment  as  aforesaid,  such  share  shall  be 
attributed  to  such  child's  eventual  share  in  the  event  of  any  of  the  coUAtion  in 

th6  6ve&t  of 

capital  remaining  unappointed  at  the  death  of  the  survivor  of  the»«jf8«» 
first  and  second  parties,  but  declaring  that  such  eventual  share  shall  »ppo*»*«*- 
in  no  case  be  less  than  the  share  originally  appointed  ;  And  declaring  Power  to 
that  it  shall  be  in  the  power  of  the  said  trustees  durincf  the  minority  employ  the 

^  o  ./  income  for 

of  the  said  children,  to  employ  the  income  of  each  child's  eventual  SiSteS'" 
share,  or  so  much  thereof  as  may  be  necessary,  of  which  the  said  SSacaSon. 
trustees  shall  be  the  sole  judges,  in  maintaining  and  educating  such  ^™^ 
child;  And  also  even  during  the  lifetime  of  the  first  and  second  parties,  SeadUnce- 
with  their  consent  or  the  consent  of  the  survivor,  to  advance  a  portion  S*b«iefltof 
not  exceeding  one-half  of  any  child's  prospective  share  of  capital  for^^^j^^^ 
the  advancement  in  life  or  otherwise  for  the  benefit  of  such  child,  8unrt^e?,»nd 
and  which  advance  shall  be  free  of  interest.     (FouHh)  In  the  event  chUdren  on* 
of  the  first  party  being  the  survivor,  and  of  there  being  no  child  of  the  capital 
the  marriage,  or  of  such  child  or  children,  if  any,  all  dying  before  JJJJJ^ 
acquiring  a  vested  interest,  and  without  leaving  issue,  then  the  whole  ftSS^g"** 
of  the  capital  of  the  £  ,  and  also  the  estate  conveyed  by  the  fo^*°°' 

next-of-kin, 
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second  party  (if  she  has  appointed  a  liferent  of  such  estate  to  the 
first  party)  shall  revert  and  belong  to  such  person  or  persons  as  the 
second  party  shall  direct  under  any  will  or  testamentary  writing 
executed  by  her ;  AxD  failing  such  direction,  then  to  such  person  or 
persons  as  would  have  become  entitled  to  his  moveable  estate  had 
(6)  If  wife    she  died  intestate  and  unmarried.     (Fifth)  In  the  event  of  the  second 

U  the  Bar-  .  . 

▼*▼«.  <yd    party  being  the  survivor,  and  of  there  being  no  child  or  children  of 

JJ^JjJJJ^      the  marriage,  nor  the  issue  of  any  such  child  or  children  alive  at  the 

fntSert.      death  of  the  first  party,  or  of  there  being  a  child  or  children  of  the 

nyertto'     Said  marriage  or  issue  of  such  child  or  children  alive  at  the  date  of 

the  death  of  the  first  party,  but  such  child  or  children  or  issue  all 

dying  before  acquiring  a  vested  interest,  then,  in   either  of  these 

events,  the  whole  of  the  capital  of  the  said  sum  of  £  ,  and 

the  estate  hereby  conveyed  by  the  second  party,  shall  revert  and 

belong  to  the  second  party,  whom  failing,  to  such  person  or  persons 

as  she  may  direct  under  any  will  or  testamentary  writing  executed 

by  her,  and  failing  such  direction,  to  such  person  or  persons  as  would 

have  become  entitled  to  her  moveable  estate  had  she  died  intestate 

(6)  If  wife    and  unmarried.     (Sixth)  In  the  event  of  the  second  party  being  the 

survive  and  .  i       -   ,  .  .  i  •  t       /»     t 

eaten  Into    survivor,  and  of  her  entenncf  into  a  second  marriage,  and  of  there 

a  second  .  . 

°»»'2^»     being  a  child  or  children  of  the  marriage  or  issue  of  any  such  child 

haw  o?***"    ^^  children  then  alive,  it  shall  be  in  the  power  of  the  second  party  to 

serand  hue-  Settle  a  proportion  of  the  capital  of  the  said  sum  of  £         ,  and  of  the 

chudren.      ostatc  hereby  conveyed  by  her  not  exceeding  one-half  upon  her  second 

husband  in  liferent,  and  the  children  of  the  second  marriage  in  fee ; 

or   otherwise   subsequent  to  her  second   marriage,  to   apportion   a 

part  of  the  capital  of  the  said  sum  of  £  ,  and  of  the  estate 

hereby  conveyed  by  her  not  exceeding  one-half,  to  and  among  the 

Disciiarge    child  Or  children  of  such  second  marriage ;  And  the  said  first  party 

legal  righu.  hereby  renounces  his  right  of  administration  over  all  other  property 

and    eflfects   presently  belonging   to    the    second    party,    or   which 

she   may   afterwards   succeed   to   or  acquire,  not  falling  under  the 

trust  hereby  created,  and  homologates  the  before  written  disposal 

of  the  sum  of  £  ,  and  the  estate  hereby  conveyed  by  the 

second  party  as  in  full  of  all  his  legal  rights  over  her  estate  both 

heritable  and  moveable,  and  hereby  discharges  all  right  of  courtesy 

or  other  claims  competent  to  him  over  any  heritable  estate  of  which 

she  may  die  possessed  ;  and  also  all  claims  competent  to  him  whether 

conferred  by  the  "  Married  Women's  Property  (Scotland)  Act,  1881," 
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or  any  statutory  modification  or  extension  thereof  or  otherwise, 
whether  by  statute  or  at  common  law,  over  any  moveable  estate 
presently  belonging  to  her  or  of  which  she  may  die  possessed,  but 
saving  and  reserving  to  the  first  party  such  provisions  as  may  here- 
after be  made  by  the  second  party  in  his  favour  by  testamentary  or 
inter  vivos  deed  or  writing :   And  it  is  hereby  declared  that  it  Power  to 

.  spouses  to 

shall  be  in  the  power  of  the  first  and  second  parties,  and  the  sur-  restrict 

^  ^  *-  children  8 

vivor  of  them,  in  any  deed  of  apportionment  of  any  of  the  hefore  [j^»^^  * 
settled  funds  amongst  the  children  of  the  marriage  to  restrict  the 
share  of  any  child  to  a  liferent  if  they  or  the  survivor  of  them 
consider  that  expedient :  And  it  is  hereby  further  provided  and  Powers  of 

trustees. 

DECLARED  that  the  trustees  acting  for  the  time  in  the  execution 
of  the  trust  hereby  created,  shall  have  and  possess  all  the  powers, 
privileges,  and  immunities  conferred  on  gratuitous  trustees  by  the 
Acts  of  Parliament  already  passed  or  to  be  passed  in  their  favour, 
and  specially,  without  prejudice  to  such  powers,  the  said  trustees 
shall  have,  and  they  are  hereby  invested  with,  the  fullest  powers 
of  administration  and  management  of  the  estate,  property,  and 
effects,  falling  or  that  may  fall  under  the  trust,  including  power  of 
sale  and  submission,  and  in  particular  and  without  prejudice  to  the 
powers  and  privileges  belonging  or  competent  by  law  to  trustees  or  the 
general  powers  of  administration  and  management  hereby  conferred, 
they  shall  have  full  power  to  complete  all  proper  titles  in  their  persons 
to  the  property,  estate,  and  effects  hereinbefore  conveyed  to  them 
and  to  the  investments  and  securities  thereof,  and  at  their  discretion 
to  uplift,  sell,  or  otherwise  realise,  and,  if  necessary,  sue  for  and 
recover  the  same  and  the  investments  and  securities  and  prices  and 
proceeds  thereof,  and  the  interest  and  other  income  and  profits 
arising  therefrom  :  And  it  is  hereby  declared  that  the  first,  second, 
third,  and  fourth  parties  shall  be  bound  as  they  hereby  bind  and  parties  to 
OBLIGE  themselves  and  their  respective  heirs,  executors,  and  deeds 
successors,  to  grant  all  necessary  deeds  and  writings  in  favour  of  for  vesting 

"  ,  ...  the  trustees 

the  trustees  hereinbefore  appointed  for  vesting  them  in  the  trust-  *n  tn»«t- 
estate  hereby  conveyed,  and  for  implementing  and  fulfilling  the 
purposes  of  the  trusts  before  written :  And  further,  the  trustees 
shall  not  be  liable  for  any  loss  which  may  in  any  way  arise  on 
account  of  their  allowing  the  trust-estate  or  any  part  thereof  to 
remain  invested  in  any  of  the  securities  in  which  they  may  find 
the  same  when  coming  into  their  hands ;  With  power  also  to  the  said 
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trustees  to  invest  the  trust  funds  in  their  own  names  in  any  of  the 
investments  sanctioned  by  statute  for  trust  funds  by  the  law  of 
England  or  by  the  law  of  Scotland  or  in  (here  take  in  powers  of  invest- 
inetvt  08  on  p.  705,  or  otherwise),  and  to  alter,  vary,  and  change  such 
investments  and  securities  whenever  and  so  often  as  it  may  appear  to 
the  said  trustees  to  be  necessary  or  proper :  And  it  is  hereby  declared 
that  the  said  trustees  shall  not  be  bound  to  do  diligence,  nor  shall  they 
be  liable  for  omissions  of  any  kind  or  neglect  of  management,  or  for 
the  insolvency  of  debtors  or  factors  or  others  whom  they  may  employ 
in  the  execution  of  the  said  trust,  nor  for  any  depreciation  in  the 
value  or  price  of  any  of  the  stocks,  shares,  or  securities  in  or  upon 
which  any  part  of  the  trust  funds  may  be  lent  or  invested  nor 
sitigxili  in  solidum,  but  each  shall  be  liable  for  bis  own  actual  and 
personal  intromissions  only  :  And  it  is  hereby  declared  that  in  the 
event  of  the  number  of  the  trustees  acting  under  these  presents  being 
reduced  to  less  than  three,  the  remaining  trustees  shall  be  bound  to 
assume  one  or  more  new  trustees,  so  that  the  number  acting  under 
Power  to  these  presents  shall  never  be  less  than  three:  And  full  power  is 
fMtor.  hereby  given  to  the  said  trustees  and  their  foresaids  to  appoint  a 
factor  or  agent  under  them  to  manage  the  affairs  of  the  trust,  and 
such  factor  or  agent  may  be  of  their  own  number,  and  shall  be  en- 
titled to  receive  the  usual  professional  charges  for  all  work  done  by 
him  in  the  management  of  the  trust,  any  law  or  practice  to  the  con- 
trary notwithstanding :  Declaring  that  these  presents  shall  be  con- 
strued according  to  the  law  of  Scotland :  And  all  parties  consent  to 
the  registration  hereof  for  preservation. — In  witness  whereof,  &c. 

8.  Contract  of  Marriag'e  with  Conveyance  to  Trustees,  where  Hus- 
hand's  Estate  consists  of  Heritable  and  Moveable  Estate, 
and  where  the  Wife^s  Estate  consists  of  Moveable  Estate  and 
of  Heritable  Estate  to  which  she  has  not  obtained  a  Con- 
veyance, and  where  the  Father  of  the  Husband  makes  a 
Provision  for  the  Spouses  by  granting  a  Bond  and  Dis- 
position in  Security  over  Heritable  Estate,  and  the  Mother 
of  the  Wife  also  makes  Provision  for  the  Spouses  by  a 
Conveyance  of  Moveable  Estate. 

Inductive  It  is  CONTRACTED,  AGREED,  and  MATRIMONIALLY  ENDED  between 

^***'        the  parties  following — viz.,  A  {designation)^  on  the  first  part  (the 
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said  A  being  hereinafter  called  the  first  party),  B,  daughter  of  the 
deceased  E  {designation),  on  tJie  second  part  (the   said  B  being 
hereinafter  called  the  second  party),  C  (designation),  the  father  of 
the  said  first  party  (the  said  C  being  hereinafter  called  the  third 
party),  and  F,  widow  of  E,  and  mother  of  the  said  second  party  (the 
said  F  being  hereinafter  called  the  fourth  party),  in  manner  follow- 
ing :  That  is  to  say,  the  first  and  second  parties  have  accepted  and 
hereby  accept  of  each  other  for  lawful  spouses,  and  promise  to 
solemnise  their  marriage  with  all  convenient  speed.     In  contempla-  i  hub. 
TION   OF   which  marriage,  as   a  provision   for  the  first  and  second  ?rSot* 
parties   and   for  the   child  or  children  of   their  marriage,  and  IN 
CONSIDERATION  OF  the  disposition  and  assignation  by   the  second 
and  fourth  parties  after  written :   (Primo)  The  first  party  hereby  ,^.  ^^ 
DISPONES  and  conveys  to  and  in  favour  of  L,  M,  and  N   (name  Jjy.  SIT" 
and  design  trustees),  and   the   acceptors   and   acceptor,   survivors  Suff to* 
and   survivor    of   them,   and    the    heir-male   of  the   last   survivor 
as  trustees  for  the  ends,  uses,  and  purposes  after  written,  All  and 
Whole  his  whole  means  and  estate,  heritable  and  moveable,  real 
and  personal,  presently  belonging  to  him,  or  which  he  may  acquire  or 
succeed  to  during  the  subsistence  of  the  marriage  excepting  (here  in- 
sert any  property  not  intended  to  fall  within  the  trust),    (Secundo)  .^.  owij»- 
The   third  party  hereby  binds  and  obliges  himself  and  his  heirs, fi^SeroftSe 
executors,  and  successors,  as  soon  as  the  said  marriage  has  beene:i^toa^ 
solemnised,  to  execute  in  favour  of  the  said  L,  M,  and  N  as  trustees  dispodtion 

in  secarity 

foresaid,  and  their  foresaids,  and  to  deliver  to  the  said  trustees  ai^f^^o^rof 

....  thetnuteei. 

valid  bond  and  disposition  in  security  for  £  ,  bearing 

interest  at  the  rate  of  £  per  cent,  per  annum,  commencing  at 

the  date  of  the  said  marriage,  over  the  lands  and  estate  of 

in  the  county  of  ;  And  which  estate  conveyed  by  the 

first  party,  and  bond  and  disposition  in  security  for  £  ,  shall 

be  held  by  the  said  trustees  in  trust  for  the  ends,  uses,  and  purposes 

following — videlicet :    (First)    For    payment    of    the    free    annual  ^^ 

income,  after  payment  of  the   expenses  of  the  trust,  to  the  first  f^*^**'* 

party  during  all  the  days  of  his  life  for  his  liferent  alimentary  use  ment  of C^' 

allenarly,  and  for  the  maintenance   of  the  second  party  and  the  Smd,  and"' 

maintenance  and  education  of  the  children  of  the  marriage :  Declar-  mainten- 

anoe  of  the 

INQ  that  his  right  and  interest  therein  shall  not  be  affectable  by  his  ^^ 
debts  or  deeds,  or  the  diligence  of  his  creditors ;  And  in  the  event  of 
the  insolvency  or  bankruptcy  of  the  first  party,  and  of  its  being  found 
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by  any  court  of  law  that  the  provision  above  conceived  in  his  favour  is 
in  excess  of  a  strictly  alimentary  provision,  it  is  hereby  provided  and 
DECLARED  that  from  and  after  the  date  of  said  finding  and  during  said 
insolvency,  the  said  income  shall  be  payable  to  the  first  party  to  the 
extent  only  of  his  alimentary  interest  therein,  and  the  excess  shall 
thereafter  during  the  subsistence  of  the  marriage  and  said  insolvency 
be  payable  to  the  second  party  on  her  own  receipt  for  the  mainten- 
ance of  herself  and  the  children  of  the  marriage  free  from  the  debts 
and  engagements  and  control,  and  exclusive  of  the  right  of 
administration  and  all  other  rights  of  the  first  party,  and  for 
behoof  of  herself  and,  if  and  whilst  any  survive,  of  the  children  of 
the  marriage,  the  second  party  having  the  sole  and  exclusive  dis- 
(2)  After     cretionary  power  of  application  thereof.     (Second)  In  the  event  of 

GMth  of 

hosbftnd  for  the  first  party   predeceasing  the  second  party,  for  payment  to  the 
£e*iife**    second  party  of  the  income  of  the  said  means  and  estate  hereinbefore 
Tidui^.       conveyed  by  the  first  party  and  bond  and  disposition  in  security  for 
£  during  all  the  days  of  her  life,  so  long  as  she  remains  the 

widow  of  the  first  party,  for  her  own  alimentary  use  allenarly ;  And 
DECLARING  that  the  same  shall  not  be  affectable  by  her  debts  or 
deeds  or  attachable  by  her  creditors,  but  shall  be  to  her  an  alimentary 
provision  allenarly  during  all  the  days  of  her  life  so  long  as  she  remains 
the  widow  of  the  first  party ;  But  declaring  that  out  of  said  income 
the  second  party  shall  be  bound  to  maintain  and  educate,  according 
to  their  station  in  life,  the  sons  to  be  born  of  the  marriage, 
until  they  respectively  attain  twenty-one  years  of  age,  and  the 
daughters  to  be  bom  of  the  marriage,  until  they  are  married 
respectively,  whether  that  event  happens  before  or  after  the  age  of 
twenty-one  years,  unless  the  said  sons  and  daughters  are  otherwise 
provided  for,  of  which  the  said  trustees  shall  be  the  sole  judges. 
(8)0ndeath  (T/iirci)  Upou  the  death  of  the  survivor  of  the   first  and   second 

ofrorriTor     ^  ^        *-  ^ 

5ife°8^!     parties,  or  upon  the  second  marnage  of  the  secopd  party,  for  payment 

toort^wtote  ^f  ^h®  capital  of  the  said  means  and  estate  and  bond  and  disposition 

children  on°  in  security  for  £  amongst  the  children  of  the  marriage  on 

maiTiage.°'  their  respectively  attaining  majority,  in  the  case  of  sons,  or,  in  the 

case  of  daughters,  on  their  respectively  attaining  majority  or  being 

married,  whichever  shall  first  happen,  in  such  proportions  and  subject 

to  such  conditions  and  restrictions  as  the  said  first  party,  whom 

Power  of     failing,  the  said  second  party,  may  appoint  by  any  deed  of  appoint- 

mSt.  °°*    ment,  and   failing  any  deed  of  appointment,  then  equally  among 
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them  share  and  share  alike :   Declaring  that  the  share  of  capital 
appointed  to  any  child  shall  not  vest  in  any  child  until  payment  is  Period  of 
due:  And  declaring  that  the  issue  of  any  child  of  the  marriage  isiue of pn- 
who  predeceases  the   period   of  vesting  shall  take  the  share,  both  chudtouke 
original  and  accrescing,  to  which  their  predeceasing  parent  would  JJJJJ^'" 
have  been  entitled  had  he  or  she  survived  ;  And  in  the  event  of  any 
share  of  capital  being  appointed  to  any  child  under  any  deed  of 
appointment  as  aforesaid,  such  share  so  appointed  shall  be  collated,  collation  in 
and  shall  be  attributed  to  the  eventual  share  of  the  child  to  whom  of  aSy  sum 

l6ft  unap- 

such  share  has  been  appointed,  in  the  event  of  any  of  the  capital  pointed, 
remaining  unappointed  at  the  death  of  the  first  and  second  parties, 
and  of  such  child  claiming  to  share  in  such  unappointed  capital: 
But  declaring  that  in  no  case  shall  the  share  of  a  child  to  whom 
a  share  has  been  appointed  be  less  in  consequence  of  such  collation 
than  the  original  share  appointed :  And  declaring  that  it  shall  be  Power  to 

trusteos  to 

in  the  power  of  the  said  trustees  during  the  minority  of  the  said  employ  the 

*^  ^  °   ^  "^  ^  income  for 

children  to  employ  the  income  of  each  child's  prospective  share,  or  "**°i^^ 
so  much  thereof  as  may  be  necessary,  of  which  the  said  trustees  shall  ^cwidren. 
be    the    sole   judges,    in  maintaining   and   educating   such   child ; 
And  also,  even  during  the  lifetime  of  the  first  and  second  parties, 
with  their  consent,  or  the  consent  of  the  survivor,  to   advance  a  Power  to 

advance 

portion  not  exceeding  one-half  of  any  child's  prospective   share  of  "p*^'*>' 
capital  for  the  advancement  in  life,  or  otherwise  for  the  benefit  of  ™®5Jneflt '* 
such  child,  and  which  advance  shall  be  free  of  interest.      (Fourth)  chudren. 
In  the  event  of  the  second  party  being  the  survivor,  and  of  there  ^Ji^J'g^he 
being  no  child  or  children  of  the  marriage,  nor  the  issue  of  any  child  InSlheie 


or   children  of  the    marriage    alive   at   the   date   of  the   death   of  children 
the  second   party,  or  at  the   date  of  her  second  marriage,   or  of  death  or  on 

her  re- 
such  child  or  children,  if  any,  all  dying  before  acquiring  a  vested  marriage, 

interest,  and  without   leaving  issue,  then   the  capital  of  the  said  ?ro*m  hug. 

means  and  estate,  so  far  as  derived  from  the  first  party,  shall  belong,  ^Jveyed* 

and  be  conveyed,  to  such  person  or  persons  as  the  first  party  shall  may^Sirect, 

direct  under  any  will  or  testamentary  writing  executed  by  him ;  And  direction. 

failing  such  direction,  then  to  such  person  or  persons  as  would  have  ?/'^*°\^* 

become  entitled   to  his   moveable   estate  had   he   died   unmarried  f^'^^ird 

and  intestate,  and  the  said   bond  and   disposition   in  security  fornverttosaid 

the  said  sum   of  £  shall  revert  and  belong  and  be  ^' 

transferred  to  the  third  party  or  his  heirs  and  assignees.     (Fifth) 

In  the  event  of  the  first  party  being  the  survivor,  and  of  there 

JUR.  s. — I.  46 
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(6)  If  but-    being    no    child    or    children    of    the    marriage,    or   issue   of  any 

IS?n**''     ^h^ld   or  children   alive  at   the   death   of  the  second  party,  or  of 

iiwaeM-      there  being  a  child  or  children  of  the  marriage,  or  issue  of  any 

?elttiS^      child  or  children,  alive  at  the  date  of  the  death  of  the  second  party, 

capiuito     but  such  child  or  children  or  issue  all   dying  before  acquiring  a 

husband,     vcstcd  interest,  then  in  these  events  the  capital  of  the  said  means 

and  estate,  so  far  as  derived  from  the  first  party,  shall  revert  and 

belong,  and  be  transferred  and  conveyed,  to  the  first  party,  whom 

failing,  to  such  person  or  persons  as  he  may  direct  by  any  will  or 

testamentary  writing  executed  by  him,  and  failing  such  direction, 

then  to  such  person  or  persons  as  would  have  become  entitled  to  his 

moveable  estate  had  he  died  intestate  and  unmarried,  and  on  the 

death  of  the  first  party  the  said  bond  and  disposition  in  security 

for  £  shall  revert  and  belong  and  be  transferred  to  the 

Diflehftrye  of  third  party  or  his  heirs  and  assignees.     [Take  in  here  the  clauses 

children's     discharging  the  wife's  legal  daims  and  the  children's  legal  rights 

given  in  tlie  immediately  preceding  style^ :  For  which  causes,  and 

ON  THE  OTHER  PART,  as  a  provision  for  the  first  and  second  parties 

II.  wzFB's  and  for  the  children  of  the  marriage  {First)  the  fourth  party  hereby 

TRUST. 

(1)  Wife's    BINDS  and  OBLIGES  herself  as  soon  as  the  marriage  has  been  solemn- 
Swigi'       ised  to  DISPONE,  convey,  and  make  over  to  and  in  favour  of  the 

herself  to  . 

transfer       said  L,  M,  and  N  as  trustees  foresaid  and  their  foresaids  the  sum  of 

ments         ^  presently  invested  as  follows :  {here  describe  the  investments) ; 

•and  {Second)  the  second  party,  with  the  special  advice  and  consent 

(2)  Wife      of  the  first  party,  her  intended  husband,  hereby  ASSIGNS,  conveys, 

conveys 

her  whole    and  MAKES  OVER  to  and  in  favour  of  the  said  L,  M,  and  N  as 

means  and 

oertafn^'*^  trustees  foresaid  and  their  foresaids,  and  that  in  trust  for  the  ends, 
exMptions  ^g^g^  ^^^  purposes  after- Written  All  and  Whole  her  whole  means 
™'  and  estate,   heritable  and   moveable,   real  and  personal,   presently 

belonging  or  which  she  may  acquire  or  succeed  to  during  the 
subsistence  of  the  marriage  excepting  {First)  the  lands  and  estate 
of  after-mentioned ;  {Second)  the  sum  of  £ 

at  present  belonging  to  her,  and  standing  at  her  credit  on 
current    account    with    the    Bank   of  ;      {Third) 

any  furniture,  plate,  jewellery,  and  any  specific  articles  which 
she  now  possesses  or  may  acquire  or  succeed  to  during  the  sub- 
sistence of  the  marriage,  and  any  legacies  of  money  under  the 
value  of  £500  from  any  one  source  and  at  any  one  time  which 
she    may   succeed    to    during    the    subsistence    of   the   marriage ; 
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(F(mrth)  any  annuity  or  liferent  to  which  she  may  succeed  and 
which  she  will  retain  for  her  own  separate  use ;  (Fifth)  any  accumula- 
tions, whether  invested  or  not,  of  income  belonging  to  her,  including 
any  accumulations  of  rents  of  the  lands  and  estate  of  or 

other  income  connected  therewith  due  to  her  by  the  trustees  of  her 
late  father  at  the  date  of  her  succession  to  the  said  lands  and  estate : 
And  which  sum  of  £  and  the  investments  thereof  hereby 

conveyed  by  the  fourth  party  shall  be  held  by  the  said  trustees  along 
with  the  estate  hereby  conveyed  by  the  second  party  in  trust  always 
for  the  ends,  uses,  and  purposes — videlicet:  (First)  For  payment  of  |^j>Tjj>jjj^<J 
the  free  annual  income  of  the  funds  provided  and  settled  by  the  (i) Payment 

of  Income  to 

fourth  and  second  parties,  after  payment  of  the  expenses  of  the  trust,  wife  during 
to  the  second  party  during  all  the  days  of  her  life  for  her  own  aliment- 
ary use  allenarly,  exclusive  of  the  right  of  administration  of  the  firet 
party,  and  declaring  that  the  same  shall  not  be  affectable  by  his 
debts  or  deeds  or  attachable  by  his  creditors,  and  that  her  own 
receipts  for  payment  of  said  income  shall  be  sufficient  discharges 
therefor,  said  liferent  being  subject  always  to  be  terminated  in  the 
events  provided  for  by  the  sixth  purpose  hereof.     (Second)  In  the^^^JJ^^^ 
event  of  the  second  party  predeceasing  the  first  party,  and  of  there  {Lue^Jlf  a**' 
being  a  child  or  children  of  the  marriage  or  issue  of  a  child  or  children  aure/fn- 
of  the  marriage  then  alive,  for  pajrment  to  the  first  party  of  the  said  fond  pro. 
income  of  the  said  funds  provided  by  the  fourth  party,  during  all  the  wife's 

mother  to 

days  of  his  life  so  long  as  he  remains  unmarried,  and  so  long  as  thereof »"**°*'  ^ 
is  a  child  or  children  of  the  marriage  or  issue  of  a  child  or  children  ^^]^^\ 
of  the  marriage  alive,  for  his  own  alimentary  use ;  And  declaring  imtotB, 
that   the   same   shall    not    be  affectable    by   his    debts    or   deeds,  earrive. 
or  attachable  by  his   creditors,  but   shall  be  to  him  an  aliment- 
ary provision  allenarly ;    But  declaring  that  out  of  said   income  Hnsband 
the  first  party  shall  be  bound  to  maintain  and  educate  according?  maintain 

^       ''  o  and  educate 

to  their  station  in  life  the  sons  to  be  bom  of  the  marriage  until  «»>"^"»n- 
they  respectively  attain  twenty-one  years  of.  age,  and  the  daughters 
to  be   born   of  the   marriage   until  they  are  married  respectively, 
whether  that  event  happens  before    or  after  the  age  of  twenty-  ^  ^  ^.   , 
one,  unless  the  said  sons  and  daughters  are  otherwise  provided  for»  Jjj,,*^^^ 
of  which  the  said  trustees  shall  be  the  sole  judges ;  And  in  the  event  hS?und'B 
of  the  death  of  all  the  children  of  the  marriage  or  their  issue  during  SSIundi 
the  lifetime  of  the  first  party,  his  liferent  of  the  sum  of  £  toS^o? 

provided  and  settled  by  the  fourth  party  shall  cease,  and  the  said  the  wife's 


cease. 
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sum  of  £  shall  revert  and  belong  and  be  transferred  and 

(8)  Atter      convcyed  to  the  fourth  party  or  her  heirs  and  assignees.     {Third)  In 

to'huSSftnd*  ^^®  event  of  the  second  party  predeceasing  the  first  party,  for  pay- 

uf^ofiSl*    nient  to  the  first  party  of  the  income  of  the  funds  provided  and 

fnmL^ro-    Settled  by  the  second  party  during  all  the  days  of  his  life  so  long  as 

wife.  he  shall  remain  unmarried,  for  his  own  alimentary  use  allenarly; 

And   declaring  that  the  same  shall   not    be  affectable    by   his 

debts   or    deeds   or  attachable   by   his  creditors,  but  shall    be    to 

2>^to     ^^"^  ^^  alimentary  provision  allenarly:   But  declaring  that  out 

Md'l^iwte  ^^  ^^^    income   the  first   party  shall   be   bound   to   maintain   and 

"°"      educate  according    to  their  station   in   life   the  sons  to   be   born 

of  the   marriage   until   they  respectively  attain   twenty-one  years 

of  age,  and   the    daughters  to    be    bom  of   the   marriage    until 

they    are     married     respectively,    whether    that     event    happens 

before    or    after    the    age    of   twenty-one    unless    the    sons    and 

daughters    are   otherwise   provided    for,   of  which    the    said    tnis- 

(4)  Upon      tees   shall    be    the    sole   judges.     (Fourth)    Upon    the    death    of 

SJSnre'^'   the  survivor  of  the  first  and   second  parties,  or  upon  the  second 

hasbMdfor  marriage   of   the   first   party,   for  payment  of   the   capital   of  the 

^nS^pro^    said  funds  provided  and  settled  by  the  fourth  and  second   parties 

wife's         amongst    the    children    of    the    marriage    on     their    respectively 

motherand  .  °  /.  •         ,  . 

t»»«^'«  attaining  twenty-one  years  of  age  m  the  case  of  sons,  or  in  the 
children,  qq^q  q{  daughters  respectively  attaining  said  age  or  being  married, 
whichever  shall  first  happen,  in  such  proportions  and  subject 
to  such  conditions  and  restrictions  as  the  said  second  party, 
whom  failing,  the  said  first  party  may  appoint  by  any  deed  of 
appointment,  and  failing  any  deed  of  appointment,  then  equally 
Period  of     among  them  share  and  share  alike :   Declaring  that  said  share 

yetting. 

of  capital  shall  not  vest  in  any  child  until  the  date  when  payment 
iseneof  pre-  is  due  ;  And  DECLARING  that  the  issuc  of  any  child  of  the  marriage 

deceasing  ,  ,  ° 

*^**idcwi^8^  who  predeceases  the   period  of  vesting  shall  take  the  share,  both 

share.         original  and  accrescing,  to  which  their  predeceasing  parent  would 

have  been  entitled  had  he  or  she  survived  ;  And  in  the  event  of  any 

share  of  the  capital  being  appointed  to  any  child  under  any  deed  of 

Collation  in  appointment,  such  share  so  appointed  shall  be  collated,  and  shall  be 

the  event  of     -^  *  ^  *  * 

auy  sum  left  attributed  to  the  eventual  share  of  the  child  to  whom  such  share  has 

u  nap- 
pointed.       \yQQii  appointed  in  the  event  of  any  capital  remaining  unappointed  at 

the  death  of  the  first  and  second  parties,  and  of  such  child  claiming 

a  share  in  such  unappointed  capital,  but  declaring  that  in  no  case 
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shall  the  share  of  a  child  to  whom  a  share  has  been  appointed  be  less 

in  consequence  of  such  collation  than  the  original  share  appointed ; 

And  DECLARING  that  it  shall  be  in  the  power  of  the  said  trustees  during  f^ISsito 

the  minority  of  the  said  children  to  employ  the  income   of  each  f^^J  tm 

child's  prospective  share  or  so  much  thereof  as  may  be  necessary^  of  mainten- 
ance and 
which  the  said  trustees  shall  be  the  sole  judges  in  maintaining  and  educaUon. 

educating  such  child  ;  And  also  even  during  tlie  lifetime  of  the  first  f^JJJce* 

and  second  parties,  with  their  consent  or  the  consent  of  the  survivor,  SeadUnce- 

to  advance  a  portion  not  exceeding  one-half  of  any  child's  prospective  ""benefit  of 

share  of  capital  for  the  advancement  in  life  or  otherwise  for  the 

benefit  of  such  child,  notwithstanding  that  the  said  prospective  share 

may  not  have  vested,  and  which  advance  shall  be  free  of  interest. 

{Fifth)  In  the  event  of  the  first  party  being  the  survivor  and  of  there  W  A'ter 

wife  8  deaui, 

being  no  child  of  the  marriage,  or  of  such  child  or  children,  and  their  JJjJJ 'JJ® 
issue,  if  any,  all  dying  before  acquiring  a  vested  interest,  then  the  capital  ISidf/iive 
of  the  funds  provided  and  settled  by  the  second  party  shall  revert  and  552*iiteof 
belong  and  be  transferred  and  conveyed  to  such  person  or  persons  as  of  husband, 
the  second  party  shall  direct  under  any  will  or  testamentary  writing  conveyed  as 
executed  by  her ;  And  failing  such  direction,  then  to  such  person  {5I}5?' •"* 
or  persons  as  would  have  been  entitled  to  her  moveable  estate  had  hl^ex°of*? 
she  died  intestate  and   unmarried.     (Sixth)  In   the  event  of  the^^jij^^^ 
second  party  being  the  survivor,  and  of  there  being  no  child  or  Jr'vOTandno 
children  of  the  marriage,  or  issue  of  such  child  or  children  alive  at  issne  ac- 

quires  a  Tes- 

the  death  of  the  first  party ;  or  of  there  being  a  child  or  children  ted  interest, 

^       -^  '  ®  capital  to 

of  the  marriage  or  issue  of  any  such  child  or  children  alive  at  the  JJJJJ'**** 
date  of  the  death  of  the  first  pai'ty,  but  such  child  or  children  or 
issue   all  dying  before  acquiring  a  vested  interest,  then  in  either 
of  these  events  the  capital  of  the  funds  provided  and  settled  by 
the  fourth  and  second  party  shall  revert  and  belong  and  be  con- 
veyed to  the  second  party,  whom  failing  to  such  person  or  persons 
as  she  may  direct  under  any  will  or  testamentary  writing  executed 
by  her,  and  failing  such  direction,  to  such  person  or  persons  as  would 
have  been  entitled  to  her  moveable  estate  had  she  died  intestate  and 
unmarried :  And  further  considering  that  under  the  Trust-Dis- 
position and  Settlement  of  ,  her  father,  dated 
,  and  registered  in  the  Books  of  Council  and  Session 
,  the  second  party  is  entitled  on  her  attaining  the  age  of 
twenty-five  years  to  have  conveyed  to  her  the  said  estate  of 

,  in  the  county  of  ,  the  second  party  hereby 
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Obligation    BINDS  and  OBLIGES  herself  as  soon  as  she  is  entitled  to  the  con- 

bj  wife  to 

ded^Mtote '  ^®y*^ce  of  the  Said  estate  of  ,  to  convey,  or  cause  to 

to  truttMs.  |jg  conveyed  to  the  said  trustees  herein  named  and  their  foresaids, 
the  said  estate  of  ,  which  estate  shall  be  held  by  the 

said  trustees  and  their  foresaids  for  the  following  purposes: — mde- 
ruchooD  **'  ^^^^ — (First)  After  paying  all  annual  outgoings  and  annual  encum- 
veywjce.      brauccs  thercou,  for  payment  of  the  income   to  the  second   party 

(I)  For  nay-  »  r   J  r     ^ 

Sm  to*"'  during  all  the  days  of  her  life  for  her  own  alimentary  use  allenarly, 
'^•-  exclusive  of  the  right  of  administration  of  the  first  party ;  And  declar- 

ing that  the  same  shall  not  be  affectable  by  his  debts  or  deeds,  or 
attachable  by  his  creditors,  and  that  her  own  receipts  for  payments  of 
said  income  shall  be  sufficient  discharges  therefor,  said  liferent  being 
subject  always  to  be  terminated  in  the  events  provided  for  by  the 
(2)  After      after-mentioned  fifth  purpose  hereof.    (Second)  In  the  event  of  the 

wife'i  death  r      r  v  / 

JJ'jWm«jt  second  party  predeceasing  the  first  party,  for  payment  to  the  first 
husband,     party  of  the  income  of  the  said  estate  of  after  payment  of 

all  annual  outgoings  and  annual  encumbrances  during  all  the  days 
of  his  life  so  long  as  he  shall  remain  unmarried,  for  his  own  alimen- 
tary use  allenarly :  And  declaring  that  the  same  shall  not  be  affect- 
able  by  his  debts  or  deeds,  or  attachable  by  his  creditors,  but  shall 
Smndto     ^®  ^^  ^^°^  *°  alimentary  provision  allenarly :  Bur  declaring  that  out 
and'edacate  ^^  ^^  incomo  the  first  party  shall  be  bound  to  maintain  and  educate 
chUdTen.      accordiug  to  their  station  in  life  the  sons  to  be  bom  of  the  marriage 
until  they  respectively  attain  twenty-one  years,  and  the  daughters 
to  be   bom  of  the  marriage  until  they  are  married  respectively, 
whether  that  event  happens  before  or  after  the  age  of  twenty-one, 
unless  the  said  sons  and  daughters  are  otherwise  provided  for,  of 
the^eaSi  of  ^^^^^  ^^®  ^^^  trustccs  shall  be  the  sole  judges.    {Third)  Upon  the 
or  re-mar^^'  death  of  the  survivor  of  the  first  and  second  parties,  or  upon  the 
b(u?d,^Mtate  second  marriage  of  the  first  party,  the  said  trustees  shall  convey  the 
▼eyed  to      said  cstate  of  to  such  child  or  children  of  the  marriage 

children  ••  ,       .  ,  ,  , 

wife  direcu.  at  such  timcs  and  under  such  conditions  as  the  second  party  shall 
direct  by  any  writing  under  her  hand :  But  declaring  that  notwith- 
standing any  time  which  the  said  second  party  may  fix  for  the  said 

Periodof  Conveyance  to  be  made,  vesting  shall  take  place  in  the  child  or 
children  to  whom  the  said  estate  of  is  directed  to  be 

conveyed,  on  the  death  of  the  survivor  of  the  first  and  second  parties, 
or  on  the  second  marriage  of  the  first  party,  and  in  the  case  of  sons 
on  their  attaining  twenty-one  years  of  age,  and  in  the  case  of 


▼eeUng. 
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daughters  on  their  attaining  tliat  age  or  being  married  ;  and  failing 
a  deed  of  appointment  by  the  second  party,  the  said  estate  of 

shall  be  conveyed  to  the  eldest  son  who  shall  survive 
and  acquire  a  vested  interest,  and  failing  sons  surviving,  then  to  the 
eldest  daughter  who  shall  survive  and  acquire  a  vested  interest  {or 
otherwise  as  may  be  desired).    (Fourth)  In  the  event  of  the  first  ^*>/"*'. 
party  being  the  survivor  and  of  there  being  no  child  of  the  marri-  }J[g^Vof"a**' 
age,  or  of  such  child  or  children  and  their  issue,  if  any,  all  dying  ^?hat*date* 
before  acquiring  a  vested  interest,  then  the  estate  of  Remarriage 

shall  at  the  date  of  the  death  or  second  marriaee  of  the  first  party  esute  to  be 

'^  ^  A        ./  coBTeyed  as 

be  conveyed  to  such  person  as  the  second  party  shall  direct  by  any  Jjj^™*^^ 
will  or  testamentary  writing  executed  by  her,  and  failing  such  direc-  {fonrto  her' 
tion,  then  to  such  person  or  persons  as  would  have  been  entitled  to  "*•'*•*****'• 
her  heritable  estate  had  she  died  intestate  and  unmarried.     (Fifth)  (&)  it  yrit9  in 

T         i_  r     t  1  1     •  1  •  11  thesurTlTor, 

In  the  event  of  the  second  party  bemg  the  survivor,  and  of  there  »nd  no  child 

.  orlMue 

being  no  child  or  children  of  the  marriage  or  issue  of  such  child  or  ^^Sln* 
children  alive  at  the  death  of  the  first  party,  or  of  there  being  a  to^JUven  to* 
child  or  children  of  the  marriage  or  issue  of  such  child  or  children  ^*'** 
alive  at  the  date  of  the  death  of  the  first  party,  but  such  child  or 
children  or  issue  all  dying  without  acquiring  a  vested  interest  in  the 
said  estate  of  ,  then  the  said  estate  of  shall  revert  and 

belong  and  be  conveyed  and  disponed  to  the  second  party,  whom 
failing  to  such  person  or  persons  as  she  may  direct  by  any  will  or 
testamentary  writing  executed  by  her,  and  failing  such  direction, 
then  to  such  person  or  persons  as  would  have  been  entitled  to  her 
heritable  estate  had  she  died  intestate  and  unmarried:  And  the  first  Discharge  of 
party  hereby  renounces  his  right  of  administration  over  all  the  pro-  ie^ir?ghta. 
perty  and  effects  presently  belonging  to  the  second  party,  or  which 
she  may  afterwards  succeed  to  or  acquire,  whether  falling  under  the 
trust  hereby  created  or  not,  and  homologates  the  before  written  dis- 
posal of  the  said  sum  of  £  ,  the  funds  conveyed  and  settled 
by  the  second  party,  and  the  estate  of  ,  as  in  full 
of  all  his  legal  rights  over  her  estate  both  heritable  and  moveable, 
and  hereby  discharges  all  right  of  courtesy  or  other  claim  competent 
to  him  over  any  heritable  estate  of  which  she  may  die  possessed,  and 
also  all  claims  competent  to  him,  whether  conferred  by  the  **  Married 
"  Women's  Property  (Scotland)  Act,  1881,"  or  any  statutory  modifica- 
tion thereof  or  otherwise,  whether  by  statute  or  at  common  law  over 
any  estate  presently  belonging   to  her  or  of  which  she  may  die 
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Power  to 

■ponMtto 

restrict 

children's 

right  to  a 

liferent. 


Powen  of 
trustees. 


Parties  to 
execute  all 
deeds  neces- 
sary for 
Testing  the 
trustees  in 
trust-estate. 


Husband's 
father  not  to 
pay  oflT  sum 
in  bond  and 
disposition 
in  security 
during  the 
latter's 
lifetime. 


Trustees  not 
to  call  upon 
husband's 
father  dur- 
ing his  life- 
time to  pay 
up  sura  in 
said  bond 
and  dispoii- 
tion  in 
security. 


possessed :  And  it  is  hereby  declared  that  it  shall  be  in  the  power 
of  the  first  and  second  parties  and  the  survivor  of  them  in  any  deed 
of  appointment  of  any  of  the  before  settled  funds  or  estate  amongst 
the  children  of  the  marriage  to  restrict  the  share  of  any  child  to 
a  liferent  if  they  or  the  survivor  of  them  consider  that  expedient : 
And  it  is  hereby  further  provided  and  declared  that  the 
trustees  acting  for  the  time  in  the  execution  of  the  trust  hereby 
created  shall  have  and  possess  all  the  powers,  privileges,  and 
immunities  conferred  on  gratuitous  trustees  by  the  Acts  of  Parlia- 
ment already  passed  or  to  be  passed  in  their  favour,  and  specially 
without  prejudice  to  such  powers,  the  said  trustees  shall  have  and 
they  are  hereby  invested  with  the  fullest  powers  of  administration 
and  management  of  the  estate,  property,  and  effects  falling  or  that  may 
fall  under  the  trust,  and  they  shall  have  full  power  to  complete  all 
proper  titles  in  their  persons  to  the  estate,  property,  and  effects  here- 
inbefore conveyed,  or  agreed  to  be  conveyed  to  them,  and  to  the 
investments  and  securities  of  the  funds,  and  at  their  discretion  to 
uplift,  sell,  or  otherwise  realise,  and,  if  necessary,  sue  for  and  recover 
the  same  and  the  investments  and  securities  and  prices  and  proceeds 
thereof  and  the  interest  and  other  income  and  profits  arising  there- 
from ;  And  it  is  hereby  declared  that  the  first,  second,  third,  and 
fourth  parties  shall  be  bound,  as  they  hereby  BIND  and  oblige 
themselves  and  their  respective  heirs,  executors,  and  successors,  to 
grant  all  necessary  deeds  and  writings  in  favour  of  the  trustees 
hereinbefore  appointed  for  vesting  them  in  the  trust-estate  hereby 
conveyed,  or  agreed  to  be  conveyed,  and  for  implementing  and 
fulfilling  the  purposes  of  the  trusts  before  written :  And  it  is  hereby 
AGREED  and  DECLARED,  that  during  the  lifetime  of  the  third  party  it 
shall  not  be  in  the  power  of  the  third  party  to  pay  off  the  said  bond 
and  disposition  in  security  for  £  over  the  lands  and  estate 

of  ;  And  also  that  during  the  lifetime  of  the  thi^ 

party  it  shall  not  be  in  the  power  of  the  trustees  acting  under  ttese 
presents  to  call  upon  the  third  party  to  pay  up  the  amount  of  the 
said  bond  so  long  as  the  interest  thereon  is  regularly  paid.  [The 
further  clauses  may  be  as  in  the  preceding  style.] 
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4,  Contract  of  Marriagre,  where  the  Husband  makes  Provision 
for  Wife  and  Family  by  Life  Insurance,  and  where  the 
Wife's  Property  is  Conveyed  to  Herself 

It  is  CONTRACTED,  AGREED,  and   MATRIMONIALLY   ENDED  betwixt  Sie^Sluw. 

A,  on  the  one  part,  and  B,  eldest  daughter  of  E,  on  the  other  part,  as 
follows :  That  is  to  say,  the  said  A  and  B  have  agreed  to  accept, 
and  hereby  accept,  of  each  other  for  lawful  spouses,  and  bind  and 
OBLIGE  themselves  to  solemnise  their  marriage  with  all  convenient 
speed :  In  contemplation  of  which  marriage  the  said  A  hereby 
ASSIGNS,  dispones,  and  makes  over  to  and  in  favour  of  L,  M,  and 
N,  and  the  acceptors  or  acceptor,  survivors  or  survivor,  of  them  as 
trusteea    (First)  All  and  Whole  his  whole  household  furniture,  WPw- 

^  ^  '  yisioD  of 

linen,  plate,  plenishing,  articles  of  vertu,  books,  and  pictures  presently  £"^Sm« 
belonging  to  him  in  and  about  that  dwelling-house,  ufwwnMSd 

Edinburgh,  conform  to  inventory  annexed  and  vito/i*"'' 
signed  as  relative  hereto,  but  in  trust  always  for  the  conjunct  liferent 
of  the  said  A  and  B,  and  for  the  survivor  absolutely  in  fee.    {Second)  gJ^^J^jf ' 
A  certificate  or  policy  of  assurance  on  the  life  of  the  said  A  with  inro»nce°' 
the  Assurance  Society  for  the  sum  £^t  for*^ 

01  Jb  ,  number  ,  dated  ,  liferent, 

.  and  for  the 

With  all  bonus  additions  thereon.       And  (Third)  a   certificate  or  ;»«ue,  whom 

^  ^  failing,  the 

policy  on  the  life  of  the  said  A  with  the  Assur-  'uirivorin 

ance  Society,  for  the  sum  of  £  ,  Aumber  , 

dated  ,  with  all  bonus  additions  thereon,  which  two 

policies  of  assurance  shall  be  held  in  trust  by  the  said  L,  M,  and  N, 
and  the  survivors  and  survivor  of  them,  for  the  liferent  use  of  the 
said  B,  and  the  children  of  the  marriage,  if  any,  in  fee  :  And  in  the 
event  of  there  being  no  children  born  of  the  marriage  [or  say,  in  the 
event  of  there  being  either  no  children  born  of  the  marriage,  or  of 
there  being  no  children,  or  issue  of  children,  alive  at  the  dissolution 
of  the  marriage  by  the  death  of  either  of  the  spouses],  then  the 
said  L,  M,  and  N,  and  their  foresaids,  shall  convey  the  proceeds  of 
said  policies  of  assurance  to  the  said  B,  absolutely  in  fee  in  the 
event  of  her  surviving  the  said  A :  And  in  the  event  of  the  said  B 
predeceasing  the  said  A  without  issue,  then  the  said  L,  M,  and  N, 
and  their  foresaids,  shall  reconvey  the  said  policies  of  assurance  to 
the  said  A :   And  the  said  A  hereby  binds  and  obliges  himself  to 
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make  payment  of  the  annual  premiums  necessary  to  keep  the  said 

policies  of  assurance  in  force,  and  to  make  such  further  provision  for 

his  wife  and  family  as  his  circumstances  will  from  time  to   time 

permit   of,   but   of  which   he   shall   be   the   sole  judge,   either  by 

increased  life  assurance  or  otherwise :  For  which  causes,  axd  on 

(O^on'jv*^  THE  OTHER  PART,  the  Said  B  hereby  assigns  and   dispones,  to 

toherteii*^  ^^^  in  favour  of  herself,  for  her  own  absolute  behoof,  and   to  be 

atMoiuteiy.    jjgpQg^^j  ^f  ^f^^^^  j^^j.  jgath  as   she   may   appoint  by  any  writing 

under  her  hand,  All  and  Whole  her  whole  means  and  estate, 
heritable  and  moveable,  real  and  personal,  presently  belonging, 
or  which  shall  belong  and  pertain  to  her  during  the  subsist- 
ence of  the  marriage,  and  that  exclusive  of  the  right  of  adminis- 
tration of  the  said  A,  which  he  hereby  renounces :  (a)  And  both 
parties  consent  to  registration  hereof  for  preservation  and  execution. — 
In  witness  whereof. 


5.  Contract  of  Marriag'ey  where  the  Estate  of  each  Spotbse  is  con^ 
veyed  to  the  aavie  Trustees^  hid  with  separate  Purposes, 


Inductive 
cUute. 


It  is  MATRIMONIALLY  CONTRACTED  and  AGREED  between  the 
parties  following — viz.,  A  (designation),  on  the  one  part,  and  B 
{name),  daughter  of  E  (desigruition),  with  the  special  advice  and 
consent  of  her  said  father,  and  the  said  E  for  himself,  on  the  other 
part:  That  is  to  say,  the  said  A  and  B  have  agreed  to  accept, 
and  hereby  accept,  of  each  other  as  lawful  spouses,  and  bind  them- 
selves to  solemnise  their  marriage  with  all  convenient  speed:  In 
S?huiCSd^s  CONTEMPLATION  OF  which  marriage  the  said  A  dispones  and 
conveys  to  and  in  favour  of  L,  M,  and  N  (name  and  design 
trustees  in  usual  forvi),  as  trustees  for  the  purposes  aftermen- 
tioned,  and  to  the  acceptors  or  acceptor,  and  survivors  or  survivor 
of  them,  and  to  the  heir-male  of  the  last  survivor  (a  majority  in 
Great  Britain  for  the  time  being  a  quorum,  and  the  said  trustees 
and  their  foresaids  being  throughout  these  presents  denominated 
"the  said  trustees"):  All  and  Whole  (here  describe  or  validly 
refer  to  the  heritable  subjects  in  usual  form),  And  the  said  A*s  whole 


esUte  to 
truiteM. 


(a)  It  will  be  observed  that  in  this  form  the  le^al  rights  of  neither  of  the 
spouttes  ill  the  estate  of  the  predeceasing  spouse  are  discharged. 
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right,  title,  and  interest  present  and  future  therein :  And  the  said  A 
assigns  the  rents ;  And  the  said  A  assigns  the  writs  \if  part  of  the 
estate  to  he  conveyed  coTiaists  of  heritable  or  other  securities  here 
add :  And  further,  the  said  A  binds  and  obliges  himself  of  even  obugauon 

to  assign 

date  with  his  subscription  to  this  contract  to  assign  to  the  said  Jjjjjj^*^ 
trustees  the  following  Bonds  and  Dispositions  in  Security  (describe 
these  shortly)] :  Declaring  that  the  said  trustees  shall  hold  the  purposes  of 
estate  hereby  conveyed  in  trust  only,  for  the  purposes,  and  with  and  trust, 
under  the  powers,  conditions,  and  declarations  after  specified,  viz. : — 
(Primo\  For  payment  to  the  said  A  during  his  life,  and  after  his  (i)  Liferent 

to  spouses 

death  to  the  said  B  if  she  shall  survive  him,  of  the  free  annual  »nd  sur. 

vlvor. 

income  or  revenue  thereof,  after  payment  of  the  expenses  of  the  trust, 
for  the  liferent  use  allenarly  of  them  and  the  survivor  of  them  :  De- 
claring that  the  same  shall  be  alimentary,  and  shall  not  be  affectable 
by  the  debts  or  deeds  of  either  of  them,  or  the  diligence  of  their 
creditors.     {Secundo)  For  behoof  of  the  child  or  children  of  the  (2)  Fee  to 

I  .  .  •/•i*«-ii  .1  •  1  .•  children  on 

present  mamage,  m  fee,  divisible  among  them  m  such  proportions,  majoritj  or 
and  payable  at  such  times,  and  in  such  manner,  as  the  said  A  shall 
appoint,  by  any  writing  under  his  hand,  and,  in  case  of  no  such 
appointment,  for  the  said  children  equally,  share  and  share  alike : 
Declaring  that  the  fee  shall  vest  in  the  sons  on  their  attaining 
majority,  and  in  the  daughters  on  their  attaining  majority  or  being 
married,  whichever  of  these  events  shall  first  happen,  (a)  and  that 
the  lawful  issue  of  children  predeceasing  the  period  of  vesting  shall 
take  the  share  or  shares,  original  and  accruing,  which  would  have 
fallen  to  their  parent  had  he  or  she  survived.     (Tertio)  In  the  event  (S)if  no 

...  children, 

of  the  said  A  surviving  his  said  intended  spouse,  and  there  being  [««to 

no  children  of  the  said  intended  marriage,  or  of  all  the  children  JJ^^n^ 

dying,  in  the  case  of  sons,  without  attaining  majority  and  without 

leaving  issue,  or  in  the  case  of  daughters,  without  attaining  said  age 

or  being  married,  the  said  trustees  shall  reconvey  to  the  said  A  the 

whole  trust-estate  hereinbefore  conveyed  or  agreed  to  be  conveyed 

by  him.     {Qiuirto)  In  the  event  of  the  said  B  surviving  the  said  A,  (4)  if  no 

children, 

and  of  there  being  no  children  of  the  marriage,  or  of  all  the  children  "dwife 
dying,  in  the  case  of  sons,  without  attaining  majority  and-  without  Jith  to**' 
leaving  issue,  or  in  the  case  of  daughters,  without  attaining  said  age  husband's 

appointees, 

- whom  fafl- 

inff,  his 

(a)  The  effect  of  this  declaration  is  to  vest  the  shares  in  the  children  on 
majority  (or  marriage),  although  both  parents  may  be  alive. 
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or  being  married,  the  said  trustees  shall,  on  the  death  of  the  said  B, 
or  on  the  death  of  all  of  the  children  and  their  issue,  whichever 
event  shall  last  happen,  pay  and  convey  the  said  whole  trust-estate 
to  such  person  or  persons  as  the  said  A  shall  appoint  by  any  will  or 
testamentary  writing  executed  by  him,  and  failing  such  appoint- 
ment, then  to  such  person  or  persons  as  would  have  been  entitled 
to  the  same  had   he  died  intestate  and  unmarried.      {Provistonis 
as  to  furniture,  <tc.,  which  rruiy  be  taken  from   tlce   preceding 
conveywce  forms,  v)Ul  here  follow) :  For  which  causes,  and  on  the  other 
to'tniBteei.  P-^^T,  the  Said   B,  with   advice  and  consent  foresaid,  hereby   dis- 
pones and   conveys   to  and    in   favour  of   the    said    L,    M,   and 
N  {liere  repeat  destination,  clause  providing  quorum,  and  short 
title),  All  and  Sundry  the  whole  means  and  estate,  heritable  and 
moveable,  real  and   personal,  wherever  situated,  now  belonging  to 
her,  or  to  which  she  may  acquire  right   during  the  subsistence  of 
Excepting    said  intended   marriage   (but  excepting  from   this  conveyance   all 
gifu  of        legacies  or  gifts  not  exceeding  the  sum  of  £  sterling  each, 

amount,  which  may  be  bequeathed  or  given  to  her,  and  also  excepting  her 
parapliemalia  and  the  provisions  hereinbefore  made  in  her  favour 
by  the  said  A,  all  of  which  are  hereby  reserved  to  herself  alone,  and 
from  which  her  husband's  right  of  administration  and  whole  legal 
rights  are  expressly  excluded  and  hereby  renounced  by  him),  together 
with  the  whole  rights,  titles,  and  vouchers  of  the  means  and  estate 
pnrpoMB     hereby  conveyed :  Declaring  that  the  said  trustees  "fehall  hold  the 

of  wife's  ''  ^ 

trust.  same  means  and  estate  in  trust  only,  for  the  purposes,  and  with  and 

under  the  powers,  conditions,  and  declarations  after  specified,  viz. : — 

(1)  liferent  (Privio)  For  payment  to  the  said  B,  during  all  the  days  of  her  life,  of 

the  free  annual  income  or  revenue  thereof,  after  payment  of  the 
expenses  of  the  trust,  for  her  liferent  use  allenarly,  exclusive  of 
the  right  of  administration  of  the  said  A,  and  in  the  event  of  the 
said  B  predeceasing  the  said  A,  for  payment  to  him  during  all 
the  days  of  his  life  after  her  death,  of  the  said  free  income  or 
revenue,  for  his  liferent  use  allenarly :  Declaring  that  said  free 
annual  income  shall  be  alimentary,  and  shall  not  be  affectable 
by  the  debts  or  deeds  of  either  of  them,  or  the  diligence  of  their 

(2)  Fee  to     creditors.    (Secundo)  (Will  be  similar  to  the  second  purpose  of  the 
majority.      triLst  relating  to  the  funds  derived  from  the  husband,  the  power 

of  apportionment  in  this  case,  however,  being  given  to  the  wife). 
{Teriio)  In  the  event  of  the  said  B  surviving  her  said  intended 
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spouse  ( Will  be  the  saTYie  as  in  the  third  purpose  of  the  husband's  (s)  if  no 
trust,  save    that   the  trustees  vMl   be   directed  to   convey  to   B),  ^^^^^^^ 
{QuaHo)  In  the  event  of  the  said  A  surviving  the  said  B  ( FiZi  ||J« '"■ 
be  the   same  as  in  the  fourth  purpose  of  the  husband's    ^^"^^^i  ^h\idren 
mutatis  mutandis) :  With  power,  after  the  death  of  the  survivor  of  SJ^^u^vfiSl^ 
said  spouses,  to  the  said  trustees  to  apply  the  annual  revenue  of  the  S? dtatiT 
means  and  estate   hereby   conveyed  by  the  spouses,   or  either   of  heirs, 
them,  for  the  maintenance,  education,  and  support  during  minority  JSISesto 
of  the  children  entitled  to  the  fee  thereof,  or  any  of  them,  and  the  fn(S)me  and 
survivors  and  survivor,  and  their  issue,  and  if  they  see  fit,  to  advance  capital. 
the  shares  of  the  said  trust  funds  to  which  any  of  the  said  children 
may  prospectively  be  entitled,  or  any  part  thereof,  for  their  outfit 
and  advancement  in  life.     [Here  insert  clauses  (as  in  preceding 
forms)  excluding  wife's  and  children  s  legal  Hghts,  and  declaring 
the  powers  conferred  on  the  trusteesi] — In  witness  whereof,  &c. 


6.  Clauses  declaring  Trusts  of  Husband's  FuTids. 
(PriTno)  For  payment  of  the  clear  annual  income  and  revenue  (i)  income 

—  io  wife 

thereof  to  the  said  B  (the  wife)  during  her  life,  for  her  sole  and 
separate  alimentary  liferent  use   only,  independent   and   exclusive 
of   the   right,  of   administration   of    the    said    A    (the    husband), 
and  of  his  debts  and  control,  and  so  that   her  receipts  alone  shall 
be   discharges  for   the  same,  and   that   she  shall  not  have  power 
to  dispose  or  deprive  herself  of  the  benefit  thereof  by  anticipation : 
The    said     clear    annual     income    and    revenue     being     hereby 
declared   not    to    be    aflFectable  by  the   debts  or  deeds   of   either 
of  the  said  spouses,  or  the  diligence  of  their  creditors.    (Secundo)  (2)  h 
In  the  event  of  the  said  A  surviving  the  said  B  for  payment  of  said  fJJ^e'io 
clear  annual  income  to  him  during  his  survivance,  or  until  he  shall  hiJ^iuS  o?^ 
become  bankrupt  or  insolvent,  or  take  the  benefit  of  any  Act  passed  '°  ^*°^^' 
or  to  be  passed  for  the  relief  of  insolvent  debtors,  for  his  alimentary 
liferent  use  only,  and  he  shall  not  have  power  to  dispose  or  deprive 
himself  of  the  benefit  thereof  by  anticipation,  the  same  being  hereby 
declared  not  to  be  affectable  by  his  debts  or  deeds,  or  the  diligence 
of  his  creditors.     (Tertio)  After  the  death  of  the  survivor  of  the  said  death 


On  his 
or 

A  and  B,  or  the  bankruptcy  or  insolvency  of  the  said  A,  should  he  be  f©e  to 


children. 
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the  survivor,  or  whichever  event  shall  first  occur,  for  behoof  of  the 
child,  &c. 


7,  Contract  of  Marriage  in  which  the  Childreifis  Provisions  are 
secured  by  a  Bond  to  Trustees  for  their  belioof,  and  Disposi- 
tion in  Security  over  lands  belonging  to  the  husbaiid. 

After  the  destination  of  the  estate,  and  pro\nsions  in  favour  of  the 
wife,  the  contract  will  proceed  : — 

Personal  And  FURTHER,  the  Said  A  hereby  BINDS  and  obliges  himself  and 

obligation 

byhuiUnd  his  successors  in  the  said  lands  and  estate,  and  subsidiarie  his  heirs, 

for  child* 

Jirion'*'^  successors,  and  representatives  whomsoever,  to  make  payment  at 
the  first  term  of  Whitsunday  or  Martinmas  which  shall  happen  after 
his  death,  to  L,  M,  and  N  {here  insert  the  names  and  designutions 
of  the  trustees),  and  to  such  other  person  or  persons  as  may  be 
assumed  to  act  in  the  trust  hereby  created,  and  to  the  survivors  and 
survivor,  acceptors  and  acceptor  of  them,  the  majority  of  the  sur- 
viving and  accepting  trustees,  original  and  assumed,  in  Great  Britain 
for  the  time,  being  always  a  quorum  (the  whole  of  the  foresaid 
trustees  and  their  quorum  being  throughout  these  presents  designed 
and  referred  to  as  "  the  said  trustees "),  but  in  trust  always  for  the 
ends,  uses,  and  purposes  after-written,  and  to  the  assignees  of  the 
said  trustees,  the  sum  of  £  sterling,  with  a  fifth  part  more  of 

liquidate  penalty  in  case  of  failure,  and  the  interest  of  the  said  prin- 
cipal sum  at  the  rate  of  five  pounds  per  centum  per  annum,  from  the 
said  term  of  payment,  and  half-yearly,  termly,  and  proportionally  there- 
r  after  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  during 

the  not-payment  of  the  same,  with  a  fifth  part  more  of  the  interest 
due  at  each   term  of  liquidate  penalty  in   case  of  failure  in  the 

DiBpoaition  puuctual  payment  thereof:  And  in  security  of  the  personal  obliga- 
tion before-written,  the  said  A  hereby  dispones  to  and  in  favour  of 
the  said  trustees  and  their  foresaids,  heritably  but  redeemably  as 
after-mentioned,  yet  irredeemably  in  the  event  of  a  sale  by  virtue 

hereof  All  and  Whole  (here  describe   or   validly  refer  to  the 

» 

lands,  or  if  already  described  in  the  Contract,  refer  to  them  as  so 
described  ;  with  real  burdens,  coTiditionSy  &c.,  already  constituted, 
if  (^ny^  and  add  the  executive  clauses  as  in  the  form  of  an 


ANTENUPTIAL   CONTRACTS   WHERE  TRUST   CREATED      735 

ordinary  Bond  and  Disposition  in  Security) :   But  declaring  Purposes  of 
ALWAYS    that   the   said   trustees   shall   hold   and   apply   the   fore- 
said principal  sum  of  £  ,  or  any  securities,  funds,  or  subjects 
upon  which  the  same  may  be  invested,  or  which  may  be  acquired 
in  lieu  thereof,  in  terms  of  the  powers  hereinafter  conferred  on  them, 
and  the  interest  or  annual  proceeds  of  the  same  for  the  purposes 
following,  viz,: — (First)  For  payment  of  the  expenses  of  the  trust 0)^y™«nt 
hereby  created.     {Second)  The  said  trustees  shall  apply  the  clear  **'  *™*^ 
annual  interest  and  proceeds  of  the  trust  funds  or  property  towards  **oo  of  wto- 
the  maintenance,  education,  and  outfit  of  the  child  or  children  of  ^"JJ^^f' 
the  said  intended  marriage  who  shall  survive  the  said  A  (other  than 
the  child  who  shall  then  be  entitled  to  succeed  to  the  said  lands  and 
estate)  until  the  child,  or,  if  there  be  more  than  one  child,  the 
youngest  surviving  child,  shall  attain  majority,  or  if  a  daughter  shall 
be  married :  Declaring  that  it  shall  be  in  the  power  and  option  Powtr  to 
of  the  said  trustees  in  the  event  of  said  annual  interest  and  proceeds  ^  >*»«  pur- 
not  being  sufficient,  to  expend  and  apply  the  capital  in  whole  or  in 
part  for  said  purpose,  as  to  which  the  said  trustees  shall  be  the  sole 
judges.     {Third)  Upon  the  youngest  or  only  (a)   surviving  child,  (8)c»piui 
entitled   to  participate  in  said  provision   attaining  majority,  or,  ifchudienon 
a  daughter,  being  married  as  aforesaid,  the  said  trustees  shall  realise  "*f  rf"* 
the  trust  funds,  or  any  property  upon    which   the   same   may  be 
invested,  and  pay  the  same,  or  the   residue  thereof,  to  said  only 
child  or  divide  the  same   among  said  children  in  such  shares  or 
proportions  as   their  parents  or  the  survivor  of  them  may  appoint 
by  any  writing  under  their,  his,   or  her   hand,   and   failing  such 
appointment,   equally   between   them:    And   in   the   event   of  any  iwueofprc 
of  said   children   dying  before  the   said   period   of  payment  leav-  cwiden-^ 
ing  lawful  issue,  such  issue  shall  be  entitled  equally  among  them  parent's 
to    the    share    to   which   their   parent    would    have   been   entitled 
if  alive ;  And  in  the  event  of  any  of  such  children  dying  before 
the  said  period  of  payment  without  leaving  lawful  issue,  his  or  her 
share  in  the  trust  funds,  or  residue  thereof,  so  far  as  not  antici- 
pated or  paid,  shall   fall   to   and   be  divided  equally,  per  stirpes, 
among  the  survivors  or  survivor  of  said  children,  and  the  lawful 
issue  of  any  of  them  who  may  have  predeceased  leaving  issue,  such 


(a)  See  Maiiland^s  Trs.  v.  APDiarmid,  1861,  23  D.  732,  and  Laicri^s  Ttb,  v. 
LawrU,  1905,  7  F.  910. 
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issue  being  entitled  equally  among  them  to  the  proportion  of  such 

accruing  share  to  which  their  parent  would  have  been  entitled  if 

alive,  in  the  same  manner  as  is  hereinbefore  provided  with  reference 

fematochu.  ^^  ^"^^  parents'  original  share:  Declaring  that  the  whole  provi- 

excTaidT^of  B^ons  hereby  made,  so  far  as  in  favour  of  or  descending  upon  females, 

iK.^i^*'    shall  be  exclusive  of  the  right  of  administration  of  any  husbands 

they  may  marry,  and  shall  not  be  affectable  by  the  debts  or  deeds  of 

If  no  child-  such  husbands,  or  the   diligence  of  their  creditors:  And  further 

renorluue  '  o 

pSrtidJau.  DECLARING  that  if  there  shall  be  no  children  of  the  said  intended 

discbMU"    marriage,  or  no  children  other  than  the  heir  entitled  at  the  time  to 

required,      succeed   to   the   Said   entailed  lands  and   estate,   or  if  the  whole 

children    entitled    to    participate    in    said     provision     shall     die 

before  attaining  majority  or  marrying  as  aforesaid  or  before  the  said 

A,  without  leaving  lawful  issue,   then  the  said  trustees  shall   be 

entitled  and  bound,  if  so  required  by  tlie  heir  in  possession  for  the 

time,  or  entitled  to  succeed  to  the  said  A  in  the  said  lands  and 

estate,  to  execute  a  discharge  or  discharges  of  the  foregoing  provision, 

and  to  disburden  thereof  the  whole  of  the  foregoing  lands  and  others 

Powers  of     hereby  disponed  in  security :  And  for  carrying  out  the  purposes  of 

"'  ^  '      the  trust  hereby  constituted,  the  said  A  hereby  declares  that  the  said 

trustees  shall  have  power  at  any  time  after  the  term  of  payment  of 

the  said  principal  sum,  to  call  up  and  invest  the  same  in  or  upon  all 

or  any  of  the  subjects  or  securities  following,  in  addition  to  any  other 

subjects  or  securities  in  which  by  law  trustees  now  have   or  may 

hereafter  obtain  power  to  invest  trust  funds,  viz. : — [^Here  inseH  pro- 

rnsion  as  to  investments  and  the   clauses  declaring   the  powers 

confei^red  on  the  trustees.] 

In  this  form  it  is  assumed  that  the  estate  thi^s  burdened  with  a  pro- 
vision for  the  younger  children  has  been  destined  to  the  heir  of  the 
marriage.  Where  no  such  destination  of  the  estate  has  been  made,  the 
trustees  will  be  directed  to  apply  the  provisions  for  the  benefit  of  the 
whole  children  of  the  marriage,  with  a  oeclaration  that  the  child  succeed- 
ing to  the  estate  by  any  disposition  or  settlement  of  the  father,  or  by 
operation  of  law,  shall  be  bound,  on  his  so  succeeding,  to  renounce  his 
share  of  the  provision,  which  shall  thereupon,  as  the  parties  may  desire, 
either  accresce  to  the  remaining  child  or  children,  or  go  to  diminish  the 
total  amount  with  which  the  estate  is  thus  burdened.  In  the  case  of  a 
destination  of  the  estate  to  the  heir  of  the  marriage,  power  may  also  be 
reserved  to  burden  it  \vith  an  addition  to  the  provision  settled  for  behoof 
of  the  younger  children. 

The  bond  in  favour  of  the  trustees  instead  of  being  incorporated  with 
the  contract  may  be  executed  separately,  and  in  that  case  the  reference  to 
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it  in  the  contract,  preliminary  to  the  introduction  of  the  trust  purposes, 
may  be  as  follows  : — 

And  WHEREAS  the  said  A  has  of  even  date  with  the  execution  of  separate 

_^  ,  Bond  and 

these  presents  granted  a  Bond  and  Disposition  in  Security  over  said  pijvoai^on 

lands  and  estate  for  the  sum  of  £  sterling,  payable  at  the 

first  term  of  Whitsunday  or  Martinmas  after  his  death,  with  interest 

and  penalties  as  therein  mentioned,  in  favour  of  (here  insert  the 

names  and  designations  of  the  trustees),  and  the  survivors  and 

survivor,  acceptors  and  acceptor  of  them,  the  majority  of  the  surviving 

and  accepting  trustees,  original  and  assumed,  in  Great  Britain  for 

the  time  being  always  a  quorum  (the  whole  of  the  foresaid  trustees 

and  their  quorum  being  hereinafter  designed  and  referred  to  as  "  the 

said  trustees");  but  in  trust  always  for  the  ends,  uses,  and  purposes, 

to  be  herein  set  forth  with  regard  to  said  sum :  Therefore  it  is 

hereby  declared  that  the  said  trustees  shall  hold  and  apply  the 

foresaid  principal  sum  of  £  ,  or  any  other  securities,  funds, 

or  subjects  upon  which  the  same  may  be  invested,  or  which  may  be 

acquired  in  lieu  thereof,  in  terms  of  the  powers  hereinafter  conferred 

on  them,  and   the  interest   or  annual  proceeds  of  the  same,  for 

the  purposes  following,  viz.: — (here  insert  the  trust  purposes  as 

before). 


8.  Contract  of  Marriagrey  with  Convey ance  to  Trustees,  where  the 
Husband's  Estate  consists  in  part  of  Heritable  Securities, 
where  the  Wife's  Property  is  not  yet  realised,  and  where  the 
Children  are  to  share  equally  in  their  Par&ats'  Means, 

It    is    MATRIMONIALLY    CONTRACTED    and    AGREED   between    the  IndaoUye 

parties  following,  viz. : — A  (designation),  of  the  first  part,  and  B  (  full 
name),  daughter  of  E  (designation),  with  the  special  advice  and  con- 
sent of  her  said  father,  and  the  said  E  for  himself,  and  as  taking 
burden  on  him  for  his  said  daughter,  of  the  second  part,  in  manner 
following ;  That  is  to  say,  the  said  A  and  B  have  accepted  and 
hereby  accept  of  each  other  for  lawful  spouses,  and  promise  to 
solemnise  their  marriage  in  proper  form  with  all  convenient  speed : 
In  contemplation  of  which  marriage  the  said  A  hereby  assigns  and 

CONVEYS,  [Here  take  in,  if  desired,  the  provisions  of  furniture 
JUR.  s.— I.  47 
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Obligation  oTid  of  mo^mvngB  and  interim  aliment  given  in  style  1] :  And 
ISi'cwid-  ^'^^THER,  the  said  A  binds  and  obliges  himself  to  settle  and 
^^'  SECURE  the  sum  of  £  sterling  for  behoof  of  the  said  B  and 

the  child  or  children  to  be  bom  of  said  intended  marriage  for  their 
respective  interests  as  after-mentioned,  and  for  that  end  to  pay  to  L, 
S  Km*??*  M,  and  N  {nayne  and  design  tm8tee8)y  as  trustees,  and  the  acceptors 
tnutaM.  ^j.  acceptor,  and  survivors  and  last  survivor  of  them,  and  such  other 
person  or  persons  as  may  be  assumed  to  act  in  the  trust  hereby  con- 
stituted, and  to  the  heir-male  of  the  last  surviving  acceptor,  the 
majority  of  the  trustees  alive  and  accepting  and  resident  within 
Great  Britain  for  the  time  being  always  a  quorum  (the  whole  of  said 
trustees  and  their  foresaids  or  quorum  being  throughout  these 
presents  denominated  "the  said  trustees''),  in  trust,  for  the  ends 
uses,  and  purposes,  and  with  and  under  the  powers,  conditions,  and 
declarations  after  written,  the  sum  of  £  sterling  at  the  first 

term  of  Whitsunday  or  Martinmas  which  shall  happen  six  months 
after  the  death  of  him  the  said  A,  with  interest  at  the  rate  of  five 
ParpoMt:  pounds  per  centum  per  annum  from  the  said  term  till  payment :  And 
her*ufei'*°*  ^^  ^^  hereby  declared  that  in  the  event  of  the  said  A  predeceasing 
the  said  B,  the  said  trustees  shall  pay  to  her  the  annual  interest  and 
revenue  that  shall  arise  upon  the  said  sum  of  £  from  and 

after  the  date  when  said  sum  shall  become  payable,  and  during  her 
life,  but  under  the  burden  and  condition  always  of  providing  suitable 
aliment  and  education  for  the  child  or  children  to  be  bom  of  the  said 
intended  marriage,  in  so  far  as  the  same  shall  not  be  satisfied  by  the 
Baatriction  provisions  in  their  fiEivour  hereinafter  specified :  And  also  with  this 

in  0y6iit  of_,, 

widow's      condition,  that  in  the  event  of  the  said  B  entering  into  a  second 
■»"*•««•     marriage,  and  of  there  being  a  child   or  children  of   the  present 
marriage  or  their  lawful  issue  then  alive,  the  liferent  right  before 
given  shall  be  restricted  to  the  extent  of  one-half,  and  that  one-half 
of  the  before-mentioned  capital  sum  of  £  and  the  revenue 

arising  therefrom  shall  be  held  and  applied  as  after-mentioned 
by  the  said  trustees  for  behoof  of  said  child  or  children  and 
their  issue,  or  paid  over  to  other  trustees  for  their  behoof, 
who  shall  hold  and  apply  the  same  for  their  behoof  in  the 
manner  hereinafter  provided  with  regard  to  the  means  derived 
through  the  said  B :  And  on  the  death  of  the  survivor  of  the  said 
A  and  B,  and  in  the  event  of  there  being  one  or  more  children  of  the 
said  intended  marriage,  or  their  lawful  issue,  then  alive,  the  said 


ANTENUPTIAL  CONTRACTS  WHERE  TRUST  CREATED   739 

trufitees   shall   apply  the  interest  or  annual  proceeds  of  said  sum 
•of  £  (or  half  thereof,  if  such  amount  only  shall  be  then 

in  their  hands),  for  behoof  of  said  child  or  children  or  their  said  issue, 
until  their  majority  or  marriage  as  after-mentioned,  and  they  shall 
hold  the  fee  or  capital  thereof  for  behoof  of  such  child  or  children 
and  their  said  issue,  and  pay  over  the  same  at  the  time  and  in  the 
manner   hereinafter  provided  with  regard   to   the  means  derived 
through  the  said  B :  And  in  security  of  the  before-written  pro-  conTeyaDoe 
visions  the  said  A  hereby    assigns,  dispones,  and  conveys,  and  of  heritable 
BINDS  and  OBLIGES  himself  to  assign,  dispone,  and  convey  by  separate  »nd  policy 
deeds  if  necessary,  to  the  said  L,  M,  and  N,  as  trustees  foresaid  {^^^"{7. 
and  their   assignees   {In  the  First  place)  a  Bond  and  Disposition 
in  Security  dated  the  day  of  ,  and  recorded 

as  after-mentioned,  for  the  sum  of  £  sterling,  granted  by 

0  (designation)  in  favour  of  the  said  A,  with  interest  from  the 

day  of  :  And  also  All  and  Whole  (here 

describe  or  validly  refer  to  the  lands  contained  in  the  Bond  and 
Disposition  in  Security,  and  real  burdens,  conditions,  Jkc, 
at/ready  constituted,  if  any),  all  as  specified  and  described  in 
the  said  Bond  and  Disposition  in  Security,  which  is  recorded 
in  {specify  Register  of  Basing  in  which  the  Bond  is  recorded) 
on  the  day  of  ,  19     :  And  {In  the  Second 

place)  All  and  Whole  a  Certificate  or  Policy  of  Assurance 
effected  on  the  life  of  him  the  said  A,  with  the  Insurance 

Company,  numbered  and  dated  ,  for  the  sum  of  £ 

sterling,  with  the  whole  sums  therein  contained  or  to  become  due 
and  payable  under  the  same,  and  whole  consequents  thereof,  with 
full  power  to  the  said  trustees  to  uplift,  receive,  and  discharge  or 
assign  the  same,  or  any  part  thereof,  and  to  grant  all  writings 
necessary  or  proper  in  the  premises :  And  the  said  A  hereby  binds  Husband  to 

-  keep  policy 

and  obliges  himself  strictly  to  observe  and  fulfil  the  whole  terms  in  fom. 
and  conditions  necessary  to  keep  the  said  policy  in  force,  and  for 
that  purpose  duly  and  punctually  to  pay  the  annual  premium  (and 
additional  premium  if  any)  thereof,  during  his  life,  and  to  exhibit 
the  receipts  to  the  said  trustees  when  required,  within  one  month 
from  the  time  when  the  same  shall  be  payable :  Declaring  that  in 
the  event  of  said  payments  not  being  duly  made,  the  said  trustees 
shall  have  right  but  shall  not  be  bound  to  pay  said  premiums  or 
additional  premiums  out  of  the  funds  under  their  charge,  or  them- 
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selves  to  advance  the  same  and  charge  the  said  A  with  the  amount 

of  such  advances,  and  interest  thereon  at  5  per  cent  per  annum 

ttoS  b**hi*m  ^^^  repaid :  And  the  said  A  hereby  renounces  and  discharges 

ftdmS^ttam.  ^^^    right    of    administration    in    relation    to    the    whole    estate 

*'^"-  and  eflfects  now  owing  and  belonging,  or  which  may  be  owing 

and  belonging  to  the  said  6  during  the  subsistence  of  the  present 

marriage,  and  provides  and  declares  that  the  same  shall  be  and 

remain  a  separate  estate  in  her  person,  or  in  the  person  of  such 

Proyidoni   trustecs  or  othors  as  she  may   appoint:    And  the  said  A  further 

in  f  •Toor  of  ./        X  i 

Jjj^]^^  ^  declares  that  the  provisions  hereby  made  in  favour  of  the  said 
iSni3^y,Ac  ^  ^^  ^^^^  ^^^  above  any  annuity  to  which  she  may  become 
Aooepunoe  entitled  as  his  widow   if  she  survive   him :    Which    provisions 

by  wife  of 

jjwrwoiii    the  said  B  hereby  accepts  in  full  satisfaction  of  all  terce  of  lands, 

f^Tonr.       legal  share  of  moveables,  and  every  other  thing  that  she  jure  rdictce 

or  otherwise  could  ask  or  claim  from  the  said  A,  his  heirs,  or  repre- 

obiigaUoB    sentatives  whomsoever:  Moreover,  the  said  A  hereby  binds  and 

bj  hiubftnd 

and^uo!"  ^^^'^^^  himself,  and  his  heirs,  executors,  and  representatives  whom- 

chudren.     gocver,  to  maintain  and  educate  the  child  or  children  to  be  bom  of 

said  intended  marriage  in  a  manner  suitable  to  their  station  in  life, 

until  the  sons  attain  majority,  and  the  daughters  attain  majority  or 

be  married,  or  until  the  provisions  in  their  favour  contained  in  this 

settiament    Contract  shall  become  payable :  For  which  causes,  and  on  the 

Jjigj         other  part,  the  said  B,  with  the  special  advice  and  consent  of 

coiiTeyanoe  the  Said  E,  hereby  assigns  and  dispones,  and  binds  and  obliges 

to  tnittoci- 

herself  to  assign,  dispone,  and  make  over,  by  separate  deeds, 
if  necessary,  to  and  in  favour  of  the  said  L,  M,  and  N,  as 
trustees  (repeat  deatiifiation,  &c.^  as  on  p,  738),  All  and  Sundry 
the  whole  property  and  effects,  heritable  and  moveable,  real  and 
personal,  now  belonging  to  her,  or  which  shall  pertain  and  become 
owing  to  her  during  the  subsistence  of  said  intended  marriage 
(//,  for  any  reason,  a  special  conveyance  he  desired,  this  Tnay 
obugation    hc  added,  as  in  Form  1):  And  the  said  E  hereby  binds  and 

by  father  of  i  •       i     •  .1  1 

lady.  OBLIGES    HIMSELF,  his    heirs,   ezecutors,    and    successors   whomso- 

ever, within  six  months  after  his  death,  or  as  soon  thereafter  as 
his  means  and  estate  can  be  conveniently  realised  and  divided,  to 
pay  to  the  said  trustees  an  equal  share  with  his  remaining  children 
(or  o^  may  he  desired)  of  the  means  and  estate  which  shall  be  left 
by  him  or  which  shall  then  become  payable,  and  to  grant  at  the 
expense  of  the  present  trust  all  deeds  or  writings  which  may  be 
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necessary  to  implement  this  obligation :  But  declaring  always,  as 

it  is  hereby  provided  and  declared,  that  the  means  and  estate  of  the 

said  B  hereinbefore  assigned  shall  be  held  by  the  said  trustees  in  parpoMt  of 

trust  for  the  uses  and  purposes,  and  with  and  under  the  powers, 

conditions,  and  declarations  after  specified,  viz.: — (First)  The  said (i) Pjyjnent 

trustees,  after  meeting  the  expenses  of  the  present  trust,  shall,  during  JJfJJJJg 

the  subsistence  of  said  intended  marriage,  pay  to  the  said  B  out '**'*  °'**"*^' 

of  the  readiest  income  of  said   means  and  estate  so  soon  as  the 

same   shall    come   into   their  hands,  the   sum   of  £ 

sterling  yearly  for    her  own  private  use,  free   from   the  right  of 

administration  or  otherwise  of  her  said  husband,  for  which   sum 

the  receipt  of  the  said  B  herself  shall  be  a  sufficient  discharge. 

(Second)  The  said  trustees  shall  pay  over  to  the  spouses  and  the  (<)  B«n»in- 

survivor  of  them  the  remainder  of  said  income  for  the  alimentarv*^^***^*^ 

liferent  use  allenarly  of  themselves  and  the  survivor,  subject  always 

to   restriction   as  after-mentioned;   And    declaring   that   in   the 

event  of  the  insolvency  or  bankruptcy  of  the  said  A,  the  whole  of 

said  income  shall  be  payable  to  the  said  B  on  her  sole  receipt,  free 

from   the  debts,  engagements,   and  control,  and   exclusive  of  the 

right  of  administration  or  otherwise  of  her  said  husband,  and  the  Trantees  to 

.  hold  fee  for 

said  trustees  shall  hold  the  fee  or  capital  of  said  estate  for  behoof  of  ^^^^'n'^- 
and  shall  pay  the  same  to  such  child  or  children  as  shall  be  alive  at 
the  death  of  the  longest  liver  of  the  spouses,  and  shall,  being  sons, 
attain  majority,  or,  being  daughters,  shall  attain  majority  or  marry 
(whichever  of  these  events  shall  first  happen),  jointly  with  the  issue  per 
stirpes  of  any  child  or  children  who  shall  not  be  then  alive  or  shall  die 
without  attaining  majority :  Declaring  that  said  provisions  in  favour  Tem  of 
of  children  and  their  issue  shall  not  (except  in  the  case  after-men- 
tioned) become  vested  interests  until  the  terms  of  payment  above- 
mentioned.      (Third)  After   the  death  of  either  of  said  spouses,  (s)  in  case 

,-  /»!•  ••  1  .of  Bubee- 

in  the  event  of  the  survivor  entering  into  a  subsequent  marriage  qaeotmftr- 
while  a  child  or  children  of  the  present  marriage  or  their  lawful  cwidiwi  of 
issue  survive,  the  alimentary  liferent  immediately  hereinbefore  pro-  SSSction 
vided  in  favour  of  said  spouse  shall  forthwith  be  restricted  to  the  °'  "'"•"** 
extent  of  one-half,  and  the  capital  sums  contributed  or  to  be  con- 
tributed by  or  on  behalf  of  the  said  B,  and  revenue  arising  there- 
from, shall,  to  the  extent  of  one-half,  forthwith  be  held  and  applied 
directly  by  the  said  trustees  for  behoof  of  said  child  or  children  and 
their  lawful  issue,  or  paid  over  to  trustees  for  their  behoof,  who  shall 
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one 
cap! 
oerUtn 
evente. 


(4)  Whole 
children  to 
share 
equallf. 


Pajmentto  hold  and  apply  the  same  for  these  purposes:  Declaring  that  the 

children  of  , 

i-haif  of   annual  income  shall  be  applied,  at  the  discretion  of  the  trustees,  for 

italin  *^*  ' 

the  education  and  aliment  of  such  child  or  children  and  issue,  until 
they  attain  majority  if  sons,  and  if  daughters,  until  they  attain 
majority  or  be  married,  whichever  of  these  events  shall  first 
happen ;  and  on  their  attaining  majority,  if  sons,  and  if  daughters, 
on  their  attaining  majority  or  being  married,  the  capital  of  such 
half,  and  also  of  the  provision  before-mentioned,  made  in  such 
event  by  the  said  A,  shall,  notwithstanding  the  provisions  above 
written,  be  payable  to  them  respectively  and  without  awaiting 
the  decease  of  their  surviving  parent,  and  in  the  event  of  any 
child  dying  before  acquiring  a  vested  interest  therein  leaving 
issue,  the  share,  original  and  accruing,  to  which  he  would  have 
been  entitled,  shall  be  paid  to  such  issue  or  their  guardians. 
{Fourth)  It  is  hereby  provided  and  declared  that  the  whole 
children  to  be  born  of  the  present  marriage  shall  be  entitled  to 
share  equally  in  the  fee  of  the  means  and  estate  contributed  by 
or  on  behalf  of  both  parents,  and  that  the  lawful  issue  of  such  child 
or  children  as  may  have  predeceased  the  terms  of  payment  above 
specified,  shall  in  all  cases  be  entitled  to  receive  equally  among  them 
ifliaeofpre- the  share  or  shares,  both  original  and  accrescing,  which  would  have 

deceaeinff 

chudren  to  fallen  to  their  deceased  parent  had  he  or  she  survived  and  attained 

receive  ... 

«i«^y  ^^  majority  as  aforesaid,  and  that  the  shares  of  the  whole  provisions 
^Ujjjt.,  under  these  presents  falling  to  such  of  the  issue  of  said  child  or 
shM*  f  children  as  may  be  in  minority  shall  be  payable  to  his  or  her  legal 
S*chiid?en*  g^a^dians :  With  power  to  the  said  trustees  to  advance  such  portions 
JJiiSfi^l^  of  the  trust  capital  as  they  may  think  proper  for  the  education  or 
outfit  in  life  of  any  of  said  children  or  their  issue,  notwithstanding 
that  the  term  of  payment  of  such  child's  share  may  not  have 
arrived,  provided  always  that  during  the  lifetime  of  the  said  A 
and  B  or  the  survivor  of  them,  their,  his,  or  her  consent  to  such 
PxoTisiona    sdvance  shall  be  first  obtained  in  writing :  And  it  is  further  hereby 

to  females 

to  be  ex-      PROVIDED  and  DECLARED  that  the  wholo  provisions  in  this  contract 

cltuiTe  of  ^ 

righto***^*  conceived  in  favour  of  females  shall  be  exclusive  of  the  right  of 
administration  of  husbands,  and  of  the  debts  and  deeds  of  such 
husbands,  or  of  any  diligence  and  execution  competent  to  follow 
thereon ;  and  {Lastly)  In  the  event  of  the  dissolution  of  the  present 
marriage  by  the  predecease  of  either  spouse  without  a  child  being 
bom  of  the  same,  or  in  the  event  of  a  child  or  children  existing. 


Power  to 
troatees  to 
advance 
portion  of 
capital. 
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but  of  such  child  or  children  and  their  issue  all  predeceasing  the 
sutrivor  of  such  spouses,  or  of  such  child  or  children  dying 
without  attaining  majority  or  without  marrying  as  aforesaid,  and 
without  leaving  issue,  the  trust  hereby  created  in  reference  to 
the  means  and  estate  of  such  surviving  spouse  shall,  upon  the 
execution  by  him  or  her  of  a  declaration  to  that  effect,  cease 
and  determine,  and  the  said  trustees  shall,  at  the  expense  of  such 
surviving  spouse,  reconvey  and  pay  over  such  means  and  estate 
to  him  or  to  such  person  or  persons  as  would  have  been  his  or  her 
heirs  in  moveables  had  'he  or  she  died  unmarried,  or  in  such  manner 
as  he  or  she  may  direct.  [Here  insert  a  clause  excluding  children* s 
legitim,  and  clauses  as  to  the  powers  of  the  trustees  as  given  in  the 
preceding  forms,  consent  to  registration,  and  testing  clavse.] 


SECTION  III 

DEEDS  SECURING  PROVISIONS  TO  THE  WIFE  AND 
CHILDREN  WHERE  THERE  HAS  BEEN  NO  ANTE- 
NUPTIAL CONTRACT  BETWEEN  THE  PARTIES 


1.  Marriage  Articles. 

Where  from  the  circumstances  of  the  parties,  or  from  the  state  of  the 
titles  to  the  husband's  estate  (e.g.,  where  his  title  is  not  completed,  or  his 
right  is  the  subject  of  litigation),  it  is  not  possible  or  expedient  to  execute 
a  regular  contract  at  the  time  of  the  marriage.  Marriage  Articles  (con- 
taining an  obligation  to  complete  a  title  withm  a  specified  period,  or  an 
obligation  to  produce  the  title-deeds  before  men  of  business  and  execute 
settlements  in  terms  agreed  on)  may  be  used.  The  following  form  may 
be  used : — 

It  is  MATRIMONIALLY  CONTRACTED  and  AGREED  between  the 
parties  following,  viz.: — A  (designation),  on  the  on£  part,  and  B 
(designationX  on  the  other  part :  That  is  to  say,  the  said  A  and  B 
have  accepted  each  other  for  lawful  spouses,  and  oblige  themselves 
to  solemnise  their  marriage  in  usual  form,  with  all  convenient  speed : 
In  contemplation  of  which  marriage  the  said  parties  have  agreed 
upon   the  following  Articles,   and    oblige  themselves  respectively. 
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within  one  year  {or  such  other  tiine  as  may  be  deemed  sufficient) 
from  this  date,  to  enter  into  a  full  and  articulate  contract  of  marriage 
containing  all  usual  and  necessary  clauses  for  making  the  said 
Articles  effectual:  And  which  Articles  so  agreed  upon  are  as 
follows,  viz. : — 

The  Articles  may  proceed  in  this  order : — (1)  Obligation  by  the  hus- 
band's father  {who  will  in  such  cases,  of  course,  be  a  party  to  the  Articles) 
to  dispone  certain  lands  to  the  husband  and  the  heirs  of  the  marriage, 
or  by  the  husband  himself  if  in  possession  of  the  estate ;  (2)  Obligation 
by  the  husband  to  complete  the  necessary  titl^  &c. ;  (3)  Obligation  to 
provide  the  wife  in  a  liferent  annuity,  and  to  provide  an  allowance  for 
mournings  and  interim  aliment ;  (4)  Provision  to  the  younger  children  of 
the  marriage,  and  a  declaration  that  the  provisions  to  the  wife  and  children 
shall  be  in  full  of  their  legal  claims ;  (5)  Obligation  by  the  wife  with 
reference  to  the  settlement  of  her  estate ;  (6)  Clause  providing  that 
execution  shall  pass  at  the  instance  of  the  parties  named  in  the  Articles  ; 
and  (7)  and  (8)  Clause  of  registration  for  preservation  and  execution,  and 
testing  clause. 


2.  Postnuptial  Contract  wliere  tliere  are  no  Children  of  the  Mar- 
riage,  and  where  the  Age  of  the  Wife  exclvdes  the  likelihood 
of  any  being  bom. 

1.  Inductive  Clause. 

It  is  contracted,  agreed,  and  matrimonially  ended  between 
A  and  B,  his  spouse,  on  the  one  and  on  the  other  part,  in  manner 
following :  THAT  is  TO  say,  the  said  A  and  B,  CONSIDERING  that  no 
contract  was  executed  and  completed  between  them  prior  to  their 
marriage,  which  took  place  on  the  day  of  ,  19     , 

have,  to  supply  the  want  thereof,  resolved  and  agreed  to  execute 
these  presents  in  manner  underwritten  :  That  is  to  say, 

2.  Mutual  Conveyance  of  Liferent. 

The  said  A  and  B,  for  the  love,  favour,  and  affection  they  bear 
to  each  other,  and  for  other  good  causes,  do  hereby  mutually  and 
with  joint  advice  and  consent  GIVE,  grant,  assign,  and  dispone, 
each  of  them  to  the  other,  in  case  of  his  or  her  survivance,  in  liferent 
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for  his  or  her  liferent  use  only,  All  and  Sundry  lands  and  other 
heritable  subjects,  and  generally  the  whole  means  and  estate,  herit- 
able and  moveable,  real  and  persona],  of  whatever  kind  and  wherever 
situated,  pertaining  and  belonging,  or  due  and  addebted,  or  that 
shall  pertain  and  belong  or  be  due  and  addebted  to  them,  or  cither 
of  them,  at  the  dissolution  of  the  said  marriage,  excepting  as  after 
written  ;  with  the  whole  writs  and  instructions  thereof. 


3.  Provision  for  the  case  of  there  being  mo  Children, 

And  FURTHER,  it  is  hereby  agreed  on  between  the  said  parties, 
that  as  there  is  no  issue  of  the  marriage,  the  whole  heritable  and 
moveable  property  and  estate  before-mentioned,  now  belonging  and 
due  and  addebted,  or  that  may  belong  and  be  due  and  addebted  to 
them,  or  either  of  them,  at  the  death  of  the  predeceaser,  shall,  at 
and  upon  the  dissolution  of  the  said  marriage  by  the  death  of  either 
of  the  said  parties,  be  divided  into  three  equal  parts,  subject  to  the 
liferent  above  provided,  two  whereof  shall  be  the  property  of  and 
shall  fall  and  belong  to  the  husband,  his  heirs  and  executors,  and 
may  be  disposed  of  by  him  as  he  may  think  proper ;  and  the  remain- 
ing third  shall  be  the  property  of  and  shall  fall  and  belong  to  the 
wife,  her  heirs  and  executors,  and  may  be  disposed  of  by  her  at 
pleasure :  Reserving  always  to  the  survivor  his  or  her  liferent  of 
the  share  descendible  to  the  heirs,  executors,  or  representatives  of 
the  predeceaser,  in  virtue  of  the  conveyance  above  written :  And' 
the  said  A  and  B  do  therefore  accordingly,  severally,  and  with  joint 
advice  and  consent,  DISPONE  and  assign  the  whole  heritable  and 
moveable  property  and  estate,  as  said  is,  each  of  them  to  the  other, 
their  heirs,  executors,  and  assignees,  agreeably  to  the  proportions 
above-mentioned,  viz. — two  third  parts  to  the  said  A,  and  his  heirs, 
executors,  and  assignees,  and  one  third  part  to  the  said  B,  and  her 
heirs,  executors,  and  assignees,  reserving  as  aforesaid,  and  also 
excepting  as  after  written  ;  with  the  whole  dispositions  and  assigna- 
tions, and  all  other  writs  and  evidents  whatever  of  and  concerning 
the  said  heritable  subjects,  and  whole  clauses  therein  contained;  And 
ALSO  the  whole  bonds,  bills,  and  other  documents  and  instructions 
of  the  said  moveable  property ;  and  that  according  to  the  interests 
of  the  said  disponees  as  aforesaid:  With  power  to  the  survivor 
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of  the  said  spoases,  and  to  the  heirs  or  assignees  respectively  of 
the  said  parties  after  the  death  of  the  survivor  of  the  said 
spouses,  to  enter  into  possession  of  and  intromit  with,  use  and 
dispose  of,  uplift,  and  receive  the  shares  of  the  premises  in  which 
they  may  be  respectively  interested  in  liferent  and  fee,  as  said  is, 
and,  if  necessary,  to  pursue  therefor,  to  grant  assignations,  con- 
veyances, and  discharges  thereof,  which  shall  be  sufficient  to  the 
receivers,  and  generally  to  do  ever3rthing  else  with  regard  to  the 
premises  disponed  as  aforesaid  which  either  or  both  of  the  said 
spouses  could  have  done  in  his,  her,  or  their  own  lifetime :  Which 
dispositions  and  assignations  above  written  the  said  parties  BIND 
and  OBLIGE  themselves,  aud  their  respective  heirs,  executors,  and 
successors,  to  warrant  from  all  £Bu;ts  and  deeds  done  or  to  be  done 
by  either  of  them  respectively  in  prejudice  thereo£ 


4.  Dispensation  with  Delivery. 

And  it  is  hereby  further  expressly  provided  and  declared 
that  these  presents  shall  be  in  all  respects  valid  and  effectual, 
although  the  same  shall  be  found  in  the  custody  of  the  predeceaser 
of  the  said  spouses  at  the  time  of  his  or  her  decease,  or  in  the  hands 
of  any  third  person  for  the  behoof  of  the  said  parties,  in  the  same 
manner  as  if  found  in  the  survivor's  custody ;  wheceanent,  and  with 
all  objections,  nullities,  and  imperfections  of  any  kind  whatever  that 
might  be  in  any  manner  alleged  against  these  presents,  the  said 
parties  have  dispensed  and  do  hereby  dispense  for  ever.  [Here  insert 
an  acceptance  by  the  husband  and  wife  of  the  provisions  as  in  full 
of  their  legal  claims,  as  in  Form  1,  supra,  p.  705,  and  conclude  with 
clause  of  registration  and  testing  clause.] 


3.  Mutual  Declaration  by  Married  Persons  in  terms  of  sec,  4  of 
the  Married  Woman's  Property  (Scotland)  Act,  1881. 

We,  a  and  B,  spouses,  considering  that  we  were  married  on 
the  day  of  ,  and  that  no  antenuptial  marriage 

settlement  was  entered  into  by  us ;  that  I,  the  said  B,  was  at  the 
date  of  our  marriage  possessed  of  money  and  securities  amounting  to 
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^  ,  which  sum  is  now  invested  in  my  name  as  follows — viz. 

[}tere  specify] :  And  further  considering  that  we  desire  to  avail 
ourselves  of  the  power  conferred  by  sec.  4  of  the  Married  Women's 
Property  (Scotland)  Act,  1881 :  Therefore  we  hereby,  with  mutual 
advice  and  consent,  declare  that  the  funds  and  property  before- 
mentioned  of  me,  the  said  B  [or  if  part  only  is  to  be  brought  under 
the  Act,  specify  such  part],  and  also  all  other  personal  estate  which 
shall  hereafter  be  acquired  by  or  come  to  belong  to  me,  the  said  B, 
during  the  subsistence  of  said  marriage,  including  rents  of  heritable 
estate  now  belonging  or  which  may  belong  to  me  during  the 
marriage,  shall  be  regulated  by  the  foresaid  Act,  and  shall  in  all 
respects  be  subject  to  the  provisions  thereof:  And  we  consent  to 
this  deed  being  registered  and  advertised  in  terms  of  sec.  4  of  the 
said  Act. — In  witness  whereof,  &c. 


Form  of  Notice  for  Edinburgh  Gazette  and  Local  Newspapers 
prescribed  by  sec,  4  of  tlie  above  Act,  being  in  the  terTUs  of 
Schedule  to  the  Act 

Notice  is  hereby  given  that  on  the  day  of 

a  deed  by  A  {designation),  and  B,  his  wife,  has  been  registered  in 
the  Register  of  in  terms  of  the  Married  Women's  Property 

(Scotland)  Act,  1881. 

A.  B.,  W.S.,  Edinburgh, 


SECTION  IV 

SUPPLEMENTARY  DEEDS  CONNECTED  WITH  THE 

SUBJECT  OF  THIS  TITLE 

1.  Bond  of  Annuity  to  a  Lady  under  Treaty  of  Marriage^  and 

Obligation  to  execute  a  regular  Contract, 

When  the  wife's  part  of  the  contract  cannot  be  adjusted  immedi- 
ately, or  when  no  tocher  or  other  counterpart  is  to  be  exacted  by  the 
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husband,  the  following  bond  of  annuity^  containing  a  proAOsion  to  her, 
and  an  interim  eettlement  in  her  favour,  may  be  executed. 


(1)  ladaC' 
tlT6  cIaqm. 


(2)ProTl. 
don  of  Ml 
annaltT  to 
wifeftfter 
hatbftttd'i 
death. 


(8)  ProTl. 
▼lilon  of 
■nm  in  liea 

of  hOOM. 


(4)0bUga- 
Uon  by 
btisbAnd 
to  execute 
deeds  for 
Infefting 
wife  In  an 
estate  in 
secQiltf  of 
proTlslons. 


I,  A,  CONSIDERING  that  a  marriage  is  about  to  be  contracted 
between  me  and  B,  eldest  daughter  of  E ;  in  contemplation  of  which 
marriage,  and  until  the  necessary  settlements  be  executed  in  valid 
and  effectual  form,  I  have  resolved  to  grant  these  presents  in  her 
favour,  in  manner  after  written:  Therefore  I  bind  and  oblige 
myself,  my  heirs,  executors,  and  successors,  without  the  necessity  of 
discussing  them  in  their  order,  in  the  event  of  the  completion  of  the 
said  intended  marriage,  to  make  payment  to  the  said  B,  my  promised 
spouse,  of  a  free  yearly  annuity  of  £2000  sterling,  free  of  all  burdens 
and  deductions  whatever,  and  that  at  two  terms  in  the  year,  Martin- 
mas and  Whitsunday,  by  equal  portions  and  in  advance,  beginning 
the  first  term's  payment  of  said  annuity  at  the  first  term  of  Martin- 
mas or  Whitsunday  which  shall  happen  after  my  death  for  the  half- 
year  succeeding  the  said  term,  and  the  next  term's  payment  of  the 
said  annuity  at  the  next  term  of  Whitsunday  or  Martinmas  there- 
after, and  so  forth  half-yearly,  tertnly,  and  continually  during  all  the 
days  of  the  life  of  the  said  B,  with  the  interest,  at  the  rate  of  £b  per 
centum  per  annum,  of  each  term's  payment  of  said  annuity  during 
the  not-payment  thereof;  and  with  a  fifth  part  more  of  each  term's 
payment  of  liquidate  penalty  in  case  of  failure :  And  in  like  manner 
I  bind  and  oblige  myself  and  my  foresaids,  in  the  said  event,  to 
make  payment  to  the  said  B,  if  she  shall  survive  me,  during  all  the 
days  of  her  lifetime  after  my  decease,  of  the  sum  of  £  sterling 

yearly,  in  lieu  of  a  jointure  house,  and  that  likewise  at  the  said  two 
terms  in  the  year,  Martinmas  and  Whitsunday,  by  equal  portions, 
commencing  and  to  continue  payable  during  her  life,  and  with 
interest  and  penalty,  all  as  before  stipulated  in  relation  to  the 
annuity  above  provided  \lvere  insert  the  provisions  for  Ttwumings 
aiid  aliment,  and  any  other  provisions  intended  to  be  granted  to 
the  ivife;  for  the  forms  of  which,  as  well  as  of  any  coTiditions 
intended  to  be  imposed  in  the  event  of  a  second  marriage,  <iErc.,  see 
the  preceding  styles  of  this  Title] :  And,  lastly,  I  bind  and  oblige 
myself  and  my  foresaids,  within  months  after  the  solemnisa- 

tion of  the  said  intended  marriage,  to  execute,  in  the  terms  above 
specified,  and  to  the  satisfaction  of  the  said  E,  the  father  of  the  said 
B,  whom  failing,  of  her  eldest  brother  G,  a  full  and  effectual  contract, 
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and  all  other  deeds  necessary  for  validly  infefting  and  seising  the 
said  6  in  my  lands  and  estate  of  R,  lying  within  the  county  of  T,  in 
security  of  the  said  annuity  of  £  and  the  other  provisions 

before  written,  upliftable  out  of  the  said  lands  and  estate :  Declar- 
ing \here  inaeH  a  declaration  that  the  provisions  are  in  full  of  the 
wife's  legal  claims,  a  clause  for  execution  at  the  instance  of  third 
parties  foi'  the  wife's  behoof  and  a  clause  of  registration,  all  as  in 
Form  1,  supra,  p.  654,  et  seq,]. 


2.  Bond  of  Annuity  to  Wife  for  infefting  her  in  an  Annuity 

furth  of  the  Husband's  Estate, 

I,  A  (designation),  being  desirous  of  securing  a  suitable  provision  (i)Narmtive 
by  way  of  annuity  in  favour  of  B  {name),  my  wife,  in  case  she  shall  /2)proTi«ion 
survive  me,  do  hereby  provide  and  dispone  to  the  said  B,  during  2,SJ"****^ 
all  the  days  of  her  life  after  my  decease,  in  case  she  shall  survive  death" 
me,  a  free   liferent  annuity  or  jointure  of  £  sterling  per 

annum,  exempted  from  all  burdens  and  deductions  whatsoever 
(except  income-tax),  payable  to  her  at  two  terms  in  the  year,  Whit- 
sunday and  Martinmas,  by  equal  portions,  beginning  the  first  term's 
payment  thereof  at  the  first  of  these  terms  which  shall  happen  after 
my  decease  for  the  half-year  following,  and  so  forth  half-yearly  and 
termly  thereafter  in  advance  during  the  lifetime  of  my  said  wife, 
with  a  fifth  part  more  of  each  term's  payment  of  liquidate  penalty 
in  case  of  failure  in  the  punctual  payment  of  the  said  annuity,  and 
interest  of  the  said  annuity  at  the  rate  of  £5  per  centum  per  annum 
from  the  respective  terms  of  payment  thereof  during  the  not- 
payment,  furth  of  All  and  Whole  Qiere  describe  or  validly 
refer  to  the  lands  and  real  burdens,  conditions,  cfcc,  already 
constituted,  if  any),  or  furth  of  any  part  or  portion  thereof,  and 
readiest  rents,  profits,  and  duties  of  the  same :  And  further,  with-  (8)0bUffa- 

Uon  on 

out  prejudice  to  the  before- written  provision  for  payment  of  the  said  *>«^w^« 
annuity  out  of  the  lands  and  others   foresaid,  which  are   to  be  »«««»^<- 
primarily  liable  for  the  same,  I  bind  and  oblige  myself,  my  heirs, 
and  successors  and  representatives  whomsoever  subsidiarie,  for  pay- 
ment of  the  said  annuity  to  the  said  B  at  the  foresaid  terms,  and 
with  interest  and  penalty  as  before-mentioned :  And  I  assign  the  AnignatioB 

^  "^  of  writ*. 

writs  to  the  effect  of  maintaining  the  right  hereby  granted :  And 


u 


750  MATRIMONIAL   WRITS 

(4)  AHigBa.  I  ASSIGN  the  rents  in  so  far  as  necessary  to  satisfy  the  said  annuity, 

nnu.         as  the  same  shall  fall  due :  And  I  reserve  power  to  alter  or  revoke 

these  presents  at  any  time  of  my  life :  And  I  dispense  with  the 

delivery  hereof  during  my  life :  And  I  consent  to  registration  for 

preservation  and  execution. — In  witness  whereof,  &c. 

If  the  deed  is  granted  in  respect  of  there  having  been  no  previous 
contract  of  marriage,  the  narrative  clause  may  proceed  thus  : — 

Variation  in        I,  A  (designation),  CONSIDERING  that  no  Contract  of  Marriage 
daoae.        \^^  been  entered  into  between  me  and  B  (fall  name),  my  wife,  and 
that  I  am  desirous  to  secure  an  annuity  or  jointure  to  her  after  my 
death,  in  case  she  shall  survive  me :  Therefore,  &c.  (as  before). 

And  the  following  clause  may  be  introduced  immediately  before  the 
Assignation  of  Writs : — 

Which  annuity  or  jointure  of  £  is  hereby  declared  to  be 

in  full  satisfaction  to  my  said  wife  of  all  terce  of  lands,  ^'tw  reHcice, 

gj»'«^n  and  everything  else  which  she  could  claim  as  my  wife  by  or  through 

oMegai'""   °^y  decease,  in  case  she  shall  survive  me ;  all  which  rights  and  claims 

right*.        ^j^g  gj^- J  g  gjjj^j]  1^^  jjgjj  Y)j  acceptance  hereof  to  have  renounced  and 

discharged. 

Where deAd        If  the  deed  is  not  intended  to  be  testamentary,  the  clauses  reserving 
muaS!^.      power  of  revocation  and  dispensing  with  delivery  may  be  omitted,  a  clause 
of  warrandice  may  be  added,  and  the  wife  may  be  immediately  infeft. 

It  may  happen  that  the  wife  is  entitled  to  receive,  under  the 
Aberdeen  Act  (5  Geo.  IV.  cap.  87),  or  powers  contained  in  the  Entail, 
a  jointure  out  of  the  husband's  entailed  estate,  and  that  the  bond  for 
payment  of  the  annuity  out  of  the  fee-simple  estate  is  intended  only 
to  make  up  the  annuity  to  a  larger  amount  than  could  be  competently 
charged  upon  the  entailed  estate.  In  such  a  case  the  bond  over  the  fee- 
simple  estate  may  be  granted  in  the  above  form  for  the  whole  amount  of 
the  intended  annuity ;  and  the  following,  or  a  similar  clause,  varied  as  may 
be  necessary  in  the  circumstances,  may  be  inserted  in  the  form  of  the  bond 
of  annuity  given  above,  before  the  clause  of  Assignation  of  Writs,  viz. :  — 

Annuity  And  WHEREAS,   uudcr  the  Entail  Provisions  Act,  1824,  I  have 

wife  from     granted  for  am  about  to  Grant]  in  favour  of  the  said  B  a  Bond  of 

entailed         ©  L  o  J 

i"**Stid°^  Annuity  over  my  entailed  estates  of  X,  in  the  county  of  Y,  for  the 

▼Son!*'  **"*'  who^®  amount  with  which  I  am   entitled  under  the  said  Act  to 

charge  the  said  entailed  estates  in  her  favour,  it  is  hereby  provided 

and   declared  that  the   sums   which  shall  be  receivable  by  her 
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in  each  year  under  the  said  Bond  of  Annuity,  from  the  said 
entailed  estates  or  the  heirs  of  entail  therein,  shall  be  imputed 
pro  tanto  in  or  towards  payment  of  the  annuity  or  jointure  of 
£  sterling,  hereinbefore  provided  for  her ;  and  she  shall  be 

entitled  under  these  presents  only  to  an  annuity  of  such  an  amount 
as,  with  what  she  shall  receive  in  each  year  under  the  said  Bond 
of  Annuity,  will  make  up  to  her  an  annuity  of  £  sterling, 

free  of  all  burdens  and  deductions. 


8.  Bond  of  Provision  by  Proprietor  of  Entailed  Estate  in  favour 
of  Wife,  under  the  Entail  Provisions  Act,  1824. 

I,  A  (deaignation),  inBtitute  (or  heir)  of  entail  in  possession  of(i)Njn«- 
the  entailed  lands  and  estate  of  X,  situated  in  the  parisb  of  Y  and 
county  of  Z,  being  desirous  to  provide  by  way  of  annuity  out  of  the 
said  estates  in  favour  of  B  (fuU  name),  my  wife,  in  case  she  shall 
survive  me,  and  having  resolved  to  exercise  the  powers  conferred  by 
the  Entail  Provisions  Act,  1824,  and  subsequent  Entail  Statutes :  Do  <5>,^^^j 
hereby  provide  and  dispone  to  the  said  B,  in  liferent  during  all  q"^*^^ 
the  days  of  her  life  after  my  decease,  in  case  she  shall  survive  me,  5S?e"o*n  ^° 
such  a  free  liferent  annuity  or  jointure  as  shall  be  equal  to  but  shall '"    ^°*^*" 
not  exceed  one-third  part  of  the  free  yearly  rent  of  the  entailed 
lands  and  estate  hereinafter  mentioned  in  so  far  as  the  same  shall 
be  let,  and   of  the  free  yearly  value  thereof  so  far  as  the  same 
shall  not  be  let,  after  making  the  deductions  specified  in  the  first- 
mentioned  Act  of  Parliament,  all  as  the  same  may  happen  to  be  at 
my  death;  to  be  uplifted  and  taken  the  said  annuity,  free  of  all 
burdens  and  deductions,  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas  by  equal  portions,  beginning  the  first  term's  payment 
thereof  at  the  first  of  these  terms  which  shall  happen  after  my 
decease,  for  the  half-year  following,  and  so  forth  half-yearly  and 
termly  thereafter  at  the  said  terms,  during  the  life  of  the  said  B, 
with  a  fifth  part  more  of  penalty  for  each  term's  failure  in  the 
punctual  payment  of  said  annuity,  and  interest  of  the  said  annuity 
at  the  rate  of  five  pounds  per  centum  per  annum,  so  long    as 
the  same  shall  remain  unpaid — furth  of  All  and  Whole  [here 
describe  or  validly  refer  to  the  entailed  lands  and  estate,  and 


752  MATRIMONIAL   WRITS 

real  bwrdens,  ccmditions,  <fec.,  already  (xmatitutedj  if  any],  or 
furth  of  any  part  or  portion  thereof,  and  readiest  rents,  profits, 
and  duties  of  the  same :  Declarino  always  that  said  annuity 
is  provided  by  me,  and  shall  be  accepted  by  the  said  B  under  all 
the  conditions,  restrictions,  and  limitations  applicable  to  such 
annuities  which  are  contained  in  the  said  Entail  Statutes ;  And  I 
Sti^^'  -^^^i^^  ^^^  writs  in  so  far  as  necessary  to  make  eiFectual  the  right 
JJjJ2  "*     hereby  granted ;  And  I  ASSIGN  the  rents  so  far  as  necessary  to 

(4)  obugft.  satisfy  the  said  annuity  as  the  same  shall  fall  due :  And  I  bind  and 
•ntoUfor  ^^"^^^^  hcirs  of  entail  succeeding  to  me  to  make  payment  of  the 
pftTmeiit     gi^jj  annuity  to  the  said  B  at  the  foresaid  terms,  and  with  interest 

and  penalty  as  before-mentioned,  but  always  with  and  under  the 
conditions,  restrictions,  and  limitations  before  referred  to:  And  I 
RESERVK  power  to  revoke  or  alter  these  presents  in  whole  or  in  part : 

(5)  Power  of  And  I  DISPENSE  With  the  delivery  hereof  during  my  life :  And  I 
*nd  ^v^^  CONSENT  to  registration  for  preservation  and  execution. — In  witness 

deUretj.        WHEREOF,  &C. 


4.  Bond  of  Annuity  and  Provision  over  Lands  held  in  Trust  to 
be  Entailed,  by  the  Person  who  wovM  be  Heir  in  Possession 
if  the  Entail  were  completed. 

By  the  Entail  Amendment  Act  of  1868  (31  &  32  Vict,  cap  84,  sec,  8), 
the  provisions  of  the  Aberdeen  Act  are  made  applicable  to  all  entails  and 
trusts  for  the  purpose  of  entailing ;  and  the  powers  of  the  Aberdeen  Act 
may  be  exercised  by  the  person  who,  if  the  lands  had  been  entailed  in 
terms  of  the  trust,  would  have  been  the  heir  in  possession.  The  follow- 
ing is  the  form  of  a  Bond  of  Annuity  and  Provision  by  an  heir-expectant 
in  such  a  position.  The  provision  made  for  wife  and  children  by  the 
bond  may  of  course  be  made  equally  well  in  a  Contract  of  Marriage : — 

(i)N»rr».  I,  A  (designation),  considering  that  by  Trust-Disposition  and 

Settlement  dated  ,  and  recorded  ,  executed 

by  the  now  deceased  C  (designation),  my  father,  he,  for  the  causes 
therein  mentioned,  disponed  and  conveyed  to  L,  M,  and  N  (desig- 
nations),  and  to  such  other  persons  as  might  be  assumed  by  them, 
or  by  the  trustees  for  the  time  acting  under  the  said  Trust-Disposi- 
tion and  Settlement,  and  to  the  acceptors  or  acceptor,  and  survivors 
and  survivor  of  them,  All  and  Whole  the  lands  and  estates  therein 


> 
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and  hereinafter  paiticularly  described  [or  referred  to],  and  also  all 
other  estates  and  eiFects,  heritable  and  moveable,  then  belonging  or 
which  might  thereafter  belong  to  him,  all  as  more  particularly 
mentioned  in  the  said  Trust-Disposition  and  Settlement,  but  in 
trust  only  for  the  uses  and  purposes  therein  written,  and  in 
particular,  that  after  the  fulfilment  of  certain  prior  purposes  therein 
set  forth,  the  said  trustees  should  execute  an  entail  of  the  said 
estates,  or  of  such  part  or  parts  thereof  as  should  then  remain 
vested  in  them,  in  favour  of  me,  the  said  A,  and  the  heirs-male  of 
my  body,  whom  failing,  to  the  other  heirs  therein  specified,  as  the 
said  Trust-Disposition  and  Settlement  containing  provisions  and 
arrangements  for  the  payment  of  the  debts  then  affecting  the  said 
estates  and  sundry  other  clauses  and  conditions,  in  itself  more  fully 
bears:    And   further  considering  that  the  said  G  died  on  the 

day  of  ,  and  the  said  L,  M,  and  N  accepted 

of  the  trust  created  by  the  said  Trust-Disposition  and  Settlement, 
and  entered  upon  the  possession  and  management  of  the  said  trust- 
estate,  and  that  I  was  then  and  am  now  the  person  who,  if  said  lands 
and  estate  had  then  been  or  were  now  entailed,  would  be  the  heir 
or  institute  of  entail  in  possession  thereof :  And  whereas,  by  the  Nan»uv« 
Entail  Provisions  Act,  1824  (commonly  known  and  hereinafter  let.  **" 
referred  to  as  the  "Aberdeen  Act"),  it  is,  inter  alia^  enacted 
that  it  shall  and  may  be  lawful  to  every  heir  of  entail  in  possession 
of  an  entailed  estate  in  Scotland,  under  the  limitations  and  condi- 
tions therein  mentioned,  to  provide  and  infeft  his  wife  in  a  liferent 
provision  out  of  his  entailed  lands  and  estates  by  way  of  annuity : 
And  further,  that  it  shall  and  may  be  lawful  to  the  heir  of  entail 
in  possession  of  any  entailed  estate  in  Scotland  under  the  limitations 
and  conditions  mentioned  in  said  Act,  to  grant  bonds  of  provision 
or  obligations  binding  the  succeeding  heirs  of  entail  in  payment,  out 
of  the  rents  or  proceeds  of  such  estate,  to  the  lawful  child  or  children 
of  the  person  granting  such  bonds  or  obligations  who  shall  not 
succeed  to  such  entailed  estate,  of  such  sum  or  sums  of  money, 
bearing  interest  from  the  granter's  death,  as  to  him  or  her  shall  seem 
fit :  And  whereas  by  "  The  Entail  Amendment  (Scotland)  Act,  Narrative 
"  1868,"  it  is,  inter  alia,  enacted  that  from  and  after  the  passing  of  Act,i868. 
that  Act,  the  said  Aberdeen  Act  shall  be  applicable  to  all  entails,  and 
also  to  all  trusts,  under  which  land  is  held  for  the  purpose  of  being 

entailed,  or  by  which  money,  or  other  property,  real  or  personal, 
JUR.  s. — I.  48 
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is  invested  in  trust  for  the  purpose  of  purchasing  land  to  be 
entailed,  and  that  the  powers  conferred  by  the  said  Aberdeen 
Act  may  be  exercised  with  reference  to  such  land,  money,  or  other 
property,  by  the  person  who,  if  such  land  had  been  entailed  in 
terms  of  the  trust,  would  be  the  heir  in  possession  of  the  entailed 
land,  and  by  the  person  who,  if  such  money  or  other  property  had 
been  invested  in  the  purchase  of  land  to  be  entailed,  would  be  the 
heir  in  possession  under  the  entail  to  be  executed  of  such  purchased 
land,  if  such  entail  had  been  executed :  And  whereas  I,  being  the 
person  who,  if  the  entail  of  the  said  estates  held  by  the  trustees 
of  my  said  deceased  father  had  been  executed,  would  be  the  heir 
or  institute  of  entail  in  possession  thereof,  and  thus  entitled  to  grant 
such  provisions  in  favour  of  my  wife  and  children,  as  proprietors  of 
entailed  estates  in  Scotland  are  by  the  said  Aberdeen  Act  authorised 
to  grant  to  their  wives  and  children,  am  desirous  to  avail  myself  of 
(2)0biig»-  the  powers  thus  competent  to  me  in  manner  after-written:  There- 
payment  of  FORE,  in  torms  of  the  foresaid  statutes  and   in  the  exercise  of  the 

ihejolntnre. 

powers  thereby  conferred  upon  me  (In  the  first  place),  I  do  hereby 
BIND  and  OBLIGE  the  heirs  of  entail  who  may  succeed  to  me  in  the 
said  estates  to  be  entailed  in  pursuance  of  the  directions  contained 
in  the  said  Trust-Disposition  and  Settlement,  if  an  entail  or  entails 
thereof  shall  have  been  executed  in  my  lifetime,  to  pay  to  B,  my 
wife,  if  she  shall  survive  me,  during  her  lifetime  after  my  death, 
a  free  liferent  annuity  or  jointure  of  £  sterling  per  annum, 

RMtriction  to  be  restricted  in   the   event   of  her  entering   into  a  subsequent 
in  event  of    marriage  to  an  annuity  of  £  sterling,  from  and  after  the  date  of 

widow's  iub.         ^^  "^  . 

**arri°*e  ®^  subscqueut  marriage,  and  that  at  two  terms  in  the  year,  Whit- 
sunday and  Martinmas,  by  equal  portions,  beginning  the  first  term's 
payment  thereof  at  the  first  of  these  terms  which  shall  happen  after 
ray  decease,  for  the  half-year  following,  and  the  next  term's  payment 
at  following  for  the  half-year  succeeding,  and  so  forth 

thereafter  in   advance   during  the   lifetime   of  my  said  wife,  with 
a  fifth  part  more  of  each  term's  payment  of  the  said  annuity  of 
penalty   in   case   of  failure   in  punctual  payment  of  the  same,  and 
interest  of  the  said  sum  at  the  rate  of  £5  per  centum  per  annum 
(8)^^Be    from  the  respective  terms  of  payment  thereof  until  paid :  And  I 
the"  wuned  l^^reby  PROVIDE  and  dispone  to  my  said  wife,  in  the  event  of  her 
^"^*"         surviving  me,  the  said  free  liferent  annuity  of  £  sterling, 

restrictable  as  aforesaid,  to  be-  uplifted  by  her  during  all  the  days 
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of  her  life  after  my  death,  at  the  terms  and  with  penalty  and  interest 
as  before-mentioned,  furth  of  All  and  Whole  [Ju^e  dencrihe  or 
validly  refer  to  the  lands  already  held,  and  real  burdeiM,  con- 
ditions, ikc.y  affect  iwj  the  same,  if  any\  or  furth  of  any  part  or 
portion  thereof,  and  readiest  rents,  profits,  and  duties  of  the  same : 
And  FURTHER,  in  case  and  in  so  far  as  the  said  direction  contained  (*)  charge 

on  the  troet 

in  the  said   Trust-Disposition  and  Settlement  shall  not  have  been  {J^^|,7g„. 

carried  into  effect  at  the  time  of  my  death,  and  the   said  estates  JJecuted. 

or  any  part   thereof,  or  any  lands,  money,  or  other  property,   real 

or  personal,  shall  then  remain  vested  in  trust,  and  subject  to  the 

said  directions  for  the  settlement  thereof  under  entail,  or  for  the 

purpose   of  purchasing  land   to  be   entailed  as   aforesaid,  I  hereby 

PROVIDE  and  DECLARE  that  the  said  estates  or  part  thereof,  or  lands, 

money,  or  other  property  then  remaining  vested  in  trust,  shall  be 

and  the  same  are  hereby  charged  and  burdened  with  the  payment 

to  my  said  wife,  in  the  event  of  her  surviving  me,  out  of  the  income 

or  annual  proceeds  thereof,  of  the  said  liferent  annuity  of  £  , 

restrictable  as  aforesaid,  but  only  in  so  far  as  the  said  annuity  shall 

not  be  recovered  by  my  said  wife  out  of  the  said  estates  if  entailed 

in  my  lifetime,  in  pursuance  of  the  directions  before  referred  to,  or 

out  of  such  part  of  the  said  estates  as  shall  have  been  so  entailed 

in  my  lifetime,  and  to   the   effect   of  making   up   to  her  the  full 

annuity  of  £  ,  restrictable  as  aforesaid,  with  penalty  and  interest 

as  before-mentioned  :  And,  accordingly,  I  hereby  direct  and  appoint, 

and  bind  and  oblige  the  said  trustees,  or  other  person  or  persons 

acting  for  the  time  in  the  execution  of  the  trust  created  by  the 

said  Trust-Disposition  and  Settlement,  and  I  ako  bind  and  oblige  (6)  owiga- 

the  person  or  persons  who   may  be   entitled  for  the   time  to  the  trustees  and 

-  beneficiaries 

income  or  annual  proceeds  of  the  said  trust-estates  and  money  or  in  the  trust 

.  .  to  par 

other  property,  and  also  the  institute  and  heirs  of  entail  who  may"n«»y- 
acquire  right  to  the  said  lands  and  estates  upon  the  directions  before 
referred  to  being  carried  into  eflFect  in  whole  or  in  part  by  the 
execution  of  an  entail  or  entails  after  my  death,  to  pay  to  my  said 
wife,  in  the  event  of  her  surviving  me,  the  said  liferent  annuity  of 
£  sterling,   restrictable   as   aforesaid,    with   penalty   and 

interest  as  aforesaid,  and  that  to  the  extent  and  effect  before  men- 
tioned,— my  meaning  and  intention  being  to  provide  to  my  said 
wife  an  annuity  or  jointure  of  £  ,  restrictable  as  aforesaid, 

payable  out  of  the  said  estates  so  far  as  entailed  in  my  lifetime, 
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and  out  of  the  income  or  annual  proceeds  of  the  said  estates  so 
far  ajs  not  entailed,  and  lands,  money,  and  other  property  held,  or 
that  may  be  held,  in  trust  by  the  said  trustees  and  their  successors 
in  the  said  trust,  or  out  of  any  part  or  portion  of  the  said  estates, 
or  lands,  money,  or  other  property,  or  of  the  income  or  annual 
proceeds  thereof,  whether  the  said  estates  or  other  lands,  or  any 
part  or  parts  thereof,  shall  be  entailed  or  still  held  in  trust  at 
my  death,  or  the  said  trust-money  or  other  property  shall  or  shall 
not  have  then  been  invested  in  land,  and  the  land  entailed  in 
pursuance  of  the  directions  before  referred  to: — And  which  life- 
rent annuity  or  provision  to  my  said  wife  shall  be  subject  to 
the  whole  conditions  applicable  thereto,  and  contained  in  the 
said  statutes :  And  particularly  declaring  that  in  case  the  said 
annuity  shall  be  found  to  exceed  the  amount  of  the  annuity  which, 
in  virtue  of  the  statutes  before  mentioned,  I  am  entitled  to  grant 
to  my  said  wife  out  of  the  said  estates,  the  same  shall  be  subject  to 
restriction  to  the  extent  of  the  excess,  in  the  manner  provided  in 
(6)  Pro-  the  said  Aberdeen  Act :  And  (In  the  f^ecmid  place)  I  hereby  bind 
chuSen  ^^^  OBLIGE  the  heirs  of  entail  succeeding  to  me  in  the  said  estates, 
to  be  entailed  in  pursuance  of  the  directions  contained  in  the  said 
Trust-Disposition  and  Settlement,  if  an  entail  or  entails  in  pur- 
suance thereof  shall  have  been  exeicuted  during  my  lifetime,  to 
make  payment  out  of  the  rents  and  proceeds  of  the  said  estates 
to  each  of  my  children  bom  or  to  be  bom,  other  than  the  heir 
entitled  to  succeed  at  my  death  to  the  said  estates,  and  to  the 
representatives  of  each  such  child  predeceasing  me  who  may  be 
entitled  to  claim  as  representing  such  child,  in  virtue  of 
any  settlement  to  be  made  with  my  consent  in  any  Contract  to  be 
executed  in  consideration  of  the  marriage  of  such  child,  and  to  the 
lawful  issue  of  each  such  child  predeceasing  me,  claiming  under  the 
provisions  of  "The  Entail  Amendment  (Scotland)  Act,  1875,"  as 
extended  by  "The  Entail  Amendment  (Scotland)  Act,  1878,"  of  such 
sum  or  provision  as  shall  be  equal  to  and  shall  not  exceed  the 
amount  of  the  provision  which  in  such  a  case  I  am  entitled,  under 
Sliding  scale  the  statutcs  before  referred  to,  to  grant  to  my  said  children :  That 
proviBions.  IS  xo  SAY,  For  one  such  child,  a  sum  equal  to  and  not  exceeding  one 
year's  free  rent  or  value  of  the  said  entailed  estate,  to  be  computed 
in  the  manner  mentioned  in  the  said  Aberdeen  Act ;  For  two  such 
children,  a  sum  equal  to  and  not  exceeding  two  years'  free  rent  or 
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value  ;  And  for  three  or  more  such  children,  a  sum  equal  to  and  not 
exceeding  three  years*  free  rent  or  value,  as  the  same  shall  be  at  the 
time  of  my  death;  And  which  sum  or  provision  shall  be  payable 
upon  the  expiration  of  one  year  from  my  death,  with  interest  thereof 
at  the  rate  of  5  per  centum  per  annum  from  and  after  the  day  of 
my  death  till  paid :  Declaring  always  that  the  said  provision  is 
granted  by  me  under  all  the  conditions  applicable  to  such  provisions 
which  are  contained  in  the  said  Aberdeen  Act:  And  FURTHER,  in  charg« on 
case  and  in  so  far  as  the  said  directions  contained  in  the  said  Trust-  or  funds  if 

,  no  enUil 

Disposition  and  Settlement  shall  not  have  been  carried  into  effect  at  "ecuted. 
the  time  of  my  death,  and  the  said  estates,  or  any  parts  thereof,  or 
any  lands,  money,  or  other  property,  real  or  personal,  shall  then 
remain  vested  in  trust,  and  subject  to  the  said  directions  for  the 
settlement  thereof  under  entail,  or  for  the  purchase  of  land  to  be 
entailed,  I  hereby  provide  and  declare  that  the  said  estates  or 
lands,  money,  or  other  property  then  remaining  vested  in  trust,  shall 
be,  and  the  same  are  hereby,  charged  and  burdened  with  the  pay- 
ment to  my  said  children,  or  their  representatives  or  issue  entitled 
to  claim  as  aforesaid,  of  a  provision  of  such  and  the  like  amount  and 
extent  as  I  would  have  been  entitled  to  grant  to  them  out  of  the 
entailed  lands  and  estates,  if  the  lands  so  held  in  trust  had  been 
entailed,  and  any  trust-money  or  other  property  held  in  trust  had 
been  invested  in  land  and  the  land  entailed,  and  that  over  and  above 
the  provision  hereinbefore  granted  to  my  said  children  or  their 
representatives  or  issue  entitled  to  claim  as  aforesaid,  out  of  any 
lands  which  may  have  been  entailed  in  my  lifetime,  in  pursuance  of 
the  directions  before  referred  to :  And,  accordingly,  I  hereby  DIRECT  owigaUon 
and  APPOINT  and  bind  and  oblige  the  said  trustees  and  the  person  SSa^usne^ 
or  persons  who  may  be  entitled  for  the  time  to  the  income  of  the  pay  pro- 
said  trust-estates  and  money  and  other  property,  and  also  the  in- 
stitute or  heir  of  entail  who  may  acquire  right  to  the  entailed 
lands  and  estate,  upon  the  directions  before  referred  to  being 
carried  into  effect,  in  whole  or  in  part,  by  the  execution  of  an 
entail  or  entails  after  my  death,  to  pay  to  said  children,  or  their 
representatives  or  issue,  entitled  to  claim  as  aforesaid,  such  a  sum 
as  shall  be  equal  to  and  shall  not  exceed  the  provisions  which  I 
would  have  been  entitled  to  grant  in  such  a  case  out  of  the  lands 
and  estates,  or  rents  thereof,  if  the  lands  so  invested  in  trust  had 
been  entailed  in  my  lifetime,  or  otherwise  of  the  largest  sum  or 
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Power  to 
aimortioii 
child  ren't 
prorinicnis 


Power  of 
revo€stioii. 

Ditpen«i< 
lion  with 
deliverj. 

Conaent  to 
regl8ir»tion. 


provision  with  which  I  am,  or  shall  be,  entitled  to  charge  the  said 
trust-estates,  money,  and  property,  or  the  income  or  annual  produce 
thereof,  or  for  which  I  am  entitled  to  bind  the  parties  beneficially 
interested  therein,  as  a  provision  for  my  said  children  or  their  repre- 
sentatives or  issue,  in  terms  of  the  statutes  before  referred  to,  and 
with  and  under  the  whole  conditions  applicable  to  such  provisions, 
which  are  contained  in  the* said  statutes:  And  I  hereby  provide 
and  DECLARE  that  the  provisions  hereby  made  in  favour  of  my  said 
children,  or  their  representatives  or  issue,  entitled  to  claim  as  afore- 
said, shall  be  divisible  in  case  I  shall  leave  more  than  one  child  other 
than  the  heir  alive  at  my  death,  or  who  shall  have  left  representa- 
tives entitled  to  claim  as  aforesaid,  in  such  shares  and  proportions 
as  I  shall  appoint  by  any  writing  under  my  hand,  or,  failing  such 
appointment,  then  equally  between  or  among  them — ^the  representa- 
tives or  issue  of  any  child  entitled  to  claim  as  aforesaid  being 
entitled  to  the  share,  both  original  and  accruing,  which  would  have 
fallen  to  such  child  if  he  or  she  had  survived  me :  And  I  reserve  full 
j)ower  to  alter  or  revoke  these  presents  in  whole  or  in  part :  And  I 
dispense  with  the  delivery  hereof  during  my  life :  And  I  consent 
to  registration  for  preservation  and  execution. — In  witness  where- 
of, &c. 


6.  Trust  Conveyance  by  a  Wife  in  Implement  of  a  Mari^iage' 

Contract 


This  will  be  iu  the  ordinary  form  of  a  trust-deed,  and  will  proceed  on 
the  following  narrative : —  • 


I,  B,  DAUGHTER  of  Y,  with  consent  of  the  said  Y,  and  with 
consent  of  A,  considering  that  by  contract  of  marriage  of  even  date 
with  these  presents  [narrate  the  contract  shortly,  referring  to, 
but  not  reciting,  the  trust  purposes],  Therefore,  in  implement 
of  the  said   marriage-contract,   I,  the  said  B,  do  hereby  assign, 

DISPONE,  &c. 
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6.  Renunciation  hy  a  Wife  of  a  Liferent  Annuity, 

I,  B,  SPOUSE  of  A,  CONSIDERING  that  by  contract  of  marriage  (Dimiuctive 
between   the  said  A  and  me,  beanng  date  ,  the  said  A 

BOUND  and  obliged  himself,  and  his  heirs,  executors,  and  successors 
whomsoever,  without  the  necessity  of  discussing  them  in  their  order, 
to  make  payment  to  me,  if  I  should  survive  him,  during  my  lifetime 
after  his  decease,  of  a  free  yearly  annuity  of  £200  sterling,  payable 
at  the  terms  and  in  the  manner  provided  in  the  said  contract  of 
marriage:  And  seeing  that  I  have  agreed  (a)  to  renounce  and  dis- (2)  Renun- 

°  o  \    /  elation  of 

charge  the  said  annuity.  Therefore  I  have  renounced  and»nn«**y- 
discharged,  as  I  do  by  these  presents,  for  myself,  my  heirs,  execu- 
tors, and  successors,  renounce  and  discharge  the  said  annuity  of 
£200  sterling  provided  to  me  by  the  said  contract  of  marriage, 
and  interest  and  penalty  thereon,  and  all  claim  competent 
to  me  therefor  under  the  said  contract,  and  I  exoner  and  discharge 
my  said  husband  and  his  foresaids  thereof  in  all  time  coming,  and  of 
the  said  contract  itself,  in  so   far  as   it  relates  thereto :  (6)  And  I  (J)  ^5?"*- 

'  ^  tion  tiiftt 

CONSENT  to  the  registration  hereof  for  preservation. — In   witness  fj^jgj^^' 

WHEREOF,  &C.  uSSu.""* 

Deeds  such  as  the  above  are  not  favourably  regarded  by  the  Court ; 
and,  especially  when  they  affect  or  may  affect  the  interests  of  children, 
they  may  be  reducible. 


7«  Revocation  hy  a  Htusband  of  a  Donation  stante  matrimonio. 

Donations  inter  virum  et  uxorem,  may  be  revoked  by  the  donors  at  any 
time  during  their  life,  but  not  by  their  heirs.  If  a  donor  become  insane, 
and  a  curator  bmiiH  be  appointed  to  him,  the  curator  may  exercise  the 
right  of  revocation.  The  creditors  of  a  donor  may  revoke  a  donation  even 
against  his  will,  but  the  mere  contraction  of  debt  does  not  (as  has  some- 
times been  incorrectly  stated)  operate  as  an  ipso  jure  revocation.  A 
sequestration,  however,  under  the  Bankrupt  Statute  does  so  operate.     An 

(a)  In  order  to  prevent  this  renunciation  from  being  afterwards  revoked  as  a 
donation  intit  viram  et  uxorern^  it  must  be  for  onerous  causes,  and  the  causes  should 
be  distinctly  set  forth  here. 

(fc)  A  separate  ratification  by  the  wife  should  be  procured,  for  the  form  of 
which  see  p.  70. 
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actual  revocation  by  the  creditors  is  necessary,  but  they  may  revoke  after 
the  donor's  death. 

The  donation  may  be  revoked  by  the  donor  after  the  death  or 
Y>ankniptcy  of  the  donee.  After  divorce  for  adultery,  the  donee,  if  the 
offending  party,  loses  the  donation ;  and  if  the  donor  be  the  delinquent^ 
the  power  of  revocation  ceases  from  the  date  of  the  offence. 

(i)NamUre        I,  A,  CONSIDERING  that  by  contract  of  marriage  between  6  and 
me,  the  said  A,  dated  ,  I  have  sufficiently 

provided  for  her  in  case  of  my  predecease,  in  manner  therein  men- 
tioned ;  and  that  since  the  date  of  the  said  contract  I  have  made  an 
addition  to  the  provision  therein  conceived  in  her  favour,  by  assigning 
to  her  during  her  lifetime  the  rents,  mails,  and  duties  of  the  lands  of 
X,  which  assignation  is  dated  :  And  that 

I  have  now  resolved  to  revoke  the  said  additional  provision  as 
(t)  lurocft.  unnecessary :  Therefore  I  have  revoked,  as  I  do  hereby  revoke, 
donation,  all  bonds,  conveyances,  and  other  securities  made  and  granted  by  me 
in  favour  of  the  said  B  since  the  date  of  the  foresaid  contract  of 
marriage,  and  particularly  the  assignation  to  the  rents,  mails,  and 
duties  of  the  lands  of  X  above  mentioned,  with  all  that  has  followed 
or  might  follow  thereon,  all  which  I  hereby  declare  to  be  void  and 
null,  and  of  no  avail,  force,  or  effect  against  me  or  my  heirs  or 
successors  in  time  coming :  And  I  consent  to  registration  hereof  for 
preservation. — In  witness  whereof,  &c. 


8.  Revocation  hy  a  Widow  of  a  Deed  granted  to  Iter  Hushcmd 

stante  matrimonio. 

(i)NarraUve       I,  B,  relict  of  A,  CONSIDERING  that  by  contract  of  marriage,  dated 

,  I  was  provided  in  a  free  annuity  of  £  sterling, 

in  manner  therein  specified,  and  that,  during  the  life  of  my  said 
husband,  I  was  induced  to  renounce  and  discharge  the  said  provision, 
to  my  great  hurt  and  prejudice ;  And  seeing  I  am  now  resolved  to 
take  the  benefit  given  by  law  to  married  persons  of  revoking  all 
donations  made  by  them  stante  Tnatrimonio ;  Therefore  I  do 
hereby  declare  that  the  said  renunciation  was  granted  by  me  with- 

(8)  itavoM-  out  good  or  onerous  cause ;  And,  accordingly,  in  order  that  I  may  be 

tion  of 

raaaneu-     restored  and  reponed  thereagainst,  I  have  REVOKED,  as  I  do  by  these 
utonat.      presents  revoke  and  recall,  the  foresaid  renunciation  of  my  life- 


SUPPLEMENTARY   DEEDS  761 

rent  provision  of  £  ,  contained  in  the  contract  of  marriage 

above-mentioned ;  And  hereby  declare  the  said  renunciation  to  be 
now  and  in  all  time  coming  null  and  void,  with  all  that  has  followed 
or  may  follow  thereon :  And  I  consent  to  registration  hereof  for 
preservation. — In  witness  whereof,  &a 

A  ratification  will  be  proper  when  this  deed  is  granted  by  a  wife  in 
the  lifetime  of  her  Husband. 


9.  Contract  of  Voluntary  Separation. 

It  is  contracted  and  finally  ended  between  A,  on  tlie  one  o)  induc- 
part,  and  B,  his  wife,  only  daughter  of  the  deceased  E,  on  ike  other 
part,  to  the  effect  following :  That  is  to  sat,  the  said  parties  having 
resolved  on  a  separation  in  the  following  terms : — Therefore,  on  (S)  obiiga- 
the  one  part,  the  said  A  hereby  binds  and  obliges  himself  to  pay  ^"'^"^^ 
to  the  said  B,  for  her  separate  maintenance  and  aliment,  an  annuity 
of  £  sterling,  at  two  terms  in  the  year,  Whitsunday  and 

Martinmas,  by  equal  portions,  during  their  joint  lives,  and  the  said 
B  continuing  to  live  separately  from  her  said  husband ;  beginning 
the  first  term's  payment  at  Whitsunday  next  for  the  half-year  now 
current,  and  the  next  term's  payment  at  the  term  of  Martinmas  next 
for  the  half-year  preceding,  and  so  forth  half-yearly,  termly,  and 
continually  thereafter  during  the  joint  lives  of  the  said  A  and  B,  and 
their  separation  as  said  is,  with  a  fifth  part  more  of  liquidate  penalty 
for  each  term's  failure  in  punctual  payment  of  the  said  annuity,  and 
the  interest  of  each  term's  payment  at  the  rate  of  £5  per  centum 
per  annum  from  the  term  of  payment  thereof  during  the  not-payment : 
And  the  said  A  hereby  engages  never  to  revoke,  suspend,  or  delay 
payment  of  the  said  annuity  to  the  said  B  upon  any  pretext  whatever, 
and  declares  that  her  own  receipts  alone  shall  be  sufficient  discharges 
thereof  from  time  to  time:  And,  on  the  other  part,  the  said  B(8)0bUg»- 
hereby  obliges  herself  to  withdraw,  and  continue  withdrawn  and  to  wi^dnw 

•^  '  .  from 

absent,  from  the  said  A's  family  during  their  joint  lives,  until  the  ^^^{j^*'' 

parties  shall  think  proper,  of  mutual  consent,  to  change  their  present 

resolution,  and  again  to  live  together  as  married  persons :  And  she 

hereby  accepts  of  the  said  sum  of  £  sterling  in  full  of  all 

claim  for  separate  aliment,  board,  clothes,  or  other  necessaries,  and 
JUR.  s. — I.  49 
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(4)  Wife's 
obligation 
M  to  debts. 


(6)  Wife* 
ooneeot  to 
inliibitloD. 

(6)  ProTl- 
eion  for 
ezecation. 


(7)  Kenan- 
otAtionof 
action  of 
adherence. 


expenses  of  every  description,  which  she  can  demand  by  law  from  the 
said  A,  as  his  wife,  during  their  separation  :(a)  [And  she  binds  and 
OBLIGES  herself  not  to  contract  or  take  on  any  debts  or  sums  of 
money,  upon  any  account  or  pretence,  which  can  in  any  manner  of 
way  affect  or  burden  the  said  A  and  his  means  and  estate,  or  become 
the  foundation  of  any  legal  demand  against  him] :  And  the  said  B 
also  CONSENTS  that  her  said  husband  ghall  raise,  execute,  and  record 
letters  of  inhibition  against  her  if  he  shall  think  fit; (6)  And  it  is 
hereby  DECLARED  that  all  execution  necessary  shall  pass  against  the 
said  A  upon  these  presents,  for  payment  of  the  annuity  above- 
mentioned,  at  the  instance  of  the  eldest  brother  of  the  said  B,^  whom 
failing,  her  nearest  male  blood  relation  who  shall  be  major  and  within 
Great  Britain  for  the  time :  And  lastly,  each  of  the  said  parties 
hereby  passes  from  and  renounces  any  action  of  adherence  or  of 
aliment  competent  by  law,  at  the  instance  of  either  of  them  against 
the  other,  and  whole  effect  thereof:  And  they  CONSENT  to  registra- 
tion hereof  for  preservation  and  execution. — In  witness  whereof, 
&c. 


SECTION  V 


COMPLETION  OF  TITLE  UNDER  MARRIAGE  CONTRACTS 

The  completion  of  the  titles  of  the  parties  to  a  marriage  contract  in 
whose  favour  heritable  estate  is  conveyed,  or  securities  constituted,  may 
be  effected  by  the  registration  of  the  contract  itself  in  the  appropriate 
Register  of  Sasines,  with  a  warrant  or  warrants  of  registration  in  the 


(a)  When  the  contract  is  entered  into  with  consent  of  a  third  party,  who 
takes  burden  upon  hira  for  the  wife,  a  clause  to  the  following  effect  may  be 
inserted  in  place  of  that  within  brackets  [  ] :— [**  And  the  said  Y,  as  taking  burden 
"  for  the  said  B,  binds  and  obliges  himRelf,  and  his  heirs,  executors,  and  suc- 
'*  cessors,  that  she,  the  said  B,  shall  not,  during  the  separation,  contract  or  take 
"  on  any  debts  or  sums  of  money,  upon  any  pretence  whatever,  which  shall  any- 
"  ways  affect  and  burden  the  said  A,  or  his  means  and  estate,  or  become  the 
**  foundation  of  any  legal  demand  against  him,  of  all  which  the  said  Y  hereby 
**  OBLIGES  himself  and  his  foresaids  to  relieve  the  said  A,  and  of  all  damages 
"  and  expenses  he  may  thereby  incur."]  This  clause  is  perhaps  unnecessary',  as 
the  same  result  seems  to  flow  ex  lege  from  the  mere  act  of  separation. 

(b)  We  have  retained  this  clause  as  to  letters  of  inhibition,  as  it  is  frequently 
inserted  in  contracts  of  voluntary  separation  ;  but  as  the  husband  is  entitled  to 
use  inhibition  against  his  wife  without  the  necessity  of  such  a  stipulation,  the 
clause  may  be  omitted  if  the  parties  choose.  Besides,  the  notoriety  of  the 
separation  renders  it  incompetent  for  the  wife  to  bind  the  husband  if  he  has 
given  her  an  aliment. 
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usual  form;  or  where  it  is  not  desired  that  all  the  purposes  of  the 
contract  should  be  published,  a  feudal  title  may  be  completed,  either 
(1)  by  the  insertion  of  a  clause  of  direction,  and  the  registration  of  the 
parts  of  the  deed  so  directed  to  be  recorded,  along  with  a  warrant  or 
warrants  of  registration  referring  to  the  clause  of  direction;  or  (2)  by 
expeding  a  notarial  instrument  in  the  form  of  Schedule  J  of  the  Titles 
to  Land  Consolidation  (Scotland)  Act,  1868,  and  recording  this  instru- 
ment)  with  the  necessary  warrant  or  warrants,  in  the  appropriate  Register 
of  Sasines. 

The  following  is  an  example  of  a  notarial  instrument  proceeding  on 
a  conveyance  of  lands  contained  in  a  Contract  of  Marriage. 

At  ,  there  was  on  behalf  of  A  (designation)  pre- 

sented to  me.  Notary  Public  subscribing,  an  antenuptial  contract 
of  marriage,  dated  [or  if  recorded,  an  extract  of  an  ante- 

nuptial contract  of  marriage  dated — here  specify  register  and  date 
of  recording],  entered  into  between  the  said  A,  on  the  one  part,  and 
B  {designation),  on  the  otlier  part;  By  which  contract  the  said 
A,  IN  CONTEMPLATION  OF  the  marriage  thereby  contracted  between 
him  and  the  said  B,  inter  alia,  disponed  to  and  in  favour  of  himself 
and  the  heirs-male  of  the  marriage  thereby  contracted ;  whom  fail- 
ing, to  the  heirs-male  of  his  body  by  any  subsequent  marriage ; 
whom  failing,  to  the  heirs  whomsoever  of  the  marriage  thereby 
contracted ;  whom  failing,  to  the  heirs  whomsoever  of  the  body  of 
the  said  A  by  any  subsequent  marriage  [insert  the  further  destina^ 
tion,  if  any] ;  whom  all  failing,  to  the  said  A,  his  heirs  and  assig- 
nees whomsoever — the  eldest  heir-female  always  excluding  heirs- 
portioners,  and  succeeding  without  division  throughout  the  whole 
course  of  succession— heritably  and  irredeemably,  but  under  the 
real  and  preferable  burden  alwa3r8  of  the  annuity  provided  in  said 
contract  to  the  said  B,  All  and  Whole  the  lands  and  estate  of  X 
[here  describe  or  validly  refer  to  tlie  lands  conveyed,  and  real 
hv/rdens,  conditions,  &c,,  already  constituted,  if  any,  all  as  de- 
scribed or  referred  to  in  the  contract],  together  with  all  the  said  A*8 
right,  title,  and  interest,  present  and  future,  therein:  Declaring 
ALWAYS  that,  notwithstanding  the  destination  before  written,  &c. 
[here  na/rrate  any  provisions  as  to  alteration  of  the  succession,  a/nd 
reserved  power  to  eocecute  an  entail]:  With  entry  as  at  [insert 
date  specified  in  the  contract] :  Whereupon  this  instrument  is 
taken  in  the  hands  of  K  [insert  name  and  designation  of  Noto/ry] 
in  the  terms  of  "  The  Titles  to  Consolidation  (Scotland)  Act,  1868." 
— In  witness  whereof,  &c. 
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It  may  be  observed  that  where  the  lands  settled  by  the  husband  are 
conveyed  under  real  burden  of  the  wife's  jointure,  the  Notarial  Instru- 
ment in  his  favour  must  specify  tiie  real  burden,  and  the  completion  of 
his  title  in  this  form,  or  by  registration  of  the. contract  itself  in  the 
Begister  of  Sasines,  will  constitute  a  real  security  for  the  jointure  without 
the  necessity,  in  the  first  case,  of  a  separate  Notarial  Instrument  being 
expede  in  her  favour ;  or,  in  the  second  case,  of  any  warrant  of  registra- 
tion on  her  behalf  being  written  on  the  contract.  In  the  usual  case, 
however,  the  wife's  security  will  be  completed  by  registration  of  the 
contract,  with  warrant  on  her  behalf,  or  by  registration  of  a  separate 
Notarial  Instrument  The  same  remark  applies  where  a  completed  security 
is  ^ven  to  trustees  for  the  provisions  in  favour  of  children.  For  the 
moae  and  form  of  completing  such  security  titles,  the  title  relating  to 
heritable  securities  is  referred  to. 
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